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TIh!  FKDKRAI,  RIXOSTKR  (KS.SN  ()()!)7-(ia2(i)  is  puljlishiul  daily. 
Monday  tlirough  I’riday.  (!X(;o|)l  oliicial  holidays,  hy  tho  OHici! 
ol  llu!  l''od(!ral  RogishM'.  National  .'\n:hiv(!S  and  Rocords 
Adininislralion.  \Vashinglon.  D(i  20408.  nndia'  tho  l-odoral  RogisUn' 
.Act  (44  (ill.  I.t)  and  tho  nignlations  ol  tho  Adininistrativo 

(ioininill(!0  ol  thi?  h'odoral  R(!gisl(!r  (1  (3  R  (ih.  1).  Tlu! 

Snporintondont  ol  nocnnunits.  U.,S.  (loviMinnonl  I’rinting  Oliicc;. 
Washington.  IXi  20402  is  tho  oxclusivo  distributor  ol  tin;  oHioial 
(Hlition.  Roriodic;als  |)oslag(!  is  jiaid  at  Washington,  l)(',. 

TIk!  FKDKR.AI.  RKtilSTKR  providers  a  nnirorni  systoni  for  making 
availahh;  to  tho  public  r(!gnlalions  and  higal  noticos  issinul  bv 
Fodoral  agoiuaos.  Thoso  incindo  I’rosidontial  proclamations  and 
Fxoi.ntivo  Ordors.  F(!doral  ag(!iu;y  docuimmts  liaving  gonoral 
applicability  and  logal  olfoct.  docunnonls  rotpiirod  to  bo  pnblislnid 
by  act  of  Ciongross,  and  otluir  Fodoral  agoncy  docnmmits  of  i)nblic 
intorost. 

noenmonts  arc;  on  filo  for  |)nblic  inspoction  in  tho  Offico  of  tho 
lAnloral  RtigisUir  tho  day  boforo  thoy  aro  ijiiblislnnl.  nnloss  tbo 
issuing  agonev  rotpiosts  oarlior  filing.  For  a  list  of  doemnonts 
i  nrrcmtly  on  file;  for  public:  inspiiction.  scco  n mt  .o/hgoc'. 

'I'hct  .seal  of  tho  Nalional  Archivos  and  Rocords  Administration 
authonlii:atos  Iho  Fodoral  Rogislor  as  the;  olficicd  sorial  ])nblication 
(;stcd)lishod  nndcir  the;  Fodoral  Riigistcir  Act.  l!nd(!r  44  1.507, 

the;  c:ontonts  of  tho  Finloral  Rc;gi.slor  sludl  bo  judicially  noticod. 

Tbo  Fodoral  Rogislor  is  ))nblislu!d  in  ])a|)(!r  and  on  24x  microficho. 
It  is  also  available;  online;  id  no  e:h;irge;  ;il  www.fdsvs.^ov.  ii  se;rvie:(; 
e»f  the;  l'..S.  (iovornmont  Frinting  ()ffie:e;. 

The;  online;  e;elitie)n  of  the;  Fodoral  Rogislor  is  issne;cl  nnde;r  the; 
anthoritv  of  the;  .Aehninistnitive;  (iommitte;e;  of  the;  F(;ele;nd  Re;”iste;r 
as  the;  officiid  le;g:d  e;epnvale;nt  of  the;  pa|)e;r  and  microfiche;  e;elitions 
(44  II..S.(;.  4101  and  1  (iFR  5.10).  It  is  n|)elat(;cl  hv  ():00  ii.in.  e;ach 
day  the;  Fe;cloral  Re;gislor  is  |)nhlishe;cl  and  incinelos  holh  te;xt  iincl 
griiphie;s  from  Volume;  5!l.  1  ()imnary  2.  1!)!I4)  forward.  For  more; 
inforniiilion.  conlae:!  the;  (il’O  ('.nstonie;!'  (ionteict  (;e;nte;r.  II. .S. 
(;ove;rnme;nt  I’rinting  Office;.  Phone;  202-512-1800  or  800-512-1800 
(toll  fix;e;).  E-mail.  g/m@e.i;.s7/ie;yp.e;o;;i. 

The;  iinmiid  snhse;riplion  prie:e;  for  the;  Fe;eloral  Rogislor  pap(;r 
e;dilion  is  .S740  ])his  postiige;.  or  .S808.  phis  postage;,  for  a  e:e)mhin(;d 
Fodoral  Ri;gislor.  Fodoral  Rogislor  lnele;x  and  List  of  (iFR  .Se;e:lions 
AffeH;le;el  (E.S.A)  snbse:riplion:  the;  mic;roiie:he;  e;dilie)n  of  the;  Fodoral 
Rogislor  incincling  the;  Fi;doral  Rogi.slor  Inde;x  ;nid  E.S.A  is  .S105. 
phis  postage;.  Six  month  snhse:riplions  are;  axaihihh;  for  one;-half 
the;  annual  rale;.  The;  i)re;v;ii ling  postal  r;ili;s  will  he;  iipplioci  to 
orders  ae:e:oreling  to  the;  ele;li\e;ry  mothoel  r(;e]ne;sl(;el.  The;  prie:e;  of 
a  single;  e:e)pv  ol  the;  ehiilv  Fodoral  Rogislor,  including  postage;, 
is  h;ise;el  on  the;  nnmhe;r  of  jiagos:  .S11  for  an  issue;  c:ontaining 
le;ss  them  201)  piige;s:  .S22  for  em  issue;  e:e)ntaining  200  tei  400  peige;s: 
and  .S5.3  feir  an  issue;  e:onlainin<>  more;  than  400  page;s.  .Single;  issne;s 
of  the;  inie:re)fie:he;  oelition  may  lie;  |)nre:hase;d  for  .S3  pe;r  e:o|jy. 
ine:lneling  jieislago.  Re;mil  e;he;e:k  or  me)ne;y  orele;r.  made;  piiyeible; 
lei  the;  .Snpe;rinle;nele;nl  of  De)e:nme;nts.  eir  e:harge;  to  yenir  (d’O 
Deepeisil  .Ae;e:oimt.  VESA.  Masle;r(iarel.  .Anie;rie;an  Expre;.ss.  eir 
l)i.se:ove;r.  Mail  to:  IJ..S.  (;e)ve;rnme;nt  Printing  ()ffie:e; — Ne;w  {)rele;rs. 
P.O.  Box  970050.  St.  Eemis.  MO  03107-9000:  eir  e:all  leill  fre;e;  1- 
800-512-1800.  IXi  ;ire;ei  202-512-1800;  eir  gei  tei  the;  U..S.  C;e)ve;rnme;nt 
Online;  lloeikslore;  site;.  se;e;  hookslorn.gpo.oov. 

rhe;re;  are;  no  re;slrie:lions  on  the;  re;i)nhlie:iitie)n  of  miile;riid  <ip])e;iiring 
in  the;  Fe;ele;ral  Re;gi.sti;r. 

How  To  (iili;  This  Publication:  Use;  the;  veiinme;  mimbe;r  emel  the; 
peige;  nnmbe;r.  Exiimple;:  77  FR  12345. 

Poslmasli;r:  .Se;nel  aelelre;ss  e:hange;s  to  the;  .Sn))e;rinle;nele;nl  eif 
l)eicnme;nls,  Fe;ele;nd  Re;gisle;r.  II. .S.  Oe)ve;rnme;nt  Printing  Offic.e;. 
Wiishinglem.  IXi  20402.  eileing  with  the;  e;nlire;  imiiling  liilie;!  from 
the;  last  issue;  re;e:e;ive;el. 


SIJHSCRIFTIONS  AND  f:()IMF-S 

PUBEIC 

Sid).se:riplie)ns: 

Pai)e;r  or  fie:he;  202-512-1800 

Assislime:e;  with  puhlie:  snhse:ri|)lions  202-512-1800 

Oemeiral  online;  inlormation  202-512-1530;  1-888-203-0408 

Single;  e:opie;s/l)ae;k  c:opie;s: 

Pape;r  or  fie;he;  202-512-1800 

Assisl:me:e;  with  pnblie:  single;  e:e)pie;s  1-800-512-1800 

Cloll-Free;) 

FEDERAL  ACIENCIES 
Subse;riplion.s: 

Pajie;!-  or  fie:he;  202-741-0005 

Assislane:e;  with  Fe;ele;ral  age;ne:y  subse:ri])tie)ns  202-741-0005 

I T.DF.RAI.  RIXilSTF.R  WORKSHOP 
nii:  FI  DI'RAI.  RlXilSlF.R:  VI II  VI  IT  IS  AND  HOW  TO  USE  H 

FOR:  .\ny  person  whei  uses  ihv  I'e-deral  Register  and  Code  of 

I'ederal  Regulations. 

W  HO:  Sponsored  In  the  Ofliee  of  ilie  Federal  Register. 

W  IIAF:  I'ree  ptililie  lirielings  (approximately  ,5  Itoiirs)  to  present: 

1.  tile  regulatorN  preieess.  witli  a  loetis  on  the  l•eder;tl 
Register  system  anel  the  ptilxlie  s  role  in  tile  de\elop- 
ment  ol  regulations. 

2.  The  relationship  hetween  the  I'ederal  Register  and 
Coele  of  Federal  Regukitions. 

,5.  File  important  elements  of  t\  pieal  Feder;il  Register  doe- 
uments. 

I.  .\n  introdiietion  to  the  Ih'.ding  ;iids  of  the  FR/CFR  sys¬ 
tem. 

W  in':  Fo  iirov  ide  the  iniblie  with  access  to  information  nee- 

ess;ir\  to  research  I'edentl  agene\  regulations  which  di- 
reeth  afl'eet  them.  I'ltere  will  be  no  discussion  of  spe- 
eilie  agenev  regulations. 

W  HEN:  Ftiesday,  .March  12.  201.5 

9  a.m.-12:.5()  p.m. 

W  llliRI;:  Office  of  the  Federal  Register 
Conlerenee  Room.  Suite  "00 
8(10  .North  Capitol  Street.  .\W  . 

W  ashington.  DC  20002 

RF;sf;R\  .VI10NS;  (202)  -11-6008 


Printed  on  recycled  paper. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 

13CFR  Part  121 

RIN  3245-AG46 

Small  Business  Size  Regulations, 

Small  Business  Innovation  Research 
(SBIR)  Program  and  Small  Business 
Technology  Transfer  (STTR)  Program; 
Correction 

AGENCY:  IJ.S.  Small  Husine.ss 
Administration  (SB A). 

ACTION:  (;orr(!(:tinf>  ammulmnnts. 

SUMMARY:  This  (looumnnt  contains 
corrections  to  the  linal  re‘>ulations 
which  were  |)nl)lishe(l  in  the  Federal 
Register  on  Thnr.sdav,  Decemher  27. 
2012.  I’he  regulations  related  to  size  and 
eligibility  for  the  Small  Business 
Innovation  Research  (SBIR)  and  Small 
Biisimrss  Tt;chnology  Transfer  (STl’R) 
])rograms. 

DATES:  Effective  Fehruary  20.  201 2  and 
is  aj)plicahle  beginning  january  28. 

2012. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Ionian.  Office  of  Size  Standards,  at  (202) 
20.5-0018.  or  Edsel  Brown.  Assi.stant 
Director.  Office  of  Technology,  at  (202) 
205-7242.  or  sizesicin(i(irds@sl)(i.g()V. 
SUPPLEMENTARY  INFORMATION:  On  May 
15.  2012.  at  77  FR  28520  (available  ai 
http://\\\\\v.<^po.}\ov/idiiVfi/pk^/FI\-2()l2- 
()5-15/pd1/2()12-l  IBlUi.pdj),  tile  U.S. 
Small  Business  Administration  (SBA  or 
Agency)  published  a  jiroposiul  rule  to 
iinjilement  provisions  in  the  National 
DcTense  Authorization  Act  for  I'Tscal 
Year  2012  (Didense  Authorization  Act). 
Bill).  L.  112-81.  which  affected  the  SBIR 
and  STTR  programs,  including  tho.se 
relating  to  size  and  eligihilitv. 

On  Decemher  27.  2012  (77  FR  70215). 
SBA  jmhlished  a  final  ride,  which 
amended  the  eligihilitv  requirements  for 
the  SBIR  and  ST  TR  programs.  As 
jiuhlished,  the  final  regulations  contain 
two  ])oints  where  the  word  “small"  was 
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inadvertently  left  out  and  which  need  to 
he  clarified. 

Li.sl  of  Subjects  in  12  CFK  Bart  121 

Administrative  jiractice  and 
procedure,  (iovernment  ])rocurement. 
Oovernment  pro|)erty.  Loan  |)rograms- 
hnsiness.  Small  businesses. 

Accordingly.  12  OFR  jiart  121  is 
corrected  by  making  the  following 
amendments: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

■  1.  The  authority  citation  for  12  OFR 
part  121  continues  to  read  as  follows; 

Authority:  1.5  U.S.C.  022.  024(l))(0).  (i2H. 
002.  and  094a(<)). 

§121.702  [Amended] 

■  2.  In  §  1 21 .702.  amend  paragra|)hs 
(a)(1)(i)  and  (l))(l)(i)  by  removing  the 
|)hra.se  “other  husiiuiss  concerns"  and 
adding  in  its  place  "other  small 
husine.ss  concerns". 

tlaliul:  L'elirnarx’  11.2012. 

Sean  Greene. 

Assoiiiila  Adiiiinislnilor  for  linasinionl. 

|I  K  lloi..  2in:t-n2772  I-ilrd  2-1!)-i:i;  ll:4.">  iim| 
BILLING  CODE  8C25-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  110 

[Docket  Number  USCG-2012-0103] 

RIN  1625-AA01 

Anchorages;  Lower  Mississippi  River, 
Above  Head  of  Passes,  Convent,  LA 
and  Point  Pleasant,  LA 

agency:  Coa.st  (niard.  DHS. 

ACTION:  Final  rule. 

summary:  The  Coast  Cuard  is 
establishing  a  new  anchorage  area  on 
the  Lower  Missi.ssipjii  River,  Above  the 
Head  of  Basses  (AHB),  located  at  the 
Belmont  Light  e.xtending  from  Mile 
Marker  (MM)  152.9  to  154  on  the  Left 
De.scending  Bank  (LDB)  of  the  river.  The 
anchorage  will  double  the  available 
anchorage  areas  in  this  section  of  the 
river,  which  is  necessary  to  helj) 
accommodate  increased  vessel  volume 
and  imjirove  navigational  .safety  for 


ves.sels  transiting  this  river  section.  As 
iliscussed  below,  the  Coast  Cuard 
decided  not  to  establish  a  second 
anchorage  at  Bayou  Coula.  as  had  been 
lirojiosed. 

DATES:  This  rule  is  effective  March  22. 
2012. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  IISCC- 
2012-0102.  To  view  documents 
mentioned  in  this  jireamhle  as  being 
available  in  the  docket,  go  to  hitp:// 
www.niguldtions.oov,  type  the  docket 
numher  in  the  "SEARf]H"  box  and  click 
“SEARCH.”  Click  on  “Open  Docket 
Folder"  on  the  line  as.sociated  with  this 
rulemaking.  Yon  may  also  visit  the 
Docket  Management  Facility  in  Room 
\Vl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building.  1200  New  jersey  Avenue  SE., 
Washington.  DC  20500.  between  0  a.m. 
and  5  p.m..  Monday  through  Friday, 
excejit  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
von  have  (piestions  on  this  rule,  call  or 
email  Lieutenant  Commander  (LCDR) 
Brandon  Sullivan.  Sector  New  Orleans, 
Coast  Cuard:  telephone  504— 20.5-2280. 
email  lh(iiidc)n.l.Sidli\'(in@iis(:}>.iuil.  If 
you  have  (luestions  on  viewing  or 
submitting  material  to  the  docket,  call 
Renee  V.  \Vright.  Brogram  Manager. 
Docket  Operations,  telephone  (202) 
200-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DH.S  DepartinenI  of  lloinelaiui  Security 

I-'K  Federal  Register 

NBRM  Notice  of  Bn)])()se(l  Rulemaking 

A.  Regulatory  History  and  Information 

On  Thursday,  November  8.  2012  the 
(aiast  Cuard  ]nihli.shed  a  Notice  of 
Bropo.sed  Rule  Making  (NBRM)  in  the 
Federal  Register  (77  FR  00042).  There 
were  2  comments  received.  There  were 
no  ])ul)lic  meetings  reijiiested  or  held  as 
a  result  of  the  NBRM:  however  the 
anchorage  area  was  the  subject  of  a 
public  Lower  Mississippi  River 
\Yaterway  Safety  Advisory  Committee 
(LMRWSAC)  meeting  in  December 
2011.  prior  to  the  iiuhlication  of  the 
NBRM.  LMRWSAC  is  a  Federal 
Advisory  (amimittee  o])erating  in 
accordance  with  5  U.S.C.  App.  2,  and 
the  minutes  of  the  Decemher  2011 
meeting  are  available  in  the  docket. 
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B.  Basis  and  Purpose 

'I'ho  Coast  Guard  is  authorizcul  under 
section  7  of  tlu!  Kivcirs  and  Harbors  Act 
of  1015  (33  IJ..S.C.  471)  to  (;stal)lisli 
anchorages  in  the  navigahle  waters  of 
the  tJnited  States  through  the 
regulations  found  in  33  CFR  ])arts  lOt) 
and  110.  At  its  Heceuit)er  201 1  nuuOing. 
th(!  bMRW.SAfi  recomniend(Hl  tlu; 
estahlishuieut  of  tlu;  anchorage  area  in 
the  Lower  Mississippi  River  (LMR), 

Al  IP.  LMRWSAC  is  r(;si)onsihle  for 
advising,  consulting  with,  and  making 
recommendations  to  the  ,Secretarv  of 
Homeland  S(;cnrity  on  matters  relating 
to  the  transit  of  v(;ssels  to  and  from  the 
ports  of  New  Orleans.  Platinemines,  St. 
Bernard,  South  Louisiana,  and  Baton 
Rouge.  Partici])ants  at  the  December 
2011  meeting  noted  that  the  anchorage 
is  necessary  to  address  navigation  safety 
concerns,  in  regards  to  the  increased 
volume  of  ves.sels  in  the  ])roposed  area. 

C.  Disfuission  of  Cnminonts,  Changes 
and  the  Final  Rule 

'rhr(;e  issues  wen;  rais(;d  hv  conmu;nts 
submitted  to  the  docket.  The  first 
comment  rec(;ived  was  from  the 
National  Oceanic  and  Atmosplu;ric 
Administration  (NOAA)  National  Ocean 
.Service  Office  of  Coast  .Snrv(;y.  The  two 
conc(;rns  rai.sed  w(;re  tlu;  encroachment 
of  the  anchorage  areas  on  the  IJ..S.  Army 
Corps  of  I']ngiiu;(;rs  (IJ.SACli)  r(;v(;tnu;nt.s 
and  ])i])eline  crossings  in  the  pro])osed 
ar(;as. 

Aft(;r  collaboration  with  ILSACE  and 
the  Coast  Cnard,  tlu;  NOAA  National 
Oc(;an  .Service  Office  of  Coast  .Snrv(;v 
was  able  to  update  its  data  on  the  exact 
locations  of  tlu;  revetments,  which 
alleviated  tlu;  encroachnu;nt  concern. 
This  is  noted  in  a  second  comment 
submitted  by  the  NOAA  National  Ocean 
.S(;rvice  Office  of  Coast  .Survey. 

Regarding  the  pipeline  cro.ssings 
not(;d  in  the  NOAA  comments. 
s])ecifically  in  the  ])ro])o.sed  Bayou 
(ionla  anchorage  ar(;a,  the  (u)a.st  Cnard 
has  determined  the  need  for  fnrtlu;r 
investigation  and  will  not  he  going 
forward  with  that  amdiorage  area  as 
])ro])o,s(;d.  At  this  time,  the  (ioast  Cnard 
is  establishing  only  the  Belmont 
anchorage  area,  ami  not  the  Bavon 
(ionla  anchorage  area  that  had  h(;(;n 
propo.sed  in  the  NPRM. 

Finally,  the  last  conc(;rn  was  raised  in 
tlu;  comment  snhmitted  by  the 
D(;partment  of  Interior  r(;garding  the 
habitat  of  tlu;  Pallid  .Sturgeon.  The  focus 
of  the  concern  revolv(;d  around 
“entrainment  issues  as.sociated  with 
dr(;dging  op(;rations  in  the  Mi.ssissi])])i 
and  Atchafalaya  Rivers  and  through 
diversion  structures  off  the  Mi.ssissip])i 
River."  The  establishment  of  the 


Belmont  anchoragi;  ar(;a  will  not  r(;(]nire 
dr(;dging  and  will  not  create  a  diversion. 
Aft(;r  consideration,  therefore,  the  Coast 
Cnard  did  not  modify  tlu;  propos(;d 
Belmont  anchorage  in  res])onse  to  this 
comment. 

I).  Regulatory  Analyses 

We  d(;velop(;d  this  rule  after 
considering  nnmerons  statutes  and 
ex(;cntiv(;  orders  r(;lated  to  rulemaking. 
Below  we  summarize  our  analyses 
ha.sed  on  these  statutes  and  (;xecntive 
orders. 

1.  Rt^gulatory  Planning  and  Baviaw 

'Fins  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12888,  Regulatory 
Planning  and  Revi(;w,  as  snj)j)lemented 
by  Executive  Order  13583,  Improving 
Regulation  and  Regnlatory  Review,  and 
does  not  recpiire  an  a.sse.ssment  of 
potential  costs  and  h(;nefits  under 
section  8(a)(3)  of  Executive  Order  12888 
or  under  section  1  of  Exeiaitive  Order 
135()3.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  tho.se 
Orders.  'Flu;  impacts  on  routine 
navigation  an;  ex])ected  to  lu;  minimal 
h(;cans(;  the  anchorage  ar(;a  will  not 
nnnec(;s.sarily  restrict  traffic  as  it  is 
loc;at(;d  ontsich;  of  tlu;  established 
navigation  channel.  Vessels  will  he  able 
to  maiu;nver  in,  around,  and  through  the 
anchorage.  Op(;rators  who  choose  to 
manenv(;r  their  vessels  around  the 
anchorage  area  would  not  lx; 
significautly  im])acted  because  the  total 
distance  to  transit  around  the  anchorage 
jjerinu;t(;r  to  the  other  side,  does  not 
exc(;ed  1 .1  miles. 

2.  Impact  on  Smcdl  Entities 

The  Regulatory  Flexibility  y\ct  of  l‘)8() 
(RFA),  5  II..S.C.  ()()1-812.  as  amended, 
requires  federal  agencies  to  consider  tlu; 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
"small  entities”  com|)ri.se.s  small 
busine.sses,  not-for-profit  organizations 
that  are  indejjendently  owned  and 
oj)(;rated  and  an;  not  dominant  in  their 
fields,  and  gov(;rnmental  jurisdictions 
with  po])ulations  of  le.ss  than  5().()()(). 

'Flu;  Coast  Guard  r(;ceived  0  comments 
from  tlu;  .Small  Business  Administration 
on  this  rule.  'Flu;  Coast  (uiard  certifies 
uuder  5  U..S.C.  8()5(h)  that  this  rule  will 
not  have  a  sigidficant  economic  im])act 
on  a  substantial  nnmher  of  small 
(;ntities.  'Fhis  pro])o.sed  rule  would  affect 
the  following  (;ntiti(;s,  some  of  which 
mav  be  small  entities:  the  owiu;rs  or 
operators  of  ves.sels  intending  to  transit 
through  the  Belmont  anchorage  area. 

3’his  anchorage  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities  for 


the  following  rea.sons.  'Flu;  anchorage 
will  double  the  anchorage  area  in  this 
location  thus  allowing  gr(;ater  vessel 
volume  in  order  to  nu;(;t  the  growing 
economic  needs  of  facilities  along  the 
river,  and  ves.sel  traffic  can  pa.ss  .safely 
around  the  anchorage. 

.V.  Assistance  for  Snndl  Entities 

Under  .section  213(a)  of  the  .Small 
Busiiu;ss  Regulatory  Enforcement 
Fairness  Act  of  1?H)8  (Pub.  L.  104-121). 
we  want  to  a.ssi.st  small  (;ntities  in 
understanding  this  rule.  If  the  rub; 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  yon  have  cpiestions 
concerning  its  provisions  or  oj)tions  for 
compliance,  j)lease  contact  the  person 
list(;d  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

.Small  hnsiue.sses  may  send  comments 
on  the  actions  of  Federal  em])loyee.s 
who  enforce,  or  otherwi.se  determine 
com))liance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatory  Enforcement  Clmhndsman 
and  the  Regional  .Small  Business 
Regulatory  F’airne.ss  Boards.  'Flu; 
Omhudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
respousivene.ss  to  small  business.  If  yon 
wish  to  comment  on  actions  by 
(;m])lovees  of  the  Coast  Guard,  call  1- 
888-R'EC-FAIR  (1-888-734-3247).  'Flu; 
Coast  Guard  will  not  retaliate;  against 
small  entities  that  (jnestion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  (inard. 

4.  Collection  of  Information 

'Fhis  rule  does  not  call  for  a  new 
collection  of  information  under  the 
Pa])erwork  Reduction  Act  of  1995  (44 
II.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relationship 
between  the  national  government  and 
tlu;  .States,  or  on  the  distribution  of 
])ow(;r  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  ride  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

li.  Protest  Activities 

'Flu;  (ioast  Guard  resiiects  the  Fir.st 
Amendment  rights  of  prote.sti;rs. 
Protesters  an;  asked  to  contact  the 
p(;rson  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  prot(;.st  activities  so  that  your 
message  can  he  received  without 
jeopardizing  the  .safety  or  security  of 
jieople.  places  or  ve.ssels. 
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7.  Vnfiinded  Mandates  liafonn  Act 

The  Unfunded  Mandates  Reform  Act 
of  IttO.'l  (2  1. 131-1  .'j.lH)  nuinires 

Federal  agencies  to  assess  the  effects  of 
their  (liscretionarv  regnlatory  actions.  In 
particular,  the  Act  addre.sses  actions 
that  may  result  in  the  expenditure  hy  a 
.State,  local,  or  tribal  government,  in  tin; 
aggn*gate.  or  hv  the  |)ri\’ate  .sector  of 
.SIOO.OOO.OOO  (adjustiid  for  inflation)  or 
more  in  any  one  year,  rhough  this  rule 
will  not  residt  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Takiii"  of  Private  Prapevtv 

This  rule  will  not  cause  a  taking  of 
private  jirojierl  v  or  otherwi.se  have 
taking  implications  under  Executive 
Order  12(i3().  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertv  Rights. 

!).  Civil  Jastice  Reform 

lids  rule  meets  ap])licahle  standards 
in  sections  3(a)  and  3{1))(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
amhiguitv.  and  reduce  hurden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Exiuaitive  Order  1304.').  Iholection  of 
('hildren  from  Environmental  Health 
Risks  and  .Salety  Risks,  l  ids  ruh;  is  not 
an  economically  significaid  rule  and 
does  not  create  an  imvironmmdal  risk  to 
health  or  ri.sk  to  .safely  that  may 
disproportionately  affect  children. 

11.  Indian  'Prilud  Coverninents 

1  his  rule  tloes  not  have  tribal 
implications  under  Executive  Order 
1317.1.  (Consultation  and  Coordination 
with  Indian  Tribal  Coverninents. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Fiuleral  Covernment  and  Indian  tribes, 
or  on  the  distribution  of  jiower  and 
re.s))onsihilities  between  the  Federal 
Covernment  and  Indian  tribes. 

12.  Rner‘>v  Rffects 

lids  action  is  not  a  “significant 
energy  action"  under  Executive  Order 
1.3211,  Actions  Concerning  Regulations 
lliat  .Significantly  Affect  Energy  .Supply. 
Distribution,  or  lJ.se. 

13.  Techniced  Standards 

1  his  rule  does  not  use  technical 
standards,  llierefore.  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Security 


Management  Directive  023—01  and 
Commandant  Instruction  M1047.').1D. 
which  guide  the  (Coast  (Juard  in 
complying  with  the  National 
Environmental  Poliev  Act  of  1005) 
(NEPA)(42  IJ.S.fC.  43‘21-4370f).  and 
have  determined  that  this  action  is  one 
of  a  categorv  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment,  lids  rule  involves 
establishing  an  anchorage  anui.  This 
rule  is  categorically  excluded  from 
further  review  inuler  paragraph  34(0  of 
Figure  2-1  of  the  (Commandant 
Instruction.  An  environmental  analvsis 
checklist  supporting  this  determination 
and  a  (Categorical  Exclusion 
Deterndnation  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  (CFR  Part  lit) 

Anchorage  grounds. 

For  the  rea.sons  di.scussed  in  the 
])reaml)le.  the  (Coast  Guard  amends  33 
(CFR  ])art  110  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

■  1.  llie  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  3:)  ll..S.(;.  471.  1221  lliroiigli 
123(i.  2():)().  20:1.1.  2071;  :i:i  CI  K  1.01-1: 
Department  of  Homeland  .Secnrilv  Delegation 
No.  0170.1. 

■  2.  In  §  1 10.19.'),  add  ])aragraph  (a)(34) 
to  read  as  follows: 

§  1 10.195  Mississippi  River  below  Baton 
Rouge,  LA,  including  South  and  Southwest 
Passes. 

(a)  *  *  * 

(34)  Belmont  Anchorage.  An  area  1.1 
miles  in  length  along  the  left  descending 
hank  of  the  riv(;r  extending  from  mile 
l.')2.5)  (Helmont  Light)  to  mile  l.')4.0 
above  Head  of  Pas.ses.  'I'he  width  of  the 
anchorage  is  300  feet.  The  inner 
boundary  of  the  anchorage  is  a  fine 
])arallel  to  the  nearest  hank  400  feet 
from  the  water's  edge  into  the  river  as 
measured  from  the  LWRP.  I’he  older 
houndary  of  the  anchorage  is  a  line 
|)arallel  to  the  nearest  hank  700  feet 
from  the  water's  edge  into  the  river  as 
measured  from  the  LWRP. 
***** 

Dated:  Fehruary  1.  201  :i. 

Roy  A.  Nash, 

Rear  Admiral,  I'.S.  Coast  Ciiard,  Commander. 
Eighth  Coast  Caard  District. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0072] 

Drawbridge  Operation  Regulations; 
Chelsea  River,  Chelsea  and  East 
Boston,  MA 

agency:  (Coast  Guard.  DILS. 

ACTION:  Notice  of  temjiorary  deviation 
from  regulation. 

SUMMARY:  The  (Coast  Guard  has  issued  a 
temporarv  deviation  from  the  regulation 
governing  the  operation  of  the  (Chelsea 
.Street  Bridge  across  the  (Chelsea  River, 
mile  1.2.  between  (Cheksea  and  East 
Boston.  Massachu.setts.  The  vertical  lift 
needs  to  he  adjusted  to  correct  an  out  of 
.skew  condition.  This  deviation  reiiuires 
the  bridge  to  remain  closed  for  four 
hours. 

DATES:  This  deviation  is  effective  from 
8  ]).m.  until  midnight  on  Fehruarv  21. 
2013. 

ADDRESSES:  The  docket  for  this  notice, 
U,SC(C-2()1 3-0072.  is  available  online  at 
wwiv.regidcd ions.gov  hv  tv]nng  in  the 
docket  number  in  the  ".SEAR(CH'’  box 
and  clicking  “.SEAR(CI  I."  Next,  click  on 
the  Open  Docket  Folder  on  the  line 
associated  with  this  notice.  The  docket 
is  also  available  for  insiiection  or 
cojiying  at  the  Docket  Management 
Facility  (M-30),  II..S.  Department  of 
Transportation.  We.st  Building  Ground 
Floor.  Room  W12-140.  1200  New  Jersey 
Avenue  .SE..  Washington,  DC,  20.')90, 
between  9  a.m.  and  .')  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  cpiestions  on  this  notice,  call 
or  email  Mr.  lohn  McDonald,  Project 
(Ifficer,  First  ("oast  Guard  District, 
telejihone  (017)  223-8304, 
john .w. mcdonald@uscg.mil .  If  you  have 
{]uestions  on  viewing  the  ilocket,  call 
Barbara  Hairston.  Program  Manager, 
Docket  Operations.  tele])hone  202-300- 
982(). 

SUPPLEMENTARY  INFORMATION:  I’lie 
Chelsea  .Street  Bridge,  across  the 
Chelsea  River,  mile  1.2.  between 
Cheksea  and  Ea.st  Bo.ston,  Ma.ssachusetts, 
has  a  vertical  clearam:e  in  the  closed 
|)osition  of  7  feet  above  mean  high  water 
and  17  feet  above  mean  low  water,  and 
17.')  feet  above  mean  high  water  in  the 
full  o])en  ])osition.  The  bridge  o])ens  on 
signal  at  all  times  as  reijuired  hv  33  CFR 
11  7. .'ll):!. 

The  waterway  is  transited 
liredominantly  by  commercial  o])erators 
delivering  petroleum  jn-oducts  to 
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facilities  located  upstream  from  the  new 
laidge. 

'I’lie  lift  span  at  the  new  bridge  is  out 
of  skew  and  must  he  adjusted  to  prevent 
damage  to  the  op(!ratiug  .systcmi.  The 
adjustment  maintcmance  reijuires  the 
bridge  to  remain  in  the  closcul  position 
for  four  hours. 

The  u])str(!am  oil  facilities  w{;r(;  all 
advised  regarding  the  four  hour  closuri!. 
No  objections  were  niceived. 

Under  this  temporary  deviation  the 
bridge  may  remain  in  tin;  closed 
])osition  from  8  ]).m.  through  midnight 
on  February  21 . 201 3. 

In  at'.cordance  with  33  Ck'R  1 1 7.3.'5((;). 
the  bridge  must  return  to  its  regular 
oj)erating  schedule  immediately  at  the 
end  of  the  designatcul  time  period.  This 
deviation  from  the  ojKn’ating  regulations 
is  authorized  under  33  CiFR  117.3.'). 

Dated:  l'’(!l)ruary  11.  2013. 

(lai  v  Kassof, 

/Ir/f/ge  Program  Managar.  PirsI  Coast  Guard 
District. 

|FR  Dee.  2()i:i-():t8H;t  Filed  2-19-13:  »;4.'j  am| 
BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-2007-1 1 02;  EPA-R05- 
OAR-2008-0782;  FRL-9771-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
PBR  and  PTIO 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  As  additions  to  Ohio's  State 
Implementation  Plan  (SIP)  under  the 
Cilean  Air  Act.  EPA  is  ajjproving  six 
Permit-by-Rule  (PBR)  provisions,  a 
Permit  to  Install  and  Operate  (PTIO) 
program,  two  jiermanent  exemptions 
from  the  Permit  to  Install  (PTI) 
retjuirement,  and  a  General  Permit 
program.  The  Ohio  Environmental 
ITotection  Agency  (OEPA)  recpiested 
the.se  rule  revisions  to  make  its  air 
pollution  permit  program  more  efficient. 
Approving  these  additions  will  mak(! 
the  PBRs,  PTlOs.  and  general  permits 
Federally  enforceable.  Because  these 
rule  nivisions  will  make  Ohio’s  air 
permit  program  more  efficient  while 
ctmtinuing  to  jirotect  human  health  and 
the  environment.  EPA  a])])roves  the 
revisions. 

DATES:  This  final  rule  is  (dfective  on 
March  22.  2013. 

ADDRESSES:  EPA  has  e.stahlished  a 
docket  for  this  action  under  Docket  ID 


No.  EPA  R0.'5  OAR  2007-1 102;  EPA- 
Rt).')-OAR— 2008-0782.  All  documents  in 
the  docket  are  li.sted  on  the 
www'.ruaiilations.gov  Web  site.  Although 
listcul  in  the  index,  .some  information  is 
not  ])uhlicly  available,  i.e.,  Gonfidcmtial 
Busine.ss  Information  (GBl)  or  other 
information  who.sc;  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  h(’ 
publicly  available  only  in  hard  copy 
form.  Publicly  availiihle  docket 
materials  are  available  either 
electronically  through 
w’ww’.rugiihilions.oov  or  in  hard  copy  at 
the  Environmental  Protection  Agency. 
Region  .1,  Air  and  Radiation  Division,  77 
West  lackson  Boulevard.  Chicago. 

Illinois  ()()()()4.  This  facility  is  oj)en  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  We 
recommend  that  you  telephone  Kaushal 
Cu])ta,  Environmental  Engineer,  at  (312) 
880-0803  before  visiting  the  Region  .') 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaushal  Cupta,  Environmental 
Engineer.  Air  Permits  .Section,  Air 
Programs  Branch  (AR-18)). 
Environmental  Protection  Agency, 

Region  !).  77  West  (ackson  Boulevard, 
Chicago,  Illinois  00()04.  (312)  880-0803, 
oupl(l.k(tUsh(tl@U]Hl.aOV. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
“we,”  “us,"  or  “our”  is  usikI,  we  mean 
EPA.  This  supjilementary  information 
section  is  arrangtul  as  follows: 

I.  Wlial  does  this  docunienl  address':’ 

II.  What  i)rogram  changes  is  El’A  ap))roving? 

III.  What  action  is  Id’A  taking'' 

IV.  Statutory  and  Executive  Order  Reviews 

I.  What  does  this  document  address? 

This  docimumt  addres.ses  recpiests 
from  (Jhio  to  incorporate  the  following 
rules  into  the  Ohio  .SIP. 

1.  PBR  and  Pointutwni  Exemption 
Provisions 

Ohio's  Federally  approved 
construction  program.  Ohio 
Administrative  Code  (OAC)  374.')-31 
(“Permits  to  Install  New  .Sources  of 
Pollution”)  ])rovides  the  authoritv  for 
t)EPA  to  issue  PTls  to  new  .sources  of 
iiir  pollution  or  modifications  to  existing 
sources  of  tiir  i)ollution.  For  attainment 
areas,  the  program  was  conditiomilly 
approved  into  Ohio’s  .SIP  on  October  10, 
2001  (00  FR  .')1.')70)  and  fullv  tipproved 
on  lanuary  22,  2003  (08  FR  2900).  For 
nonattainment  areas,  tlu;  program  was 
fully  approved  on  )anuarv  10,  2003  (08 
FR  1300).  Included  in  this  program  at 
OAC  374.'’)-31-03  (“Permit  to  in.stall 
exem])tions”)  are  exemptions  from  the 


nupiirement  to  obtain  a  PTI  before 
constructing  or  modifying  a  source!  of  air 
j)ollution.  The  types  of  exemptions 
include  permanent  exemptions.  Federal- 
based  (!X(!mj)tions,  di.scretionarv 
exem])tion.s.  and  PBR  exemptions 
(tixempting  certain  sources  from  the  PTI 
reeiuirement  as  long  as  they  comply 
with  the  relev.'int  provisions  of  the  PBR 
rule). 

On  A])ril  24,  2()()(),  EPA  receiived  a 
recjuest  from  OEPA  to  approve  the 
addition  of  two  ])ermanent  exemptions 
and  six  PBR  provisions  to  the  .SIP. 

2.  PTIO  and  General  Permit  Programs 

Prior  to  the  rulemaking,  a  minor 
.source  (that  is,  a  source  not  subject  tt) 
Title  V  of  the  Clean  Air  Act)  in  Ohio 
would  he  issued  both  a  PTI  under  OAC 
374.')-31  and  a  Permit  to  0])erate  (PTO) 
under  OAC  374.')-3.')  (“Air  Permits  to 
Operate  and  Variances").  Ohio  is  now 
combining  both  permit  ])rogram.s  into  a 
new  PTIO  j)rogram.  Under  the  PTIO 
])rognmi.  a  minor  source  would  he 
issued  one  PTIO  insttuid  of  ii  PTI  and  a 

pro. 

On  )une  30.  2008,  the  .state  regulations 
to  implement  the  PTIO  program  hticame 
effective  <md  OA(]  374.')-3.')  was 
rescinded.  On  Inly  18,  2008.  OEPA 
submitted  to  EPA  a  retjuest  to  apjtrove 
the  addition  of  the  P  TIO  jirogram  and  a 
Cenenil  Permit  program  to  the  .SIP.  The 
changes  to  Ohio’s  .SIP  involve  thc! 
modification  of  viirious  j)art.s  of  OAC 
374.')— 31.  the  removal  of  OAC  374.')-3.'), 
and  the  addition  of  OAC  374.')-31-29  to 
enahlt!  the  issuanct!  of  Federally 
enforcctahle  general  PTls  and  general 
PTIOs. 

On  October  1. 2012,  EPA  a])])roved 
the  aforementioned  PBR.  permanent 
exemption.  PTIO.  and  General  Permit 
program  provisions  (77  FR  .')97.')1)  as  a 
revision  to  Ohio's  SIP.  However,  the 
])rovision.s  included  the  following  terms 
which  EPA  had  not  intended  to  act  on: 

•  The  .SIP  revision  classified 
municipal  incinerators  capable  of 
charging  more  than  2.')()  tons  of  refu.se 
per  day  as  having  a  major  .stationary 
.source  emi.ssion  threshold  of  100  tons 
])er  vear  or  more.  OAC  374.')-31- 
01(LLL)(2)(a)(ix). 

•  The  SIP  revision  alh)wed  OEPA 
Director's  discretion  for  comi)lying  with 
the  public  participiition  notification 
r(!(]uirements  for  Federtil  Land 
Managers.  OAC  374.')-31-0()(H)(2)(d). 

•  The  .SIP  revision  .illowed  Director’s 
disi:retion  and  .s])ecific  exem|)tions  with 
regjird  to  ])reconstruction  activities. 

OAC  374.'')-31-33. 

I'iPA  withdrew  its  approval  on 
November  23,  2012  (77  FR  70121).  This 
document  approves  the  PBR,  permtment 
exemption.  PTIO,  and  General  Permit 
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jirogram  provisions  without  taking 
action  on  the  above  language.  It  is  a 
final  action  based  on  the  proposed 
approval  published  on  October  1. 2012 
(77  FR  .'■>0870). 

II.  What  program  changes  is  FPA 
approving? 

1.  PiiH  (ind  l\^nij(iiu;nt  Pxaiuption 
Provisions 

FPA  is  approving  the  reipiested 
modifications  and  additions  to  the 
permanent  exemption  and  FHR 
jirovisions  in  OAO  374.')-3 1-03.  The 
significant  changes  are  as  follows. 

The  permanent  exemption  from  the 
reipiirement  to  obtain  a  PTI  for  organic 
liipiid  storage  tanks  is  being  expandeil 
to  cover  larger  tanks,  (airrently.  the 
exemption  onlv  ajijilies  to  tanks  with  a 
cajiacity  less  than  10.000-gallons;  the 
modification  would  exempt  tanks  of  less 
than  1!).81. 5-gallon  capacity  (except  for 
gasoline  storage  tanks  at  bulk  ga.soline 
|)lants).  tanks  between  10.81.5  and 
30.804-gallon  capacity  with  maxinmin 
true  vajior  jiressnre  less  than  2.170 
pounds  per  scpiare  inch  ahsolnte  (])sia). 
and  tanks  of  30.8‘)4-gallon  or  gi’eater 
ca|)acity  with  maxinunn  true  vajior 
jire.ssnre  less  than  0.508  psia.  Note  that 
|)(!rmanent  exemptions  under  this  ride 
do  not  exempt  any  source  from  the 
reijiiirements  of  the  (lean  Air  Act. 
including  hilt  not  limited  to.  being 
considered  for  pnrijoses  of  determining 
whether  a  facility  constitutes  a  major 
source  or  being  inclndeil  in  a  Title  V 
|)ermit  a|)plication. 

PBR  exemptions  from  the  reipiirement 
to  apply  for  individual  PTls  are  being 
added  for  auto  body  refini.shing 
facilities,  gasoline  dispensing  facilities 
with  Stage  1  controls,  gasoline 
disj)ensing  facilities  with  Stage  1  and 
.Stage  11  controls,  boilers  and  heaters, 
small  printing  facilities,  and  mid-size 
printing  facilities  that  meet  certain  size, 
thronghjint.  and  process  recinirements. 
Fach  PBR  exemption  has  reipiireinents 
for  emission  limitation  and/or  control, 
monitoring  and/or  recordkeeping, 
rejxirting.  and  te.sting.  Furthermore,  the 
PBR  exemptions  rule  now  includes 
general  provisions  for  recordkeeping, 
record  retention,  notification,  and 
reporting  reijiiirements  that  ajijily  to  all 
.sources  utilizing  the  PBR  exenijitions. 
The  general  jirovisions  clarify  that  the 
PBR  exenijitions  do  not  exenijit  any 
.source  from  the  reijiiirements  of  the 
(lean  Air  Act.  inclniling  hut  not  limited 
to.  being  considered  for  jinrjio.ses  of 
determining  whether  a  facility 
con.stitntes  a  major  source  or  being 
included  in  a  Title  V  jiermit  ajijilication. 

In  a  December  1. 2008.  letter.  Ohio 
jirovided  technii;al  siijijiort  for  the  PBR 


and  PTIO  jnovisions  to  demonstrate  that 
the  jirovisions  are  jirotective  of  the 
national  ambient  air  quality  standards, 
jirevention  of  significant  deterioration 
increments,  reasonable  further  jirogress 
demon.strations  and  visihilitv.  and  are 
not  in  violation  of  section  103  of  the 
(lean  Air  Act,  the  “(leneral  .Savings 
(;lanse." 

In  a  Fehrnary  14,  2012.  letter.  Ohio 
jirovided  a  survey  of  the  estimated 
emi.ssions  from  the  state's  organic  liqiiid 
storage  tanks  to  demonstrate  that  the 
modified  jiermanent  exenijition  for 
organic  liquid  .storage  tanks  would  have 
no  negative  inqiact  on  air  quality.  In  a 
May  24.  2012.  email.  Ohio  clarified  that 
in  the  context  of  this  exenijition,  an 
"organic  liquid”  is  an  organic 
conijioimd  at  the  tenqieratiire  and 
jiressnre  exjierienced  inside  the  storage 
tank,  and  that  the  organic  liquid  would 
have  to  remain  a  liquid  to  qualify  for  the 
exenijition.  The  email  further  clarified 
that  the  “snhmerged  fill”  mentioned  in 
this  ride  is  the  .same  as  a  "snhmerged  fill 
jiijie"  as  defined  in  OAO  3745-21- 
01  (CKO). 

2.  P'l'lO  (ind  (ionorol  Porinii  Pro^^ranis 

OAC  Cliajiter  374.5-35.  which 
contained  the  rules  for  P'I'Os  and 
Federally  Fnforceahle  .State  Ojierating 
Permits,  is  being  re.scinded  in  its 
entirety  from  the  .SIP.  OA(]  374.5-31-20 
("Ceneral  jiermits-to-install  and  general 
PTIO”)  is  being  added  to  the  SIP  to 
make  Ohio’s  general  PTls  and  general 
PTIOs  Federallv  enforceahle.  Ceneral 
PTls  and  general  PTIOs  are  ha.sed  on 
model  jiermits  i.ssned  by  OFPA.  .Sources 
may  ajijily  for  coverage  under  a  model 
jiermit  rather  than  ajijily  for  individual 
jiermits.  Only  minor  sources  may 
qualify  for  coverage  under  a  general 
jiermit. 

We  are  not  taking  action  on  OA(^ 
374.5-31-33  ("Site  jirejiaration  activities 
jirior  to  obtaining  a  final  jierinit-to- 
install  or  PTIO”),  which  allows 
Director’s  discretion  and  sjiecific 
exenijitions  with  regard  to 
jireconstrnction  activities.  This  ride  will 
not  he  jiart  of  the  SIP. 

Other,  jirevionsly  ajijiroved  jiarts  of 
Ohio’s  .SIP  are  being  modified  as 
follows: 

a.  ()A(^  3745-1.5-03  (".Snhinission  of 
emission  information”),  is  being 
modified  to  rejilace  all  instances  of 
"Board  Director”  to  "Director.” 

1).  OAC  374.5-31-01  ("Definitions”), 
which  jirovides  definitions  for  the 
jiermit  jirograni,  is  being  exjianded  to 
include  definitions  for  “jiermit.s  to 
install  and  ojierate.”  "PTIOs,”  and 
"exjire.ss  jiermit  jiroc.essing.”  The  .SIP 
revision  snhmittal  includes  changes  to 
the  definitions  of  “Air  contaminant 


source”  and  "Major  stationary  source” 
hilt,  jier  OFPA’s  request  in  its  [nly  18, 
2008.  snhniittal,  we  are  not  ajijiroving 
these  two  changes  at  this  time. 
Furthermore,  we  are  not  taking  action 
on  3745-31-01  (LhL)(2)(a)(ix)  which 
cla.ssifies  mnnicijial  incinerators 
cajiahle  of  charging  more  than  250  tons 
of  refuse  jier  day  as  having  a  major 
stationary  .source  emission  threshold  of 
100  tons  jier  year  or  more.  This 
jiriivision  will  not  he  jiart  of  the  .SIP. 

c.  ()A(;  374.5-31-02  ("Requirements”) 
now  requires  sources  to  obtain  PTls  or 
PTIOs  before  installation  or 
modification,  whether  or  not  such 
.sources  are  subject  to  Title  V  of  the 
(Kean  Air  Act  (administered  in  Ohio 
under  OA(;  3745-77).  Existing  PTls  and 
PTOs  remain  effective  until  siijierseded 
by  PTIOs.  Note  that  this  ride  no  longer 
contains  the  jirex  ionslv  ajijiroved  rule’s 
jirovisions  ajijilying  to  solid  wa.ste 
disjiosal  facilities  and  land  ajijilication 
of  sludge. 

d.  OAC.  3745-31-04  (“Ajijilications”) 
is  being  exjianded  to  require  PTIO 
ajijilications. 

e.  ()A(]  374.5-31-05  ("Criteria  for 
decision  by  the  director”)  is  being 
exjianded  to  require  PTIOs  to  contain 
the  Best  Available  Technology  (BAT), 
which  is  a  jirevionsly  .SIP-ajijiroved 
requirement.  C,ertain  terms  from  the 
rescinded  OAC  374.5-35,  such  as 
conditional  jiermits.  are  being 
incor|iorated  into  the  new  P  I’lO  rules. 

Per  Ohio’s  reqne.st  in  its  )nly  18,  2008, 
snlimittal.  we  are  not  taking  action  on 
the  jirovision  that  exenqits  sources  with 
the  jiotential  to  emit  less  than  10  tons 
Jier  year  from  the  BA'f  requirement. 

This  jirovision  will  not  he  jiart  of  the 
.SIP. 

f.  OAC,  3745-31-00  ("Termination”) 
is  being  re.scinded  in  its  entirety  and 
rejilaced  liy  a  new  OAC  3745-31-00 
(“Comjileteness  determination, 
jirocessing  requirements,  jinlilic 
jiarticijiation.  jinlilic  notice,  and 
issuance”).  We  are  not  ajijiroving  OA(- 
3745-31-00(H)(2)(d)  which  allows 
Director’s  di.scretion  for  ciimjilving  with 
the  jinlilic  jiarticijiation  notification 
requirements  for  Federal  Land 
Managers. 

g.  OAC  374.5-31-07  (“Revocation”)  is 
being  exjianded  to  cover  termination, 
exjiiration.  renewal,  revision,  and 
transfer. 

h.  OAC  374.5-31-08  (“Procednre  for 
decision  liv  director”)  is  being  re.scinded 
in  its  entirety  and  rejilaced  by  a  new 
OA(;  3745-31-08  (“Registration  .status 
jiermit-to-ojierate”)  that  jirovides  the 
ongoing  requirements  for  non-Title  V 
.sources  that  received  registration  status 
under  the  re.scinded  OAC  3745-35. 
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i.  OA(l  374r)-31— on  (“Air  permit-to- 
install  coniplotencss  detorininations, 
public  participation,  and  public  notice") 
is  being  uiscinded  in  its  (nitirety  and 
ujplaced  by  a  new  OAti  .3745-31-09 
(“Varianc(!s  on  operation")  that  has  tin: 
|)rovisions  for  variances  that  were  in  the 
re.scinded  374.5-35. 

j.  ()A(;  374.5-31-10  (“Air  stationarv 
source  obligations")  is  undergoing 
ndocation  of  certain  t(!rm.s  to  other  parts 
of  the  SIP. 

k.  ()A(i  3745-31—20  is  undergoing 
minor  revisions  to  update  ruh;  citations. 

l.  ()A(]  3745-31-22  is  undergoing 
nnnoval  of  two  references  to  pollution 
control  projects,  a  component  of 
Federally  re(|uire(l  New  Source  Review 
(NSR)  Reform  regulations  that  was 
vacated  from  the  Fculeral  NSR  ])rogram. 

III.  What  action  is  EPA  taking? 

EPA  is  a])])roving  the  modification  of 
OAC  3745-31-03  to  incorjjorate  PBRs 
for  auto  body  refinishing  facilities, 
gasoline  dispensing  facilities  with  .Stage 
I  controls,  gasoline  dispensing  facilities 
with  .Stage  1  and  .Stage  11  controls, 
boilers  and  heaters,  small  printing 
facilities,  and  mid-size  printing 
facilities.  EPA  is  api)roving  the 
modification  of  OAC  3745-31-03  to 
incor])orate  ])ermanent  exemptions  for 
organic  licpiid  storage  tanks  of  less  than 

19.81.5- galIon  ca])acity.  betwium  It). 815 
and  39,894-gallon  capacity,  and  tanks  of 
3‘1.8t)4-gallon  or  guiater  capacity.  EPA  is 
ap])roving  the  rescission  of  OAC  3745- 
35  and  the  modification  of  OACi  3745- 

1.5- 03,  374.5-31-01,  374.5-31-02.  374.5- 
31-04.  374.5-31-05.  374.5-31-0().  3745- 
31-07,  374.5-31-08,  3745-31-09.  3745- 
31-10,  374.5-31-20,  and  374.5-31-22  to 
accommodate  Ohio’s  PTIO  ])rogram, 
r(!organize  other  provisions,  and  rcmiove 
vacated  N.SR  Reform  provisions.  EPA  is 
ap])roving  OAC  3745-31-29.  the 
]jrogram  for  General  PTIs  and  General 
P'I'IOs,  as  an  addition  to  the  .SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  Glean  Air  Ac:t,  the 
Admini.strator  is  recjnired  to  ap])rove  a 
.SIP  submission  that  com])lie.s  with  the 
provisions  of  the  Clean  Air  Act  and 
applicable  Federal  iHigulations.  42 
U.S.C.  741 0(k):  40  CFR  .52.02(a).  Thus, 
in  reviewing  .SIP  submissions,  kiPA’s 
role  is  to  aj)])ix)ve  state  choice's, 

])rovid(!d  that  thev  meet  the  criteria  of 
the  Clean  Air  Act.  Accordingly,  this 
action  merely  approves  state  law  as 
UKieting  Federal  reejuirements  and  does 
not  impo.se  additional  r(;(|nirement,s 
beyond  those  imposed  bv  state;  liiw.  Imr 
that  re;a.se)n.  this  ae:lie)n: 

•  Is  ne)t  a  “signifie:ant  re;gid;itory 
ae;tie)n”  subje;e;t  te)  review  by  the  Office 


e)f  Mamegement  anel  Heielge;t  uneler 
Exe;e:utive  Orele;r  12800  (58  FR  51735, 
()e:te)be;r  4,  l‘)93); 

•  De)e;s  ne)t  im|)e)se  em  infeermatieen 
e:e)lle;e:tie)n  burelen  emeler  the  ])re)visie)ns 
e)f  the;  P;i])erwe)rk  Reehie;tie)n  Ae:t  (44 
U.S.C.  3501  cl  sc(i.); 

•  Is  e:e;rtifieel  as  neet  heiving  a 
signifieiiint  e;e:e)ne)mie:  imp<ie:t  een  ;i 
snbstemtial  nmnbe;r  eefsmeill  entities 
unele;r  the  Re;ged;ite)ry  Flexibility  Ae:t  (5 
U..S.C.  001  (it  .sf.’f/.); 

•  ne)e;s  ne)t  eienitiiin  anv  nnfnneleel 
maneliite  e)r  signifie;antly  e)r  imie|nely 
;iffe;e:t  small  ge)ve;rnments.  as  ele;.se;ribeel 
in  the  Unfundeel  Manelate;.s  Reform  Ae:t 
e)f  1995  (Peib.  L.  104-4); 

•  lloe;s  not  heive;  Feeleralism 
implie:atie)ns  as  speeiifieel  in  Exe;e;utive 
()rele;r  13132  (04  FR  43255,  August  10, 
1999): 

•  Is  ne)t  an  e;e:e)nomie:ally  signifie;ant 
re;gidate)ry  action  baseel  e)n  health  e)r 
safety  risks  snbje;ct  te)  Exe;e:utive  Oreler 
13045  (02  FR  19885,  April  23,  1997); 

•  Is  ne)t  a  signifieiant  re;gidiite)ry  iu;tie)n 
seibjee:t  te)  Exe;e;ntive;  Orele;r  13211  (0()  FR 
28355,  May  22.  2001); 

•  Is  ne)t  subje;e;t  te)  re;e|iure;ment.s  of 
.Se;e:tie)n  12(el)  e)f  the  Natie)nal 
Te;e:lme)le)gv  Transfer  anel  Aelv<me:eme;nt 
Ae;t  e)f  199.5  (15  U.S.C.  272  ne)te)  be;e:im.se 
iipplie:atie)n  e)f  the)se;  re;e]uire;ment.s  weetdel 
be  ine:e)nsistent  with  the  (ile;an  Air  Ae;t; 
anel 

•  lle)e;s  ne)t  preeviele  EPA  with  the; 
eliscre;tie)neiry  autheerity  te)  aelelre;ss,  .is 
a])j)re)j)rieite;,  eli.si)re)pe)rtie)nate;  hmmm 
be;alth  e)r  e;nvire)nme;nt:il  effe;e:ts.  eising 
priee;tie;able  anel  le;gally  permissible 
metbeeels,  emeler  Exe;e:utive;  Orele;r  12898 
(.5‘)  FR  7029.  Fe;bruary  10.  1994). 

In  aelelitie)]),  this  reile;  eleees  not  have; 
tribill  implie:atlon.s  as  .spee:ifleel  by 
Exee:utive;  ()rde;r  13175  (05  FR  07249, 
November  9,  2000),  be;e:au.se  the  .SIP  is 
ne)t  ap])re)ve;el  te)  apply  in  Inelian  e:e)nntry 
le)e;ateel  in  the  state,  anel  EPA  neetes  that 
it  will  ne)t  impe)se  substantial  elire;e:t 
e:e).sts  on  tribal  ge)vernme;nts  e)r  i)ree;m])t 
tribal  law. 

The;  Congre;ssie)nal  Review  Act,  5 
U.S.C.  801  cl  sc(].,  as  aeleleel  by  the  Small 
Busine.ss  Re;gul{ite)ry  Enfe)re;eme;nt 
Fciirneiss  Ae;t  e)f  1990,  gene;nilly  pre)viele;s 
that  be;fe)re;  a  rule;  imiy  take;  e;ffe;e:t,  the; 
iige;ne:y  i)re)mulgating  the;  rule;  must 
submit  a  rule  re;pe)rl,  which  ine:luele:s  <1 
e;e)py  e)f  the;  rule,  te)  e;ae:h  fie)use;  e)f  the; 
Ceengress  anel  te)  the;  Ce)mptre)ller  Cenenil 
e)f  the;  Uniteel  .State;.s.  EPA  will  submit  a 
re;pe)rt  e:e)nlaining  this  iie;tie)n  anel  eether 
re;e]uire;el  infe)rmalie)n  te)  the;  U..S.  .Senate, 
the;  U..S.  Ileeu.se  e)f  Repre;.se;ntiilive;s,  anel 
the  Comptre)ller  Ge;ne;ral  e)f  the;  Uniti;el 
.Stateis  prieer  te)  pnblie:atie)n  e)f  the  rule  in 
the  Federal  Register.  A  maje)r  rule 
e:anne)t  take;  effe;ct  until  00  days  afte;r  it 


is  ])nbli.sheel  in  the;  Federal  Register. 

'Phis  iie:tie)n  is  ne)t  a  "maje)r  rule”  as 
ele;fine;el  by  5  U..S.C.  804(2). 

Unele;r  .se;e:tie)n  307(b)(1)  e)f  the  Cle;an 
Air  Ae;t.  petitieens  tor  jnelie:iiil  re;vie;w  e)f 
this  iie:tie)n  meist  be;  file;el  in  the;  Unite;el 
.States  Ceenrt  e)f  A|)pe;id.s  fe)r  the; 
aj)pre)priate;  e;ire:ent  by  A])ril  22.  2013. 
Filing  a  j)e;titie)n  feer  ree:e)nsieleratie)n  by 
the  Aelministrate)!'  e)f  this  fimil  rule  ele)e;s 
not  affe;e:t  the  finality  e)f  this  actie)n  feer 
the;  ])ur|)e)se;s  of  jeielie;ial  re;view  ne)r  eie)e;s 
it  extenel  the;  lime;  within  whie;h  a 
pe;titie)n  fe)r  juelie:ial  review  may  be;  fileel, 
anel  shall  ne)t  pe)st])e)ne;  the  effe;e;tivene;.s.s 
e)f  sue:!)  rede  e)r  aeetieen.  This  ae;lion  may 
ne)t  be;  e:hallenge;el  later  in  pre)e;e;eeling.s  te) 
e;nfe)i'e:e;  its  re;e]uire;ment.s.  (.See  ,see:tie)n 
807(b)(2).) 

List  of  .Subjects  in  40  CFR  Part  52 

Envii'onmental  pi'e)tee:tion.  Air 
])e)llution  e:ontie)l.  lne:oi'])oi'<)tie)n  l)y 
refere;ne:e.  Intergovernmental  re;latie)n.s, 
Re;j)e)rting  iinel  i'e;e:e)relke;eping 
re;e]uiieane;nt.s. 

Deited:  ll(;e:e;i)il)e;i-  28,  21)12. 

Susan  lleeclnian, 

Ucgioiml  Adminislnilor.  lic^^ion  5. 

40  Cl'  R  ])i)i't  52  is  ame;nele;el  .es  fe)lle)W.s; 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  riu;  aulbe)rity  e:it;)tie)n  fe)r  |)ait  52 
e:e)ntinue;s  te)  i'e;ael  as  fe)lle)ws: 

Aiillieerily:  42  7401  cl  scij. 

Subpart  KK — Ohio 

■  2.  .Seeelion  52.1870  isameneleel  by 
revising  pai'agra])bs  (e:)(42),  (c)(.51), 
(e:)(98)(i).  anel  (c)(T19)(i)(A).  and  by 
aeleling  paiagiaph  (e:)(1.50)  te)  ie;ad  as 
follows: 

§52.1870  Identification  of  plan. 

***** 

(e;)  *  *  * 

(42)  On  Febi'uarv  25.  1980,  the  .State; 
e)f  Ohie)  submitteel  the  i'e;vise;el  Obie) 
Aelmini.strative;  Ce)ele;  (OAC)  Rules  374.5— 
35-01  thie)ugh  374.5-35-04  wbie:h  se;t 
fe)ilh  ie;e|uii'e;me;nt.s  fe)r  air  pe;rmits  te) 
e)pe;iate;  anel  variane:e;s.  The;se;  nile;s  were; 
aeleepleel  e)n  September  28.  1979  anel 
be;e:ame;  e;ffe;e:tive;  in  Ohie)  e)n  Ne)ve;mbe;r 
7.  1979.  Re;.se;inele;el  in  2008:  .se;e 
pin'iigra|)h  (e:)(15())  e)f  this  .se;e:tie)n. 
***** 

(51)  On  Oe:le)be;r  1,  1982,  anel  l''e;breiary 
28.  1983  the  State  e)f  Ohio  .submitte;el 
revisions  te)  Ohie)  Aelmini.strative  Ce)ele 
(OAC)  Ride;s  3745-35-03  whie.h  set 
fe)rth  re;e]uirements  fe)r  eebtaining 
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variances.  Rescinded  in  20()8;  see 
|)aragra|)h  (c)(l.'>(i)  of  lliis  .section. 

★  ★  *  *  * 

(‘»«)  *  *  * 

(i)  Incorporation  by  referenc(c  Rule 
3 74. 'i-3 ,')-() 7.  a(lo])t(Hl  November  3. 

1‘)f)4.  eliectivj*  Nov(!inl)er  18,  l‘l‘)4. 
Rescinded  in  2008:  .see  paragraph 
(cKl-Ki)  of  this  section. 
***** 

(110)  *  *  * 

(i)*  *  * 

(A)  Ohio  Administrative  (iode  3745- 

3.5-02.  adopted  April  4.  1004,  effective 
April  20.  1004.  Rescinded  in  2008;  see 
paragra|)h  (c)(150)  of  this  section. 
***** 

(150)  On  April  24.  2000.  Ohio  ERA 
submitted  two  permanent  exemptions 
from  the  I’ermit  to  Install  program  and 
six  Permit-hy-Rule  provisions  for 
a|)proval  into  its  .SIR.  On  (iily  18.  2008, 
()hio  ERA  submitted  provisions  for  a 
Rermit  to  Install  and  Ojjerate  (RTIO) 
jH'ogram  and  a  general  ))ermit  program 
for  approval  into  its  .SIR.  The  changes  to 
Ohio's  .SIR  involve  the  modification  of 
various  parts  of  OAO  374.5-31,  the 
nmioval  of  OA(^  3745-35,  and  tin; 
addition  of  OAC  374.5-31-20  to  enable 
the  issuance  of  federallv  enforcjiahle 
gcmeral  RTls  and  gemnal  RTlOs.  On  |une 
30.  2008.  the  state  nigulations  to 
im|)lement  tin;  1^10  |)rogram  became 
eflective  and  OAO  374.5-35  was 
re.sciiuhul. 

(i)  Incorporation  by  r(ifer(;nce. 

(A)  Paragraph  (A)  of  Ohio 
Administrative  (lode  Rule  3745-1.5-03. 
“.Submission  of  emi.ssion  information.", 
effective  June  30.  2008. 

(11)  Ohio  Administrative  (^ode  Rule 
3745-31-01.  "D(>finilions.".  (dfective 
December  14.  2007.  (ixcept  for 
paragraphs  (1).  (LEL)(2)(a)(ix). 
(LEE)(2)(a)(xxi).  (LLL)(4)(t).  and 
(QQQ)(l)(h). 

(C) )  Ohio  Administrative  ('.ode  Rule 
3745-31-02,  ‘■Ai)])licahility. 
r(!(|uirements.  and  ohligations.". 
effective  )un(!  30.  2008. 

(D)  Ohio  Administrative  ('.ode  Rule 
3745-31-03.  "Exemptions.",  effective 
lime  30.  2008. 

(E)  Ohio  Administrative  (kxle  Rule 
3745-31-04.  “Applications.”,  effective 
)une  30.  2008. 

(E)  Ohio  Administrative  Oode  Rule 

374.5-31-05.  “Oriteria  for  decision  by 
the  director.”,  effective  )une  30,  2008. 
except  for  paragraph  (A)(3)(a)(ii). 

(O)  Ohio  Administrative  (lode  Rule 
3745-31-00,  “Oompleteness 
determinations,  processing 
re(|uirement.s.  public  iiarticijiation. 
public  notice,  and  issuance.",  effective 
june  30,  2008.  except  for  jiaragraph 

(n)(2)(d). 


(H)  Ohio  Administrative  Oode  Rule 

374.5- 31-07,  “Termination,  revocation, 
expiration,  renewal,  revision  and 
transfer.”,  effective  june  30.  2008. 

(I)  Ohio  Administrative  Oode  Rule 

374.5- 31-08,  "Registration  status 
permit-to-operate.”,  effective  )une  30, 
2008. 

(I)  Ohio  Administrative  (lode  Rule 

374.5- 31-00.  “Variances  on  operation.”, 
effective  |une  30,  2008. 

(K)  Ohio  Admini.strative  O.ode  Rule 
3745-31—10,  “N.SR  projects  at  existing 
emi.ssions  units  at  a  major  stationary 
source.",  effective  )une  30.  2008. 

(L)  Ohio  Admini.strative  (kale  Rule 

374.5- 31-20.  “Attainment  jirovision.s — 
innovative  control  technology.”, 
effective  )une  30.  2008. 

(M)  Ohio  Administrative  Code  Rule 

374.5- 31-22.  “Nonattainment 
provisions — conditions  for  approval.”, 
effective  (line  30,  2008. 

(N)  Ohio  Admini.strative  Code  Rule 

374.5- 31-20,  "(jcneral  permit-to-install 
and  general  R  riO.”,  effective  |une  30, 
2008. 

(O)  Ohio  Administrative  ('.ode  Rule 

374.5- 31-32.  "Riantwide  applicabilitv 
limit  (RAE).”.  effective  |une  30.  2008. 

(R)  june  2.  2008.  “Diriictor’s  I'inal 
Findings  and  Orders”,  signed  bv  (]hris 
Korleski.  Director.  Ohio  ERA. 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R07-O AR-201 2-0293;  FRL-9781  -5] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Kansas;  Idle  Reduction  of  Heavy-Duty 
Diesel  Vehicles  and  Reduction  of 
Nitrogen  Oxides  (NOx)  Emissions  for 
the  Kansas  City  Ozone  Maintenance 
Area 

AGENCY:  Environmental  Rrotection 
Agency  (ERA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EI’A  is  taking  direct  final 
action  to  aiiprove  revisions  to  the 
Kan.sas  State  Implementation  Rian  (.SIR) 
submitted  bv  the  .State  of  Kan.sas  on  )ulv 
27.  2010.  The  revision  includes  two  new 
rules  which  implement  restrictions  on 
the  idling  of  heavy  duty  diesel  vehicles 
and  reduce  nitrogen  oxide  (NOx) 
emissions  at  .stationary  .sources  in  the 
Kan.sas  portion  of  the  Kansas  Citv 
Maintenance  Area  for  ozone.  I'lRA  is 
approving  this  revision  because  the 
standards  and  reipiirements  set  by  the 
rules  will  strengthen  the  Kansas  .SIR. 


era’s  apjiroval  of  this  .SIR  revision  is 
being  done  in  accordance  with  the 
reiiuirements  of  the  (Ilean  Air  Act 
(CAA). 

DATES:  This  direct  final  rule  will  be 
effective  April  22.  2013,  without  further 
notice,  unless  Id’A  receives  adverse 
comment  by  March  22,  2013.  If  ERA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  publii:  that  the  rule  will 
not  take  effect. 

ADDRESSES:  .Submit  your  comments, 
identified  by  Docket  ID  No.  ERA-R07- 
()AR-201 2-0203.  by  one  of  the 
following  methods: 

1 .  hHp://\v\v\\’.r(!<>iiI(iii()ns.<>ov.  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  Eiiidil:  kfunp.kich(il(i@ej)a.gov. 

3.  XUiil  or  hand  delivoiy:  Lachala 
Keni)),  Environmental  Rrotection 
Agency,  Air  Rlanning  and  Develo])ment 
branch,  11201  Renner  Boulevard, 
Lenexa,  Kansas  00210. 

Insiriiclions:  Direct  vour  comments  to 
Docket  ID  No.  ERA-R07-O AR-201 2- 
0203.  I-lRA’s  |)olicv  is  that  all  comments 
riiceived  will  he  included  in  the  public 
docket  without  change  and  mav  be 
made  available  online  at  http:// 
w’ww'.romdotioiis.gov,  including  any 
lier.sonal  information  |)rovided.  unless 
the  comment  includes  information 
claimed  to  be  (Confidential  Business 
Information  (CCBI)  or  other  information 
whose  (li.sclosure  is  restricted  by  .statute. 
Do  not  submit  through  http:// 

WWW. rogulot ions. ^ov  or  email 
information  that  von  consider  to  be  (CBI 
or  otherwise  protected.  The  http:// 
www.ro‘>ulations.^o\’  Web  site  is  an 
“anonymous  access”  system,  which 
means  ERA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  .send  an  email  comment  directly 
to  ERA  without  going  through  http:// 
WWW. rot’ulat ions.gov,  your  email 
address  will  be  automatically  cajitured 
and  included  as  jiart  of  the  comment 
that  is  ])lace(l  in  the  ])ublic  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment.  I'CRA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  bodv  of  your  comment  and  with  anv 
disk  or  CD-ROM  you  suhmit.  If  ERA 
cannot  read  vour  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  ERA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
sjiecial  characters,  any  form  of 
encrvption,  and  be  free  of  anv  defects  or 
viruses. 
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/lof.Ae/;  All  documents  in  the  dockcjt 
are  listed  in  the  hWp:/ / 
www.ivguhitioiis.’^ov  index.  Although 
listed  in  the  index,  some  intbnuation  is 
not  ])uhli(:ly  available,  i.e..  CHI  or  otlnu' 
iutbrmatiou  whose  disclosure  is 
re.strictiul  hy  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  h(!  puhlicly  available  only  in  hard 
co])y  form.  Publicly  availahU;  docket 
materials  are  available  either 
electronically  in  hitp:// 
w’w  w. raguldiions.gov  or  in  hard  cojjy  at 
th(!  Environmental  Protection  Agcmcy, 
Air  Planning  and  D(!veh)j)ment  Hranch, 
11201  Rcmner  Boulevard.  Lenexa, 

Kansas  00219.  The  Regional  Office's 
official  hours  of  husine.ss  are  Mondav 
through  Friday,  8:00  to  4:80  excluding 
Federal  holidays.  The  interested  i)ersons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lachala  Kemp  at  (918)  .')51-7214  or  by 
email  at  kdmp.hich(il(i@dp(i.p,ov. 
SUPPLEMENTARY  INFORMATION: 
riiroughout  this  document  "we.”  “us.” 
or  “our”  refer  to  EPA. 

Table  of  Contents 

I.  What  is  till!  Ijackgroiiiul  for  today's  action? 

II.  What  nivisions  is  1'8’A  a|)|)roving? 

III.  Why  is  EPA  ap])roving  Kansas's  .SIP 

revision? 

IV.  tlavc!  ihe  |•e(|niI■em(^nls  tor  apinova!  ota 

.SIP  revision  Ixuni  nuil? 

V.  Wlial  action  is  EPA  taking? 

VI.  .Statntorv  and  Executix’e  Order  R(!vi(!ws 

I.  What  is  the  l)ackgroun(l  for  today’s 
action'? 

The  Kansas  Citv  Eigh1-I lour  O/.ona 
Maintananca  Plan,  which  was  a})])roved 
by  EPA  and  became  effective  on  October 
t),  2()()7.  contains  contingency  measures 
that  are  triggered  upon  a  violation  of  the 
1997  8-hour  ozone  national  ambient  air 
(]uality  .standard.  These  contingency 
UKuisures  include  a  heavy-duty  diesel 
idle  reduction  regulation  and  a  NOx 
emissions  reduction  regulation  for 
Johnson  and  Wyandotte  counties.  A 
violation  of  the  1997  8-hour  ozone 
standard  occurred  thereafter,  thus 
triggering  the  ado])tion  of  the.se  rules. 

II.  What  revisions  is  EPA  approving? 

On  July  27.  2010.  Kansas  submitted  to 
EPA  for  a])])roval  into  tin;  Kansas  .SIP 
two  new  rules  for  the  Kansas  ])orfion  of 
the  Kansas  City  Ozone  Maintenance 
Area:  Kansas  Admini.strative  Regulation 
(K.A.R.)  28-19-712  and  K.A.R.  28-19- 
718.  These  rules  became  effective  in 
Kansas  on  June  2.'i.  2010.  The  idle 
reduction  rule  at  K.A.R.  28-19-712 
limits  the  amount  of  time  a  heavy  duty 
diesel  vehicle  in  John.son  and 


Wyandotte  Counti(!s  in  Kansas  will  he 
])ermitted  to  idh;  while  parked  or  wlnle 
waiting  to  load  or  iiidoad.  It  akso  places 
responsibilities  on  frtnglit  load  or 
unload  locations  to  limit  the  idling  of 
heavv  duty  diesel  v(!hicl(!s  or 
commercial  vadncles  while  at  their 
location. 

Per  K.A.R.  28-1 9-71 2a,  this  rule 
applies  to  owners  or  o])erators  of 
comuuu'cial,  ])uhlic  or  institutional 
heavy  duty  (liesid  vehicles  (tho.sc;  having 
a  gross  vehicle  winght  rating  (CVVVR)  of 
greater  than  14,001  pounds)  that  are 
designed  primarily  to  transport  persons 
or  property  on  ])uhlic  .streets  and 
highways. 

K.A.R.  28-19-7121)  sets  a  time  limit  of 
five  minutes  idling  time  (i.e.,  when  a 
vehicle's  engine  is  operating  hut  not  in 
gear)  in  any  sixty  minute  period,  with 
some  exceptions  noted  in  K.A.R.  28-19- 
712c  and  28-19-712(1,  as  descril)ed 
below.  In  addition,  the  regulations 
restrict  idling  of  heavy-didy  diesel 
veliicles  that  are  also  commercial 
vehicles  to  thirty  minutes  in  any  sixty 
minute  period  at  load  or  unload 
locations.  K.A.R.  28— 19-71 2c. 

The  regulation  specifies  exemi)tions 
to  the  idling  Hunt  for  certain  vehicle 
types  and  situations.  These  exemptions 
are  listed  in  K.A.R.  28-19-712(1  and 
include:  road  traffic  conditions; 
o|)erating  (xpdpment  lor  .safety  or 
emergenev  u.ses;  police,  fire,  amhulauce, 
])uhlic  safety  and  other  law  enforcement 
vehicles;  service  and  re|)air  needs;  state 
or  Federal  (upupment  inspections; 
mechanical  work;  armored  vehicles;  bus 
idling  for  pas.senger  comfort  (no  greater 
than  fifteen  minutes  in  any  sixty  minute 
period);  vehicles  idling  for  pur])()ses  of 
using  sleeper  berth  compartments; 
mechanical  difficulties;  agricultural 
operations  in  which  the  vehicle  is  only 
incidentally  operated  or  moved  upon 
public  roads;  and  vehicles  using 
auxiliary  e(pdj)ment  i)owere(l  by  the 
engine. 

fCansas  intends  to  use  financial 
incentives,  compliance  a.ssistance  and 
public  education  as  the  primary  tools  to 
im])lemeut  the  heavy-duty  diesel  idling 
rule.  It  intends  to  reprioritize  its  exi.sting 
contractual  agreements  with  the  locally 
affected  governmental  agencies  to 
emphasize  the  need  for  pid)li(:  outreach, 
education  and  compliance  assi.stance  to 
facilitate  this  implementation. 
Furthermore,  in  a|)propriate  ca.ses, 
Kan.sas  has  statutory  authority  under 
K..S.A.  ().')-8018  to  .seek  penalties.  Based 
on  this,  ERA  has  determined  that  this 
rule  meets  the  ai)pli(:ahle  criteria  for 
enforceahility  of  .SIR  nuiuirements. 

The  NOx  emi.ssious  reduction  ride  at 
K.A.R.  28-17-718  will  apply  to  owners 
and  operators  of  stationary  sources 


located  in  Johnson  and  Wyandotte 
counties  that  emit  NOx  hi  an  amount 
eipial  to  or  greater  than  1. ()()()  tons  ])er 
year  for  the  entire  facility,  ha.sed  on  the 
average  of  total  emissions  for  the  200,'), 
2000  and  2007  calendar  years  (the  three- 
year  jierioil  in  which  the  violation  of  the 
ozone  standard  was  recorded).  No 
owner  or  o|)erat()r  of  an  emission  unit 
subject  to  the  rules  may  allow  or  permit 
NOx  to  he  emitted  iu  excess  of  sjiecified 
emission  limits.  The  Kansas  regulations 
further  reipiire  owners  and  o|)erat()rs  to 
install,  operate,  and  maintain  such 
equipment  as  necessary  to  achieve  the 
emission  limits  and  to  demonstrate 
couqiliance  using  a  certified  continuous 
emission  monitoring  .system  ((^EM.S). 

Three  facilities  are  affected  by  this 
rule.  Two  of  these  are  the  Kan.sas  (]ity 
Board  of  Ruhlic  Utilities  (BRU)  power 
generating  facilities  located  in 
Wyandotte  County — the  Nearman  Creek 
Rower  .Station  and  the  Qiundaro  Rower 
.Station.  The  other  affected  facility  is 
AC(]  Flat  Class  North  America  located 
in  southern  Johnson  County. 

III.  Why  is  EPA  approving  Kansas’s  SIP 
revision? 

The.se  rides  will  result  in  reduced 
emissions  of  jiollutaiits  that  coiitrihute 
to  ozone  and  fine  jiarticulate  matter 
concentrations.  The  pollutants  reduced 
by  these  regulations  are  volatile  organic 
compounds,  nitrogen  oxides,  carbon 
monoxide,  and  fine  ])articulate  matter, 
although  the  amouut  of  reductions  is 
not  (piantified.  The  approval  of  this  rule 
will  strengtiien  the  Kansas  .SIR  and 
assist  the  state  in  meeting  and 
maintaiinng  compliance  with  air  quality 
standards,  including  the  standard  for 
ground  level  ozone. 

Kan.sas’s  idling  rule  is  generally 
consistent  with  EI’A’s  "Model  .State 
Idling  l.aw”  (ERA420-.S-0()-()()l.  April 
2()()()).  This  model  rule  was  developed 
with  inj)ut  from  the  states  and  indu.strv 
to  address  idling  issues  in  a  consistent 
and  understandable  manner  from  state 
to  .state,  to  aid  in  compliance. 

IV.  Have  the  reipiireinents  for  approval 
of  a  SIP  revision  been  met? 

The  state  submittal  has  met  the  public 
notice  re(|uirements  for  .SIR  submissions 
in  accordance  with  40  Cl'R  .'ll.  102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  Cl'R  part  .'ll. 
appendix  V.  In  addition,  the  revision 
meets  the  substantive  .SIR  reipdrements 
of  the  CAA.  including  .section  110  and 
im])lemeuting  regulations. 

V.  Whal  action  is  EPA  taking? 

ERA  is  taking  final  action  to  approve 
the  reque.st  to  amend  the  Kan.sas  .SIR  to 
include  Kan.sas  rules  K.A.R.  28-19-712 
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(Idle  Reduction  of  Heavy  Dutv  Diesel 
Vehicles)  and  K.A.R.  28-10-^3 
(Reduction  ol  Nitrogen  Oxides  (NO,\) 
Fmissions  lor  the  Kansas  portion  oi  the 
Kansas  (iitv  Ozone  Maintenance  Area). 

These  rides  were  adopted  hv  Kansas 
in  res|)onse  to  a  violation  ol  the  8-hour 
ozone  standard  in  Kansas  Oity.  haseil  on 
200,1  through  2007  monitoring  data, 
under  the  statutorv  authoritv  granted  hv 
Kansas  .Statutes  Annotated  (K..S.A.)  (kl- 
3001  through  05-3028.  The  regulations 
were  ellective  in  Kan.sas  on  )une  25. 
2010. 

We  are  processing  this  action  as  a 
direct  final  action  hecau.se  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticijiate  anv 
adverse  comments.  Please  note  that  if 
Id’A  receives  adverse  comments  on  jiart 
of  this  rule  and  if  that  ])art  can  he 
.severed  from  the  remainder  of  the  rule. 
RPA  may  adojit  as  final  tho.se  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

VI.  Slaliitory  and  Executive  Oriler 
Reviews 

Under  the  CAA.  the  Admini.strator  is 
reijuired  to  apinove  a  .SIP  suhmi.ssion 
that  complies  with  the  provisions  of  the 
Act  and  apjilicahle  lualeral  regulations. 
42  U.S.C.  7410(k):  40  CFR  52.()2(a). 
rims,  in  reviewing  .SIP  submissions, 
Id’A's  role  is  to  ap|)rove  state  choices, 
jiroviihid  that  they  meet  the  criteria  of 
the  (iAA.  Accordingly,  this  action 
merely  a|)|)roves  state  law  as  meeting 
Federal  reipiirements  and  does  not 
impose  additional  reipiirements  beyond 
tho.se  impo.sed  hv  state  law.  f’or  that 
rea.son,  this  action: 

•  Is  not  a  "significant  regulatory 
action”  subject  to  review  by  the  (Iffice 
of  Management  and  Budget  under 
Exei:utive  Order  128(i8  (58  FR  51735. 
October  4.  1983): 

•  Does  not  impo.se  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
II.S.C;.  3501  e/  scq.]: 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
I  I..S.O.  (>01  t;i  s<uj.)\ 

•  Does  not  contain  anv  unfunded 
mandate  or  significantly  or  uniipiely 
affect  small  governments,  as  described 


in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pul).  L.  104-4): 

•  Does  not  have  Federalism 
imi)lications  as  specified  in  Executive 
Order  13132  (04  FR  43255,  August  10, 
19t)‘)): 

•  Is  not  an  economicallv  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  April  23,  1997): 

•  Is  not  a  significant  regulatory  action 
subject  to  fixecutive  Order  13211  (00  FR 
28355,  May  22.  2001): 

•  Is  not  subject  to  reipiirements  of 
.Section  12(d)  of  the  National 
Technology  'I’ransfer  and  Advancement 
Ac.t  of  1995  (15  U..S.(i.  272  note)  because 
ajiplication  of  those  reipiirements  would 
be  inconsistent  with  the  (dean  Air  Act: 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authoritv  to  address,  as 
a])])roi)riate.  di.s|)ro])ort innate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7029.  Feliruarv  10,  1994). 

In  addition,  this  rule  does  not  have 
tribal  im])lications  as  specified  by 
Executive  Order  13175  (05  FR  07249. 
November  9,  2()(H)).  because  the  SIP  is 
not  approved  to  ajiply  in  Indian  country 
loc.ated  in  the  state,  and  I'iPA  notes  that 
it  will  not  imjiose  substantial  direct 
costs  on  tribal  goveriimenis  or  preempt 
tribal  law. 

The  (Congressional  Review  Act,  5 
l!..S.(’,.  801  (it  s(i(].,  as  added  hv  the  .Small 
Busine.ss  Regulatory  Enforcement 
Fairness  Act  of  1990,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
cojiy  of  the  rule,  to  eac.h  House  of  the 
(Congress  and  to  the  (Com])troller  (Ceneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U..S.  .Senate, 
the  U..S.  House  of  Re])resentative.s,  and 
the  (Comptroller  (jenera!  of  the  United 
.States  ])rior  to  ])uhlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  (>()  days  after  it 
is  published  iu  the  ITuleral  Register, 
'rhis  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.fC.  804(2). 

Under  section  3()7(1))(1)  of  the  (CAA, 
petitions  for  judicial  review  of  this 
action  iiui.st  be  filed  in  the  United  States 
(Court  of  Appeals  for  the  a|)|)ropriate 


circuit  by  April  22.  2013.  Filing  a 
])etition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purpo.ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postj)one  the  effectiveness  of 
such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
res])onse  to  the  parallel  notice  of 
proposed  rulemaking  for  this  action 
published  in  the  pro])o.sed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  .so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
propo.sed  rulemaking.  'Phis  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (.See  .section 
3()7(1))(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  ])rotection.  Air 
jiollution  c.ontrol.  ('.arbon  monoxide, 
Incoi’iioration  by  reference. 
Intergovernmental  relations.  Motor 
carriers.  Motor  vehicles.  Motor  vehicle 
pollution.  Nitrogen  oxides.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 
Transportation.  Volatile  organic 
compounds. 

llaliul:  l'’iil)mary  0,  201  a. 

Karl  Brooks. 

It(i<ii(>ii(il  Admiiiislnilor.  /?cg/o/i  7. 

40  (3’’R  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  ])art  52 
continues  to  read  as  follows: 

Authority:  42  l)..S.(k  7401  at.  sa(]. 

Subpart  R — Kansas 

■  2.  In  §  52.870  the  table  in  paragrajih 
(c)  is  amended  hv  adding  new  entries  in 
al])ha-numeric  order  for  K.A.R.  28-19- 
712  and  28-19-713  under  a  new 
subheading  entitled  “Nitrogen  Oxide 
Emissions”  to  read  as  follows: 

§52.870  Identification  of  plan. 

***** 

(c)  *  *  * 


EPA-Approved  Kansas  Regulations 


Kansas  citation 


Title 


State  effective 
date 


EPA  approval  date 


Explanation 


Kansas  Department  of  Health  and  Environment 
Ambient  Air  Quality  Standards  and  Air  Pollution  Control 
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EPA-Approved  Kansas  Regulations— Continued 


Kansas  citation 


Title 


Slate  effective 
date 


EPA  approval  date 


Explanation 


K.A.R.  28-19-712 


K.A.R. 28-19-712a 


K.A.R. 28-19-712b 


K.A.R.  28-1 9-7 12c 


K.A.R.  28-19-712d 


K.A.R.  28-19-713 


K.A.R.  28-19-713a 


K.A.R.  28-19-713b 

K.A.R.  28-1 9-7 13c 

K.A.R.  28-19-713d 


Nitrogen  Oxide  Emissions 


Definitions 


Applicability 


General  requirement  for  heavy- 
duty  diesel  vehicles. 

General  requirement  for  load  and 
unload  locations. 

Exemptions  . 


Applicability 


Emission  limitation  requirements  ... 


Alternate  emissions  limit 


Control  measures  and  equipment 


Compliance  demonstration,  moni¬ 
toring,  and  reporting  require¬ 
ments. 


06/25/10 

06/25/10 

06/25/10 

06/25/10 

06/25/10 

06/25/10 

06/25/10 

06/25/1 0 

06/25/10 

06/25/1 0 


02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-1 3  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-1 3  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [/nsert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-13  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins], 

02-20-1 3  [insert  Federal  Register 
page  number  where  the  docu¬ 
ment  begins]. 


|FK  Doc.  2()i:r-();t74<l  Fil(!(l  2-l!l-i;i;  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0762;  FRL-9782-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Knox  County  Supplement  Motor 
Vehicle  Emissions  Budget  Update 

AGENCY:  EnvironiiKMital  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule!. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  a])j)rove  a  revision  to  the 
Tennessee  State  Implementation  Plan 
(SIP),  sul)mitted  to  EPA  on  December 
18,  2012,  by  the  State  of  Tenne.s.see, 
tbrougb  the  Tennessee  Department  of 
luivironment  and  Conservation  (TDEC). 


Tennessee’s  December  18,  2012,  SIP 
revision  includes  changes  to  the 
maintenance  ])lan  for  the  Knox  County 
1-bour  ozone  area  submitted  on  August 
20,  1902,  and  approved  by  EPA  on 
Se])tember  27,  1008,  and  a  subsecpient 
SIP  revision  aj)]noved  by  EPA  on 
August  5,  1007.  The  Knox  County  1- 
bour  ozone  area  was  compri.sed  of  Knox 
County  in  its  entirety.  The  Dec;eml)er  18, 
2012  SIP  revision  pro])oses  to  increase 
the  safety  margin  allocated  to  motor 
vehicle  emissions  budgets  (MVEB)  for 
nitrogen  oxides  (NC)x)  and  volatile 
organic  compounds  (VOC)  for  Knox 
County  to  account  for  changes  in  the 
emi.ssions  model  and  vehicle  mil(!s 
traveled  (VMT)  projection  model.  EPA 
is  a])proving  this  SIP  revision  becau.se 
the  State  has  demonstrated  that  it  is 
consistent  with  the  (ilean  Air  Act  ((iAA 
or  Act). 

DATES:  This  rule  is  effective  on  April  22. 
2018  without  further  notice,  unless  EPA 
receives  relevant  adver.se  comment  by 
March  22.  2018.  If  EPA  receives  such 


comment.  EPA  will  ])ublisb  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  i)ublic  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR— 2012— 0702  bv  one  of  the  following 
methods: 

1.  ww'w'.reguldtions.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  n-4-HDS@ei)a.gov. 

8.  Fax:  (404)  502-0010.' 

4.  Mail:  EPA-R04-OAR-201 2-0702. 
Regulatory  Development  Section.  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  IJ.S. 
Environmental  Protection  Agency. 
Region  4.  01  I'Orsvtb  Street  S\V., 

Atlanta,  (leorgia  80808-8000. 

5.  Hand  Delivery  or  (Courier:  Evnorae 
Benjamin.  Chief.  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency, 
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R(!gion  4,  (VI  I'orsyth  Street  SW.. 

Atlanta.  Georgia  3()3()3-8(H)().  Such 
deliveries  are  only  accejjted  during  the 
Regional  OHiee's  normal  hours  ol 
operation.  The  R(;gional  Office's  official 
hours  of  husiness  an;  Mondav  through 
Friday.  8;3()  to  4:30,  excluding  federal 
holidays. 

Instructions:  Direct  vour  conunents  to 
Docket  ID  No.  FFA-R04-OAR-2()1 3- 
()7(i2.  FPA's  ]K)licy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  may  he 
made  available  online  at 
\v\\  \\'.rc;4nl(itions.^ov.  including  any 
jMM'sonal  information  ])rovid(!d.  unless 
the  comment  includes  information 
claimed  to  he  Gonfidential  Business 
Information  (GBl)  or  other  information 
who.se  disclosure  is  restricted  hv  statute. 
Do  not  submit  through 
www’.rcgnlotions.gov  or  email, 
information  that  you  consiiler  to  he  (]B1 
or  otherwise  protected.  The 
ww’w’.rcgnlations.gov  \\h:b  site  is  an 
"anonymous  access"  system,  which 
means  FRA  will  not  know  vour  identitv 
or  contact  information  unless  von 
provide  it  in  tlu;  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  FRA  without  going  through 
www.rcgnldtions.gov,  vour  email 
address  will  he  automatically  captured 
and  included  as  j)art  of  tin;  comment 
that  is  placed  in  the  public  docket  and 
mad(!  available  on  the  Internet.  If  von 
submit  an  electronic  comment.  FRA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  hodv  of  vour  comment  and  with  anv 
disk  or  GD-ROM  you  submit.  If  FRA 
cannot  read  your  comment  due  to 
technical  difficult i(!.s  and  cannot  contact 
you  for  clarification.  FRA  may  not  he 
able  to  consider  your  comment. 
Flectronic  files  should  avoid  the  use  of 
spcjcial  characters,  any  form  of 
encryption,  and  he  free  of  anv  defects  or 
viruses.  For  additional  information 
about  FRA’s  public  docket  visit  the  FRA 
Dock(!t  G(!nter  homepage;  at  http:// 
www'.ciHi.gov/cpohoinc/dockcts.htm. 

Docket:  AW  documents  in  the 
electronic  docket  are  listed  in  the 
ivww.rcgnlations.gov  index.  Although 
li.st(;d  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  GBl  or  otlu'r 
information  who.se  disclosure  is 
n;.strict(;d  hv  statute.  Ge'itain  oth(;r 
material.  .siu;h  as  cojn'i  ighted  material, 
is  not  placed  on  the  Intern(;t  and  will  he 
publicly  available;  eenly  in  harel  e:e)pv 
feerm.  Ruhlie.ly  eivailahle;  ele)e:ke;t 
materials  are  aviiilahle;  either 
e;le;e:tre)nie:allv  in  w’ww.rcgnlotions.gov  e)r 
in  harel  e;opy  at  the;  Re;gulatejrv 
De;ve;le)pme;nt  Se;e;tie)n.  Air  Rlanning 
Brane:h.  Air.  Re;stie;iele;s  anel  Te)xie:s 
Manageme;nt  Divisiem.  IJ.S. 


Fnvire)nme;ntal  Rre)te;e;tie)n  Age;ne:y. 

Re;gie)n  4.  (il  Feersyth  Stre;e;t  SW.. 

Atlanta.  Ge;e)rgia  3()3()3-8‘)()().  FRA 
re;eiue;.st.s  that  if  at  all  pe)s.sil)le;,  ye)u 
e:e)ntae:t  the;  pe;rse)n  lisle;el  in  the'  FOR 
FURTHER  INFORMATION  CONTACT  .se;e:tie)n  te; 
.se:he;elule;  ye)ur  in.spe;e:tie)n.  The;  Re;gie)nal 
()ffie:e;’s  e)ffie'.ial  he)urs  e)f  husine;.ss  are; 
Me)neliiy  threengh  Frielay.  8:30  te;  4:30. 
exclueling  fe;ele;ral  he)lielays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  She;e:kle;r,  Air  Quality  anel 
Transpeertatieni  Meeeleling  .Se;e:tie)n.  Air 
Rlanning  Brane;h,  Air,  Re;stie:iele;.s  anel 
Te)xie;s  Management  Divi.sie)n,  U.S. 
Fnvironmental  Rrotee-.tiem  Age;ne:y, 
Re;gie)n  4,  01  Feersyth  Slre;e;t  SVY., 

Atlanta.  Ge;e)rgia  3()3()3-800().  Kellv 
Slu;e:kle;r  may  he;  reae:hed  by  j)he)ne;  at 
(404)  .')02-0222  e)r  by  ele;e:tre)nie;  mail 
aelelress  shcckIcr.kcIlv@ci)(i.go\'. 
SUPPLEMENTARY  INFORMATION: 

Table  of  (]onlents 

I.  Biuikgnnmd 

II.  Fl’A's  Analysis  of  T(;nne!sse;(;'s  .SIR 

Re;visi()n 

III.  Final  Acliejii 

IV.  .Statniorv  iind  Fxe;(:nlivt!  ()iele;r  R(;vie;\vs 

1.  Background 

The  Kne)x  Ge)unty.  Te;nne;.s.se;e;,  l-heenr 
eezenie  attainme;nt  anel  mainte;nane:e;  area 
is  e;e)m])ri.se;el  e)f  e)nlv  Kne)x  (ieeunlv  in  its 
e;ntire;ty  in  Te;nne;.sse;e;  (here;afte;r  re;fe;rre;el 
te)  as  the;  "Kne)x  (ie)nntv”  e)r  “Area”). 
Kne)x  (ieeunty  was  eeriginally  ele;signate;el 
as  marginal  ne)nattainme;nt  feer  the;  1- 
he)ur  e)ze)ne;  natiennil  aml)ie;nt  ;iir  epialitv 
stanelarels  (NAAQ.S)  eni  Ne)veanl)e;r  0. 

1001  (.SO  FR  .S0004).'  Kne)x  Ge)unty  was 
re;ele;.signate;el  as  attainme'iit  fe)r  the;  1- 
he)ur  eezenie  NAAQ.S  eni  .Se;])te;mher  27. 
1003  (.S8  FR  .S0271).  In  this  appre)val. 
was  a  lO-year  air  epiality  mainte;nane:e; 
plan  e:ove;ring  the  ye;ar.s  1004-2004.  A 
suhse;ejue;nt  re;vi.sie)n  te)  the  Kneex  Geennty 
Are;a  mainte;nane:e;  plan  was  a])pre)ve;el 
by  FRA  e)n  August  .S,  1007,  that 
e;stahli.she;el  MVFB  fe)r  transpe)rtatie)n 
e;e)nfe)rmity  ])ur])e).se;s.  That  ])lan  sati.sfieel 
the;  GAA  re;e]iure;me;nt  feu'  a  10-ye;ar 
upelate;  e)f  the;  Kne)x  Ge)unty  l-he)ur 
e)ze)ne;  mainte;nane:e;  ])lan. 

On  ()e;te)be;r  12,  2012,  TDFG  snhmitteel 
a  elraft  .SIR  re;vi.sie)n  whie:h  ine:lnele;el 
e:hange;.s  te;  the;  e;mis.sie)n.s  inventen  v  feer 


'  .Sijl)sai|ii(;nl  Id  (l(!signalin^  Knox  Coiiiilx 
nonatliiiiiiniMit  lor  IIk'  I  -Iidui-  d/.dik!  NAAQ.S.  ORA 
lias  sincD  (li;si”nal(!(l  Knox  Coiinlv  as  part  of  llui 
laif^Dr  Knoxville!  nonaltainin(!nl  aroa  lor  tlu!  1!)()7  H- 
lionro/.oiK!  N.XAQ.S  (.sr.vf  (if)  I'K  2:i)e.'>7.  April  III). 
2004)  and  I  ho  2eH)tl  ft-lionr  o/.ono  N/\,\Q.S  (.sec  77 
l-K  iUlUiO.  Mav  21.  2012).  This  proposerd  action 
rolalos  primarily  to  Iho  MVlil!  oslahlishod  lor  Knox 
(ioniilv  lor  lh(!  1-honr  o/.ono  NAAQ.S.  and  doos  not 
r(!lalo  to  llu!  .MVliH  ajiprovod  lor  i;);)7  8-honro/oni! 
N.XAQ.S  lor  Iho  Knoxvillo  Ar(!a.  nor  doos  il  rolalo 
to  any  |i(!ndino  MVKIl  that  mav  h(!  (:ont(!mplalod  lor 
Iho  Knoxvillo  Ania  lor  Iho  2()0!l  H-honr  o/.ono 
NAAQ.S. 


both  em-roael  and  off-roael  mobile 
senirce;s  using  the;  latest  FRA-a])])re)ve;el 
meihile;  emissiems  anel  N()NR()AD 
meielels.  New  eanissiems  elata  feir  heith  the; 
new  base  year  (attainment  ve;ar)  anel  the; 
pre)je;e:te;d  years  (2004  anel  2014)  were; 
e;ale:ulate;el.  The;  ])lan  ujielated  the;  2004 
MVl'iB  anel  pre)viele;el  feir  a  ne;w  MVl'iB 
lor  the  ve;ar  2014. 

On  Dee;e;niher  18.  2012.  (77  FR  74820). 
I'iRA  pre)])e)se;el  te)  a|)pre)ve;  threnigh 
])ar;ille;l  pre)e:e.s.sing  Te;nne;sse;e;'.s  ()e:tohe;r 
12.  2012.  elraft  .SIR  re;visie)n  with 
e:hange;.s  te)  the;  mainte;nane:e;  plan  feir  the; 
Kneix  Geninty  1-henir  eizone  are;a.  FRA 
eliel  not  receive;  any  e:e)mme;nt.s,  aelverse 
or  eitherwise,  feir  the;  De;e;e;mhe;r  18.  2012, 
pre)|)e)se;el  rulemaking.  The;  MVFB  feir  the 
Kimx  Geinnty  1-honr  eizone  area  that 
we;re  publisheel  in  FRA's  pro])e).seel 
rulemaking  ein  De;e:e;nihe;r  18,  2012,  were; 
neit  the  same  as  the  MVFB  pre)viele;el  in 
Te;nne;.sse;e;'.s  Dee:e;ml)e;r  13.  2012,  final 
.SIR  re;vi.sion  relateel  to  the  Knox  Gounty 
l-henir  eizone;  area.  Ge)nse;eiue;ntly,  FRA  is 
neit  finalizing  its  De;e:e;mhe;r  13.  2012, 
|)rei]ie).sal  but  is  in.ste;ael  re;])lae:ing  that 
]ireiposal  with  teieliiy’s  elire;e;t  fimil 
rulemaking  anel  ae;e:e)m])anving 
jireipeiseel  ridemaking.  liRA  is  a])])re)ving 
the;  .Slate;’.s  imple;me;ntaliein  plan  re;vi.sie)n 
as  <1  elire;e:t  final  ae’.tiein  with  a  parallel 
preijieisal  he;e:anse;  the;  Age;ne;y  vie;ws  this 
as  a  neinefontreiversial  snbmillal  anel 
antie;ipale;s  no  aelverse  eieiminents.  A 
ele;taile;ei  rationale;  feir  the;  approval  is 
elise:u.sse;el  heleiw. 

II.  FRA’s  Analysis  eif  Te;nnesse;e’s  SIR 
Ri;vision 

As  elise:u.s.se;el  above,  ein  De;e:e;ml)e;r  13, 
2012,  the  .State;  eif  Tennessee,  threnigh 
TDFG,  suhmitleel  a  SIR  revisiein  to  revise 
the  MVFB  feir  the;  Knox  (Aiunty  l-heiur 
eizone;  maintenance;  jilan  to  ine:re;a.se  the 
safety  margin  as  a  re;sult  eif  new 
emissiems  moelel,  VMT  preijeeftiein 
moelels.  anel  other  emissiein  model  in]mt 
elata.  The  MVFB  (exp'res.seel  in  tons  per 
elay  (t])d))  that  are;  being  u])elate;el 
through  teielay’s  ae:tion  were;  eiriginally 
aj)))re)ve;el  hv  FRA  on  Se;pte;mhe;r  27, 
1093.  nj)elate;el  on  August  .'i,  1907.  anel 
Fe;hruary  4,  2004,  anel  are;  ontlineel  in 
the  table;  he;le)w. 


Table  1— Original  MVEB  for  Knox 
County 


2004 

2014 

NOx  . 

33.89  tpd 
29.24  tpd 

22.49  tpd 
22.12  tpd 

yoc . 

TDF(i  is  e;nrre;nllv  alleieiating  peirtieins 
eif  the;  available  safety  margin  ^  tei  the 


-A  sniolv  niiirgin  is  llio  dilldninco  ln!l\v(!i!n  llm 
iilliiinnu!nt  li!V(!l  of  omissions  from  nil  soiirci! 

e:i>nliniu!(l 
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MVEB  to  aeeount  for  new  emissions 
models,  VMT  ])rojec:tions  models,  as 
well  as  changes  to  future  vehicle  mix 
assumptions,  that  influence  the 
emission  estimations.  'rilEfi  has  now 
d(u:ided  to  allocate  a  majority  of  the 
.safety  margin  availahh;  to  the  MVEB. 
.S])ecifically.  7.07  tpd  of  the  available 
VOCi  safety  margin  (l.'j.t)4)  is  alloc:ated 


to  the  2004  MVEB.  and  11.01  t])d  for  the 
available  2014  MVEB  (23.22). 
Additionally,  2.70  t])d  of  the  available 
NOx  .safety  margin  are  allocated  to  the 
2004  MVEB  and  18.43  t])d  for  the  2014 
M\diB.  The  remaining  safety  margin  for 
VCKi  for  2004  is  7.07  t])d  and  for  2014 
is  11. til  t|)d.  As  a  result,  tluire  will  lx; 


no  .safety  margin  remaining  for  NOx  for 
2004  and  2014. 

The  following  tables  provide  the 
adjusted  VOO  and  NOx  emissions  data, 
for  the  2004  base  attainment  year 
inventories,  as  well  as  the  proj(;c.ted 
VOO  and  NOx  (nnissions  inventory 
2014. 


Table  2 — Knox  County  Total  Volatile  Organic  Compounds  Emissions 


Available 

Year  Area  Non-road  Biogenic  Mobile  Point  Total  safety 

margin 


1990  .  28.82  9.81  32.43  40.84  8.06  119.96  . 

1993  .  29.25  9.96  32.43  32.35  8.64  112.63  . 

2004  .  30.90  10.52  32.43  21.27  8.90  104.02  15.94 

2010  .  31.84  10.84  32.43  13.93  9.76  98.80  . 

2014  .  32.48  11.06  32.43  10.51  10.26  96.74  23.22 


Table  3— Knox  County  Total  Nitrogen  Oxides  Emissions 


Year 

Area 

Non-road 

Biogenic 

Mobile 

Point 

Total 

Safety 

margin 

1990  . 

3.66 

9.77 

0 

37.62 

8  96 

60  01 

1993  . 

3.72 

9  92 

0 

34.85 

9.54 

58  03 

2004  . 

3.92 

10.48 

0 

31.10 

11.73 

57.23 

2.79 

2010  . 

4.04 

10.79 

0 

19.99 

12.53 

47  35 

2014  . 

4.13 

11.01 

0 

13.27 

13.17 

41.58 

18.43 

Table  4— Knox  County  NOx  MVEB 

(tpdl 


NOx  Emissions 


Base  Emissions  . 

31.10 

13.27 

Safety  Margin  Alio- 

cated  to  MVEB  . 

2.79 

18.43 

NOx  Conformity 

MVEB  . 

33.89 

31.71 

Table  5— Knox  County  VOC  MVEB 

[tpd] 


VOC  Emissions 


Base  Emissions  . 

21.27 

10.51 

Safety  Margin  Alio- 

cated  to  MVEB  . 

7.97 

11.61 

VOC  Conformity 

MVEB  . 

29.24 

22.12 

Taking  into  consideration  the  j)orfion 
of  the  safety  margin  applied  to  the 
MVEB,  the  resulting  difference  between 
the  attainnumt  level  of  emissions  from 
all  sources  and  the  projected  hivel  of 
emissions  from  all  sources  in  the 
maintenance  area,  the  arixi  .still  attains 


the  NAAQS  and  meets  tin;  maintenancr' 
nuinirenumts.  The  new  .safety  margins, 
are  listed  below  in  Table  (i. 


I  ABLE  6— New  Safety  Margins  for 
THE  Knox  County 


Year 

VOC  tpd 

NOx  tpd 

2004  . 

7.97 

0 

2014  . 

11.61 

0 

As  .shown  in  Tables  2  and  3  above. 
VOC  and  NOx  total  emissions  in  Knox 
County  an;  i)rojecfed  to  steadily 
decrea.se  from  2004  to  the  maintenance 
year  of  2014.  This  VO(]  and  NOx 
emi.ssion  decrease  demonstrates 
continued  attainment/mainteiumce  of 
the  1-hour  ozone  NAAQ.S  for  ten  years 
from  2004  (tlu!  year  the  Area  was 
effectively  designated  attainment  for  the 
1-hour  ozone  NAAQS)  as  re(]uired  hv 
the  CAA. 

'The  revised  MVEB  that  Tennessee 
submitted  h)r  the  Knox  (iounty  Area 
were  develoi)(Hl  with  projcictiul  mobile 
source;  emissions  derived  using  the 
MOBIEEO  motor  vehicle  emissions 
model.  'Phis  model  was  the;  most  current 
model  available  at  the;  time  Tenne.ssee; 
was  i)erforming  its  analysis.  Howev(;r, 
fiPA  has  now  issued  an  u])dat(;d  motor 


vehicle  (;mission.s  model  known  as 
Motor  V(;hicle  Emission  Simulator  or 
MOVIvS.  In  its  announcement  of  this 
model,  EPA  (;stal)lish(;d  a  two-ye;ar  grace 
p{;riod  for  continued  u.se  of  M()BIEE(i.2 
in  regional  emi.ssions  analy.ses  for 
transportation  plan  and  transportation 
improvem(;nt  ])rogram.s  (TIPs) 
conformity  eleterminations  (extending  to 
March  2,  2013).  '  after  which  states 
(other  than  California)  must  u.se  MOVES 
in  conformity  det(;rmination.s  for  TIPs. 
As  .stated  above,  MOBIEEO. 2  was  the 
applicable  mobile  source  emissions 
model  that  was  available  when  the 
original  .SIP  was  submitted. 

III.  Final  Action 

EPA  is  taking  direct  final  action  to 
ap])rove  Tennessee’s  December  13, 

2012,  .SIP  revision  to  allocate  a  portion 
of  the  available  safety  margin  to  tin; 
MVEB  for  tin;  Knox  County  1-hour 
ozone  maintenance  Area.  This  action, 
will  result  in  higher  NOx  and  VOfi 
MVI'iB  for  transportation  conformity 
l)ur|)oses  for  Knox  (iounty,  and  would 
still  he  consistent  with  attainm(;nt  for 
the  1-honr  ozone  NAAQ.S.  EPA  is 
j)ropo.sing  this  action  because  it  is 
consistent  with  the  (iAA  and  the 


calogoriii.s  (i.i-..  |u)int.  aroa,  .iiul  nu)l)il(!)  and  llu;  cdiildrinilv  |iuri)i).si!.s.  so  long  as  llu;  total  hndl  of 

IJi'ojoctiul  Uivol  ol  omissions  Iroin  all  sounat  omissions  from  all  sonroo  catogorios  romains  o(|nal 

catogorios.  Tlio  .Stato  may  diooso  to  allocato  .somo  |„  i,,ss  than  tlio  attaimmait  lovd  of  imiissions. 

of  tlio  saloty  margin  to  tlio  MVLI5.  for  trans|>ortation 


'  Ll’,\  proviouslv  oxtoiuhul  tho  graoo  poriod  to  ns(! 
MOVILS  for  r(!gional  mnissions  anaivsis  in 
oonformity  d(;torminations  to  M.n'cli  2.  21)12  (77  f'K 
11204). 
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transj)ortation  contdrmity  r(;(|uinaiK;nt.s 
at  40  C:i  K  part  03. 

On  March  12.  2008.  FPA  i.ssuod 
revised  ozone  NAAQS.  The  current 
action,  liowever,  is  l)eing  taken  to 
addre.ss  nK|uireiiients  under  the  l‘)07  8- 
hour  ozone  NAAQS.  Fl’A  is  piil)lisliing 
this  rule  without  j)rior  i)ropt).sal  l)ecaus(; 
the  Agency  views  this  as  a  non- 
controversial  aineudinent  and 
antici|)ates  no  adverse  t;oniinents. 
However,  in  the  projaKsed  rules  section 
ol  this  Federal  Register  ])uhlication. 

Id’A  is  puhlishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  .SIP  revision  should  an 
adverse  comment  he  tiled.  This  rule  will 
l)(i  effective  on  March  22.  2013  without 
further  notice  unless  the  Agency 
receives  adverse  comment  hy  March  22. 
2013.  If  EPA  receives  such  comments, 
then  EPA  will  ])uhli.sh  a  document 
withdrawing  the  final  rule  and 
informing  the  ])uhlic  that  the  rule  will 
not  take  effect.  All  |)uhlic  comments 
received  will  then  he  addressed  in  a 
suh-seepumt  final  rnle  based  on  the 
proj)osed  ruh;.  EPA  will  not  in.stitute  a 
second  comment  period  on  this  action. 
Any  |)arties  intere.sted  in  commenting 
mu.st  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  this  rule  will  he  effective  on 
April  22.  2013  and  no  furth(!r  action 
will  1m!  taken  on  the  j)ropo.s(!d  rule. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  ClAA.  tin;  Aiiministrator  is 
nupured  to  approve  a  .SIP  submission 
that  complies  with  the  j)rovisions  of  the 
Act  and  apj)lic:ahle  federal  regulations. 
42  U.S.C.  741 0(k);  40  CFR  .'j2.02(a). 
Thus,  in  reviewing  .SIP  submissions. 
EPA's  role  is  to  approve  .state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merelv  approves  state  law  as  meeting 
federal  retpurements  and  does  not 
im])os(!  additional  recpiinmients  beyond 
tho.se  impo.s(!d  hy  .State  law.  For  that 
rc'a.son.  this  action; 

•  Is  not  a  “significant  regulatorv 
action"  subject  to  review  hv  the  Office 
of  Manag(!nu;nt  and  Budget  under 
Executive  Order  128()0  (.'lO  FR  .'■il73.'5. 
Octolxsr  4.  1993); 

•  I)o(!.s  not  impose  an  information 
(;ollection  burden  under  the  provisions 
of  th(!  Paperwork  R(!du(;tion  Act  (44 

ll..S.('..  3.')()1  et  .sef/.); 


•  Is  c.ertified  as  not  having  a 
signifi(;ant  economic;  impa(;t  on  a 
substantial  numheu' of  small  entities 
under  the  Regulatorv  Flexibility  Act  (.'i 

I I..S.(].  (iOl  at  stu].): 

•  Does  not  contain  any  unfumhMl 
mandate  or  signific;antlv  or  unicpiely 
aff(M;t  small  governmemts.  as  de.scrihed 
in  the  Uidunded  Mandates  Kcdbrm  Act 
of  199.')  (Pul).  L.  104-4); 

•  Does  not  have  Federalism 
impli(;ation.s  as  .spe(;ified  in  Executive 
Order  13132  (04  FR  432.'').'').  Augu.st  10. 
1999); 

•  Is  not  an  economically  .signifi(;ant 
regulatorv  ai;tion  based  on  health  or 
safety  risks  .suhje(;t  to  Executive  Order 
1304.')  (02  FR  1988.'-).  April  23.  1997); 

•  Is  not  a  significant  regulatorv  action 
subject  to  Exe(;utive  Order  13211  (00  FR 
283.').'’),  May  22.  2001); 

•  Is  not  subject  to  reepurements  of 
.Section  12(d)  of  the  National 
Technology  'rransfer  and  Advancement 
Act  of  199.')  (!.')  U..S.C.  272  note)  because 
aj)plicatiou  of  those  recjuirements  would 
he  in(;onsistent  with  the  OAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  addre.ss.  as 
appro])riate.  di.si)roportiouate  human 
health  or  environmental  effects,  using 
prac.ti(;ahle  and  legally  |)ermissihle 
methods,  under  Executive  Order  12898 
(.')9  FR  7029.  Fehruarv  10.  1994). 

Ill  addition,  this  rule  does  not  have 
tribal  impfi(;ation.s  as  s])ecified  hy 
Executive  Order  1317.')  (0.')  FR  07249, 
November  9,  2()()()).  because  the  .SIP  is 
not  a})proved  to  ap])ly  in  Indian 
countrv.  and  EPA  notes  that  it  will  not 
impo.se  substantial  direct  costs  on  tribal 
governments  or  preemjit  tribal  law. 

The  (Congressional  Review  Act.  .') 

II..S.(C.  801  at  sfuj.,  as  added  hv  the  .Small 
Busine.ss  Regulatorv  Enfor(;ement 
Fairness  Act  of  1990,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  EPA  will  submit  a 
report  (;ontaining  this  a(;tion  and  other 
recpiired  information  to  the  U..S.  .Senate, 
the  U..S.  Hou.se  of  Repre.sentatives,  and 
the  Comptroller  (Ceneral  of  the  United 
.States  prior  to  pul)li(;ation  of  the  rule  iu 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  (it)  days  after  it 
is  jmhlished  in  the  Federal  Register. 


This  a(;tion  is  not  a  "major  rule”  as 
defined  hy  .')  U..S.C.  804(2). 

Under  .section  307(h)(1)  of  the  (CAA, 
petitions  for  judicial  review  of  this 
action  mu.st  he  filed  in  the  United  .States 
(Court  of  A])|)eal.s  for  the  appro])riate 
circuit  hy  April  22,  2013.  Filing  a 
petition  for  reconsideration  hy  the 
.Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
])urpo.ses  of  judicial  review  nor  does  it 
extend  the  time  within  whi(;h  a  jietition 
for  judicial  review  may  he  filed,  and 
shall  not  po.st])one  the  effectiveness  of 
such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  (;omment  in 
res])onse  to  the  parallel  notice  of 
jiroposed  rulemaking  for  this  action 
published  in  the  pro])o.sed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  dire(;t  final  rule,  so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
jH'opo.sed  rulemaking.  This  a(;tion  may 
not  he  challenged  later  in  pro(;eeding.s  to 
enforce  its  retpiirements.  .See  section 
.3()7(h)(2). 

List  of  Suhjec;ls  in  40  (CFR  Part  .'>2 

Environmental  ])rotection.  Air 
pollution  control.  Ozone. 
Intergovernmental  relations. 
Incorporation  hy  referen(;e.  Nitrogen 
dioxides,  Re])orting  and  recordkeeping 
re{purement.s,  and  Volatile  organic 
com])ounds. 

l)al(ul;  F(!l)niarv  7.  2013. 

A.  Stanley  Mi!il)iirj>, 

Acting  licgiandl  Adininislrntor.  itegion  4. 

40  (CFR  part  52  is  amended  as  follows; 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  .'52 
continues  to  reacl  as  follows; 

Authority:  42  l)..S.(C.  7401  e/  scq. 

Subpart  II — Tennessee 

■  2.  .Section  .')2.222()(e)  is  amended  hy 
adding  a  new  entry  at  the  end  of  the 
table  for  the  “MVEB  Ujxlate  for  the  1- 
hour  Ozone  Maintenance  Plan  for  Knox 
(County.  Tennessee"  to  read  as  follows; 

§52.2220  Identification  of  plan. 

***** 

(e)  *  *  * 
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EPA  Approved  Tennessee  Non-Regulatory  Provisions 

Name  of  non-regulatory  SIP 
provision 

Applicable  geographic  or 
nonattainment  area 

State  effective 
date 

EPA  approval  date 

Explanation 

MVEB  Update  for  the  1-hour  Ozone 
Maintenance  Plan  for  Knox 
County,  Tennessee. 

Knox  County,  TN  . 

12/13/2012 

02/20/13  . 

[Insert  citation  of  publication). 

* 

|FK  Doc.  I’iliid  2-10-12;  K;4r)  iinil 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R07-OAR-201 2-0758;  FRL-9781-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri;  Restriction  of  Emission  of 
Particulate  Matter  From  Industrial 
Processes 

agency:  Rnvironniental  Protection 
Agency  (EPA). 

ACTION;  Ilirecl  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  a])])rove  revisions  to  the 
Missouri  State  finj)leinentation  Plan 
(SIP)  snianitled  Marcli  17,  2011.  This 
revision  will  amend  the  rule  restricting 
emissions  of  particulate  matter  Iroin 
indu.strial  sources  hy  providing  an 
alternative  c:ompliance  method  Ibr  wet 
corn  milling  drying  operations.  The 
revisions  to  Missouri’s  rule  do  not  have 
an  adverse  affect  on  air  cpiality.  EPA's 
approval  of  this  SIP  revision  is  being 
done  in  accordance  with  the 
recpiirements  of  the  Clean  Air  Act 
(CAA). 

DATES:  This  direct  final  rule  will  he 
effective  Ajjril  22,  2018,  without  further 
notice,  unless  EPA  receives  adverse 
comment  hv  March  22,  2018.  If  EPA 
receives  adverse  c:omment,  we  will 
puhlish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  ])uhlic  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  l)v  Docket  If)  No.  EPA-R07- 
()AR-2012A)7.'5«,  by  one  of  the 
following  methods: 

1.  w'ww.ragiildtions.f’ov.  E’ollow  the 
on-line  instructions  for  snhmitting 
comments. 

2.  luiuiil:  hhe!S(ini(i.(tiuv@dp(i.;^()v. 

8.  Mail  or  Hand  Dolivdrv:  Amy 

Bhesania,  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  11201  Renner  Boulevard. 
Lenexa.  Kansas  00210. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R67-OAR-2012- 


0758.  EPA’s  policy  is  that  all  comments 
received  will  he  included  in  the  ])nhlic 
docket  without  change  and  mav  he 
made  available  online  at 
w'w’w.rcmdotions.gov.  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Busine.ss 
Information  (CBI)  or  other  information 
whose  disclosure  is  re.stricted  hv  statute. 
Do  not  suhmit  through 
www’.rc^idations.gov  or  email 
information  that  you  consider  to  he  CBI 
or  otherwise  ])rotected.  'I’he 
WWW’. regulations. gov  Web  site  is  an 
“anonymous  access”  .system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  vou 
provide  it  in  the  body  of  your  comment, 
if  yon  send  an  email  comment  directly 
to  EPA  without  going  through 
www.rcgidations.gow  your  email 
address  will  he  automatically  ca])tured 
and  included  as  ])art  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
suhmit  an  electronic  comment,  EPA 
recommends  that  vou  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  vour  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification.  EPA  may  not  he 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  he  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www. regulations. gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute, 
(iertain  other  material,  such  as 
copyrighted  material,  will  he  publicly 
available  only  in  hard  cojiv  form. 
Publicly  available  docket  materials  are 
available  either  electronically  in 
www.regulations.gov  or  in  hard  co])y  at 
the  Environmental  Protection  Agency. 
Air  Planning  and  Development  Branc:h. 
11201  Renner  Boulevard,  Lenexa, 

Kan.sas  00210.  The  Regional  Office’s 
official  hours  of  business  are  Monday 
through  Friday,  8:00  to  4:80  excluding 
Federal  holidays.  The  interested  ])er.sons 


wanting  to  examine  these  documents 
should  mak(!  an  apj)ointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Bhesania  at  (018)  551-7147,  or  hv 
email  at  bhesania. ainv@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
riiroughout  this  document  “we,”  "us,” 
or  “our”  refer  to  EPA. 

Outline 

I.  What  is  l)oing  addressed  in  tliis 
(lociiinent? 

II.  llavi!  the  r(H|uir(!in(!nls  for  approval  of  a 
.SIP  revision  lieen  nuit? 

III.  What  action  is  EPA  taking? 

I.  What  is  being  addressed  in  this 
document? 

EPA  is  ai)i)roving  revisions  to  the 
Missouri  .SIP  submitted  to  EPA  on 
March  17.  2011.  EPA  has  conducted  an 
analysis  of  the  .State’s  amendments  and 
has  concluded  that  these  revisions  do 
not  adversely  affect  the  stringency  of  the 
.SIP.  Missouri’s  revisions  include 
amendments  to  rule  10  (kSR  1  (Mi. 400 
Uestriction  of  Emission  of  Particniate 
Matter  from  Industrial  Processes,  which 
add  an  alternative  compliance  method 
allowing  an  out))ut  concentration  limit 
for  wet  corn  milling  drying  oj)eration.s. 
as  detailed  in  the  technical  su])port 
document  which  is  jiart  of  this  docket. 

II.  Have  the  requirements  for  approval 
of  a  SIP  revision  been  met? 

The  state  submittal  has  met  the  public 
notice  re(|uirements  for  .SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  ])art  51, 
a])pendix  V.  In  addition,  as  explained 
al)ove  and  in  more  detail  in  the 
technical  support  document  which  is 
])art  of  this  docket,  the  revision  meets 
the  substantive  .SIP  re(|uirements  of  the 
CAA.  including  section  110  and 
implementing  regulations. 

HI.  What  action  is  EPA  taking? 

EPA  is  approving  the  request  to 
amend  the  Mi.ssouri  .SIP  by  apj)roving 
the  State’s  recpiest  to  amend  10  CSR  10- 
0.400  Restriction  of  Emi.ssion  of 
Particulate  Matter  from  Industrial 
Processes.  EPA  has  determined  that 
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these  elianges  will  not  relax  the  .SIP  or 
adversely  iiiijjact  air  emissions. 

We  are  processing  this  action  as  a 
(liriict  final  action  hecause  the  revisions 
do  not  adverselv  iin|)act  air  emissions, 
and  we  do  not  anticipati;  any  advmse 
connmmts.  Plea.se  note  that  it  FPA 
receives  advtnse  comment  on  |)art  ot 
this  rule  and  ii  that  part  can  he;  .sevtned 
Irom  the  remainder  ol  tin;  ride.  FPA  may 
adopt  as  final  those  parts  of  the  ride  that 
are  not  the  subject  ol  an  adverse 
comment. 

Stdintorv  and  Hxdciitivd  Order  He\  i<n\’s 

Under  the  (]AA.  the  Admini.strator  is 
reijuired  to  approve  a  .SIP  suhmi.ssion 
that  complies  with  the  provisions  of  the 
Act  and  applicahle  Federal  regulations. 
42  II.S.C.  741 0(k);  40  CFR  52. 02(a). 
Thus,  in  reviewing  .SIP  suhinissions. 
FPA’s  role  is  to  aiiprove  state  choices, 
provided  that  thev  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  ap|)roves  state  law  as  meeting 
Federal  riKiuirements  and  tloes  not 
impose  additional  reipiirements  heyond 
tho.se  imposed  hv  state  law.  For  that 
reason,  this  action; 

•  Is  not  a  ‘‘significant  regnlatorv 
action"  snhject  to  review  hv  the  Office 
of  Management  and  budget  under 
Fxecutive  Order  12800  (.58  FR  .5178.5. 
October  4.  l‘)‘):i); 

•  does  not  im]K)sean  information 
collection  burden  under  the  provisions 
of  the  Paiierwork  Reduction  Act  (44 
U.S.C.  :i.5()l  et  seq.]: 

•  is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities 
under  the  Regulatory  Flexihilitv  Act  (5 
lI..S.(k  001  et  sec/.): 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  imiciuelv 
affect  small  governments,  as  de.scrihed 
in  the  Unfunded  Mandates  Reform  Act 
of  109.5  (Pnh.  L.  104-4): 

•  does  not  have  Federalism 
implications  as  specified  in  Fxecutive 
Order  131 82  (04  FR  4825.5.  August  10. 
1909); 


•  is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Fxecutive  Order 
18045  (02  FR  19885.  April  28.  1997); 

•  is  not  a  significant  regulatory  action 
snhject  to  Fxecutive  Order  18211  (Oti  FR 
28855.  May  22.  2001): 

•  is  not  subject  to  reiiiiirements  of 

.Section  12(d)  of  the  National 
'rechnology  Transfer  and  Advancement 
Act  of  1995  (15  272  note)  liecause 

ap|)lication  oftho.se  reipiirements  would 
he  inconsistent  with  the  OAA;  and 

•  does  not  provide  FPA  with  the 
discretionary  authority  to  address,  as 
appropriate.  di.s])roportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Fxecutive  Order  1285)8 
(59  FR  7025),  Fehruarv  10,  15)5)4). 

Ill  addition,  this  rule  does  not  have 
tribal  implications  as  sjiecified  by 
Fxecutive  Order  18175  (05  FR  07245). 
November  5).  2()()()),  hecau.se  the  SIP  is 
not  approved  to  ajiiily  in  Indian  country 
located  in  the  state,  and  FPA  notes  that 
it  will  not  impose  siihstantial  direct 
co.sts  on  tribal  governments  or  preempt 
tribal  law. 

The  Oongressional  Review  Act.  5 
II..S.(].  801  et  as  added  by  the  .Small 
business  Regulatory  Fnforcement 
Fairness  Act  of  15)5)0,  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agenev  iironuilgating  the  ride  must 
submit  a  rule  re|)ort,  which  includes  a 
co|)y  of  the  rule,  to  each  I  louse  of  the 
Uongress  and  to  the  Uomptroller  Oeneral 
of  the  United  States.  F.PA  will  submit  a 
re])ort  containing  this  action  and  other 
reijuired  information  to  the  U.,S.  .Senate, 
the  U..S.  House  of  Reiiresentatives.  and 
the  Uomptroller  Ueneral  of  the  United 
.States  prior  to  ])uhlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  00  days  after  it 
is  published  in  the  F’ederal  Register. 

This  action  is  not  a  ‘‘major  rule”  as 
defined  by  5  U..S.U.  804(2). 

Under  section  807(h)(1)  of  the  UAA, 
])etitions  for  judicial  review  of  this 
action  mu.st  he  filed  in  the  United  .States 
Uourt  of  A])])eal.s  for  the  approjiriate 

EPA-Approved  Missouri  Regulations 


circuit  by  A])ril  22,  2018.  Filing  a 
])etition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
jiurpo.ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  ])osti)one  the  effectiveness  of 
such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
respon.se  to  the  parallel  notice  of 
proposed  rulemaking  for  this  action 
published  in  the  jirojiosed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  jietition  for  judicial 
review  of  this  direct  final  rule,  so  that 
FPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
])ropo.sed  rulemaking.  This  action  may 
not  he  challenged  later  in  jiroceedings  to 
enforce  its  requirements.  (.See  section 
8()7(h)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

luivironmental  ])rotection.  Air 
pollution  control.  Incorporation  hv 
reference.  Particulate  matter.  Reporting 
and  recordkee|)ing  reiiuirements. 

llaled:  Feliniarv  ,5.  201 8. 

Karl  Hroiiks, 

/frg/o/ia/  Adminislnitor.  Ke^ion  7. 

Chapter  1,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authoritv  citation  for  |)art  52 
continues  to  read  as  follows: 

Authority:  42  ll..S.(;.  7401  <■/  aeq. 

Subpart  AA — Missouri 

■  2.  In  §  52.1 820  the  table  in  jiaragraph 
(c)  is  amended  by  revising  the  entry  for 
10-0.400  to  read  as  follows: 

§52.1320  Identification  of  plan. 

***** 

(c)  *  *  * 


Missouri  citation 


Title 


State  effec¬ 
tive  date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources 


Chapter  6 — Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  the  State  of 

Missouri 
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Missouri  citation 

Title 

State  effec¬ 
tive  date 

EPA  approval  date  Explanation 

10-6.400  . 

...  Restriction  of  Emission  of  Particu¬ 
late  Matter  from  Industrial  Proc¬ 
esses. 

02/28/1 1 

02/20/13  [/r7serf  Federal  Register 
page  number  where  the  docu¬ 
ment  begins]. 

IFK  Hoc.  2()i:i-():t7(i')  Fil(!(l  «:4r)  iun| 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-201 0-0065;  FRL-9378-1  ] 

3-decen-2-one;  Exemption  from  the 
Requirement  of  a  Tolerance 

agency:  Euvironniental  Protection 
Agency  (FPA). 
action:  Final  rule!. 


SUMMARY:  This  regulation  establishes  an 
(ixeinption  from  the  re(|nireinent  of  a 
tolerance  for  residues  of  the  biochemical 
jiesticide,  3-decen-2-one,  in  or  on 
potatoes  when  applied  as  a  postharviist 
])otato  sprout  inhibitor  and  used  in 
accordance  with  label  directions  and 
good  agricultural  practices.  On  behalf  of 
AMVAO  (Chemical  ('.orporation 
(AMVA(i).  Technology  Scienc(;s  (ironp, 
Inc.  (TS(i)  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Oosmetic  Act  (FFDCA),  reejnesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permi.ssible  level  for  residues  of  3- 
decen-2-one  under  the  FFDCiA. 
dates:  This  regulation  is  effective 
Fehrnary  20.  2013.  Objections  and 
r(!(]nests  for  hearings  must  be  received 
on  or  before  A])ril  22.  2013,  aiul  must 
be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  ])art 
178  (.see  also  Unit  l.(i.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  The  docket  for  this  action, 
identified  by  docket  identification  (ID) 
nninher  EPA-MQ-OPP-2010-000'i.  is 
available  at  http:/ /www.ivgulat ions. (j,ov 
or  at  the  Office  of  Pesticide  Ih’ograms 
Regulatory  Public  Docket  (OPP  llockel) 
in  the  Environmental  Protection  Agenc:y 
Docket  (ienter  (EPA/D(i).  E1V\  West 
bldg.,  Rm.  3334,  1301  (Constitution  Ave. 
NW.,  Washington,  D(]  20400-0001.  The 
I’nhlic  Reading  Room  is  o])en  from  8:30 
a.m.  to  4:30  p.in.,  Monday  through 


l'’riday,  excluding  legal  holidays.  The 
teh;phon(!  nnmlxir  for  the  I’nhlic 
Reading  Room  is  (202)  .5110-1744,  and 
the  telephone  number  for  the  OPP 
Docket  is  (703)  30.5-.580.5.  Plea.se  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://\vw\\’.f!p(i.gov/(io(:k(ils. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ooliu  0.  Walsh,  Biope.st icicles  and 
Pollution  Ihevention  Division  (7.5111^), 
Office  of  Pesticide  l^rograms. 
Environmental  l^rotection  Agency.  1200 
I’ennsylvania  Ave.  NW.,  Washington, 

DO  20400-0001;  telephone  numhcir: 

(703)  308-0298;  email  address: 

1 1  ’(I  Ish .  (:oIin@e  jxi  .go  \'. 

SUPPLEMENTARY  INFORMATION: 

I.  Ocmeral  Information 

A.  Dons  this  action  apply  to  me? 

Yon  may  be  potentially  affcicted  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
])e.sticide  manufacturcM'.  The  following 
list  of  North  American  Industrial 
(Classification  System  (NAKCS)  codexs  is 
not  intended  to  be  exhaustive,  but  rather 
provides  a  guide  to  help  read(;rs 
determine  whether  this  document 
applicis  to  them,  l^otentially  affected 
entities  may  include: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAKCS  code 
112). 

•  Food  manufacturing  (NAKCS  code 
311). 

•  I’esticide  manufacturing  (NAKCS 
code  32.532). 

B.  How  can  I  gat  electronic  access  to 
other  related  information? 

You  may  acce.ss  a  fr(;(|uently  updated 
electronic  version  of  40  (C1'’R  part  180 
through  the  Covermmmt  Ihinting 
Office’s  e-(Cl<R  site  at  http:// 

U'U'U'.  ecfr.gov /cgi-hin/t  ext  - 
idx?trc=ecfrtrtpl=/ecfrbrowse/Title40/ 
4()tal)_()2.ipl.  To  acce.ss  the  (KCSfd’  test 
guitleliues  referenced  in  this  document 
electronically,  i)lea.se  go  to  http:// 
www.ejxi.gov/ocspp  and  select  “Test 
Methods  and  (Cuidelines.” 


C.  How  can  I  file  an  objection  or  hearing 
nxjiie.st? 

Under  FFfXCA  section  408(g).  21 
U.S.CC.  340a(g).  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  al.so  recpiest  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  (CFR  |)art  178.  To  ensure 
])roper  recei])t  bv  El^A,  you  must 
identify  docket  ID  numi)er  EPA-flQ- 
()1’1’-201 0-0005  in  the  subject  line  on 
the  first  ])age  of  your  submi.ssion.  All 
objections  and  reqiuLsts  for  a  hearing 
must  he  in  writing,  and  must  lie 
received  by  the  Hearing  (Clerk  on  or 
before  April  22,  2013.  Addre.sses  for 
mail  and  hand  delivery  of  objections 
and  hearing  recjue.sts  are  provided  in  40 
(CFR  178.25(h). 

In  addition  to  filing  an  objection  or 
iKxiring  retiuest  with  the  Hearing  (Clerk 
as  de.scribed  in  40  (Cl'R  ])art  178,  please 
submit  a  c:opy  of  the  filing  (excluding 
any  (Confidential  Husine.ss  Information 
((CBl))  for  inclusion  in  the  public  docket. 
Information  not  marked  confidential 
pursuant  to  40  (CFR  part  2  mav  be 
disclosed  publicly  by  EPA  without  prior 
notice.  Submit  tlu;  non-CCBI  copy  of  vour 
objection  or  hearing  request,  identified 
by  docket  ID  number  EPA-HQ-Ol’P- 
2010-0005,  by  one  of  the  following 
methods: 

•  Federal  eBidemaking  Portal:  http:// 
www.regidations.gov.  Follow  the  online 
instructions  for  submitting  comments. 
Do  not  submit  electronically  any 
information  you  consider  to  lx;  CCBl  or 
other  information  who.se  disclosure  is 
re.stricted  by  statute. 

•  M(nl:OPP  Docket,  Environmental 
Protection  Agency  D(x:ket  (Center  (EPA/ 
D(C),  (28221T),  1200  Penn.sylvania  Ave. 
NW.,  Washiimton.  D(C  20400-0001. 

•  Hand  Deliveiv:  fo  make  si)ecial 
arrangements  for  hand  delivery  or 
deliverv  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.epa.gov/dockets/contacts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  d(x:ket, 
along  with  more  infexination  about 
dockets  geixirallv,  is  available  at 
http://www.epa.gov/dockets. 
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II.  Bac  kground  and  Statutory  Findings 

In  the  Fedi'ral  Register  of  March  10. 
2010  (7.')  FR  11171)  (FRb-«810-«).  FFA 
issued  a  document  pursuant  to  FFIXIA 
section  40H(d)(3).  21  IJ.S.C.  340a((l)(3). 
announcing  the  filing  of  a  pesticide 
tohirance  petition  (FI’  0F7Ci70)  l)v  I’SC. 

11. 'IO  18th  Street  NW..  Suite  1000. 
Wasliington.  IXi  20030.  on  hehalf  of 
AMVAd.  409.')  MacArthur  ('ourt.  Suite 

12. ')0.  Newport  Beach.  (lA  OOtiOO.  'I'he 
])etition  recpiested  that  40  (IFR  part  180 
Im;  amended  hy  eslahlishing  an 
exemption  from  the  recininnnent  of  a 
toleram:e  for  residncjs  of  3-(h!i:(!n-2-one. 
'I’liis  notice  referenced  a  snmmarv  of  the 
petition  |)re])are(l  hy  the  petitioner.  TSti 
(on  hehalf  of  AMVACI).  which  is 
available  in  the  docket  via  hitp:// 
\\'\v\\'.re}>uI(itions.go\'.  (Comments  were 
received  on  the;  notice  of  filing.  EFA's 
respon.se  to  these  comments  is 
discussed  in  Unit  VII. C. 

During  the  initial  review  of  the 
piitition.  KFA  determined  that  the  data 
and/or  information  snhmitted  was 
insufficient  to  support  the  use  of  the 
active  ingredient.  3-decen-2-one.  in  or 
on  alt  food  commodities.  The  j)etitioner 
submitted  additional  data  and  filed  a 
riivised  petition  (FF  9l''7()7()).  |)roposing 
to  establish  an  exem])lion  from  the 
nupiinanent  of  a  tolerance;  for  residues 
of  3-dec(;n-2-one  in  or  on  stored 
potatoes  only.  A  Notice  of  Filing, 
allowing  for  a  3()-dav  comment  period, 
was  j)nl)lished  in  the  Federal  Rc;gister  of 
March  14.  2012  (77  FR  l.')()12)  (FRb- 
933.')-9).  No  comments  were  received 
following  this  publication. 

.Sc'ction  4()8(c)(2)(A)(i)  of  FFIXiA 
allows  FFA  to  e.stahlish  an  exemption 
from  the  recinirement  for  a  tolerance  (the 
l(;gal  limit  for  a  ])e.sticide  chemical 
residue  in  or  on  a  food)  only  if  EFA 
determines  that  the  exemption  is  “safe.” 
S(;ction  4()8(c)(2)(A)(ii)  of  FFlXiA 
defines  ".safe"  to  m(;an  that  “there  is  a 
r(;asonahle  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
p(;sticide  chemical  residue,  including 
all  antici])ated  dietarv  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  inedudes 
exposure  through  drinking  water  and  in 
residential  .s(;tling.s  hut  does  not  include 
occupational  exposnn;.  Fursnant  to 
FFIXIA  section  4()8(c)(2)(B).  in 
(;stahlishing  or  maintaining  in  effect  an 
(;x(;mption  from  the  r(;(inirement  of  a 
toleranci;.  EFA  must  take  into  account 
the  factors  .set  forth  in  EFIX’.A  .section 
4()8(1))(2)(U).  which  recpiire  EFA  to  give 
special  consideration  to  exposure  of 
infants  and  children  to  the  pesticide 
ch(;mical  residue  in  establishing  a 
tolerance  exemptit)n  and  to  “ensure  that 
there  is  a  rea.sonahle  c(;rtainty  that  no 


harm  will  r(;snlt  to  infants  and  children 
from  aggregate  ex])osnr(;  to  the  j)esticid(; 
chemical  residm;.  *  *  *”  Addilionallv. 
EFIXIA  .s(;ction  4()8(1))(2)(D)  r(;iinir(;.s 
that  1<;FA  consid(;r  “availahh; 
information  concerning  the  cnmnlative 
(;ff(;cts  of  |a  |)articular  p(;sticide’s|  *  *  * 
r(;.sidnes  and  oth(;r  snl)stanc(;s  that  have 
a  common  mechanism  of  toxicity.” 

EFA  performs  a  nnmher  of  analyses  to 
determine  the  risks  from  aggregate 
exposnr(;  to  pesticide  residni;s.  First. 

EFA  det(;rmines  the  toxicity  of 
pe.sticides.  Second.  EFA  examines 
ex])osnre  to  the  ])esticide  through  food, 
ilrinking  water,  and  through  other 
ex])osnres  that  occur  as  a  residt  of 
pesticide  use  in  residential  settings. 

III.  Toxicological  Froiile 

Uonsist(;nt  with  EFDUA  .section 
4()8(h)(2)(D).  EFA  reviewed  the  available 
scientific  data  and  other  relevant 
iidbrmation  in  support  of  this  action 
and  consider(;d  its  validity. 
comi)leteness  and  reliability,  and  the 
relationship  of  this  information  to 
human  risk.  EFA  also  considered 
available  information  concerning  the 
variability  of  the  .sensitiviti(;s  of  major 
identifiable  snhgron])s  of  consumers, 
including  infants  and  childr(;n. 

A.  Ovaiviaw’ 

3-dec(;n-2-one  is  a  naturallv  occurring 
biochemical  suhstanct;.  as  defined  in  40 
UFR  l.')8.2()()()(a)(  1 ).  with  a  hi.storv  of 
unremarkable  human  (;xposnre.  3- 
decen-2-one  functions  as  a  plant  growth 
regulator,  affecting  ])lant  growth  hv 
increasing  tuber  respiration.  Data  on  file 
indicate  that  3-decen-2-one  interferc;s 
with  membrane  integritv.  which  results 
in  increas(;d  oxidative  stre.ss. 
desiccation,  and  rapid  necrosis  of  the 
meristems  and  surrounding  sprout 
tissues.  Thus.  3-decen-2-one  inhibits 
sprouting  with  no  observed  effects  on 
the  ])otato.  potato  sweetening,  or 
proc»;ssing  (juality.  Ba.sed  on  this 
information.  EFA  considers  the  mode  of 
action  to  he  non-toxic  (Ref.  1). 

3-decen-2-one  is  ai)])rov{;d  by  the  IJ.S. 
Food  and  Drug  Administration  (f'DA)  as 
a  synthetic,  flavoring  agent  and  adjuvant 
that  may  h(;  directly  added  to  food  (21 
CiFR  1 72. .11  .'ll.  A  re])ort  hv  an 
ind(;p(;ndent  |)anel  of  experts  r(;tain(;d 
by  the  Flavor  and  Extract 
Manufacturer's  A.ssociation  (FEMA) 
.stat(;s  3-d(;cen-2-one  is  consid(;r(;d  safe 
for  its  int(;nded  use  when  added  at  an 
average  maximum  l(;v(;l  of  19  pi)m  in 
hak(;d  goods.  7.8  ])])m  in  .soft  candv.  .'1.8 
ppm  in  froz(;n  dairy  products.  4.8  pinn 
in  gelatins  and  puddings.  4.3  ])i)m  in 
non-alcoholic  beverages,  and  4.0  ppm  in 
alcoholic:  heveragt;s  (OserK:  Ford.  l‘)78) 
(Ref.  2). 


3-decen-2-one  has  been  well 
characterized  and  studied  with  r(;sp(;ct 
to  its  metaholism  and.  more 
imj)ortantly.  its  natural  occnrr(;nce  in 
many  foods  that  are  common  in  the; 
human  diet  including  yogurt,  skipjack 
tuna,  edible  ])orcini  mushrooms  and 
ll)c:rian  ham  (Ref.  2).  Additionally,  the; 
Joint  EAO/WIK)  Exj)ert  (iommittee  on 
Food  Additiv(;s  (jECiFA)  has  reporti;d 
that  3-d(;c(;n-2-on(;.  a  structural  cla.ss  II 
llavoring  agent,  is  one  in  a  groii])  of 
compounds  that  have  h(;en  identified  in 
fruits.  vegetahl(;s.  s))ices.  cocoa.  c;offee 
and  tea.  )ECFA  c:oncluded  that  there  are 
no  .safety  conc(;rns  at  current  intake; 
levels  when  3-decen-2-one  is  ust;d  as  a 
llavoring  agent  (Ref.  2). 

As  stated  previously  in  this  unit.  3- 
dc;cen-2-one  is  a  substance  that  (;xhihits 
a  non-toxic  mode  of  action.  In  humans, 
this  suh.stance  r(;adily  mt;taholizes  into 
innocuous  c:omponnds  (Ref.  1).  Based 
on  information  submitted  in  sn])])ort  of 
this  pc;tition  (.sinnmarizc;d  in  Unit  III.B.) 
and  the  com])reh(;n.sive  ri.sk  as,se.ssm(;nt 
conducted  by  the  Ag{;ncy.  EFA 
concludes  that  then;  is  a  reasonable 
c:ertaintv  of  no  harm  from  aggrc;gate 
exposnr(;s  to  3-dc;c(;n-2-on(;.  including 
the  consnm])tion  of  i)otatoes  tr(;ated 
with  this  active  ingr(;dient  in 
accordance  with  label  dir(;ctions  and 
good  agricultural  prai:tic(;.s.  EFy\  has 
made  this  determination  for  the 
following  r(;a.sons: 

1.  Available  toxicology  data  and 
information  indicate  that  the  active 
ingredient  is  of  low  acute;  toxicity  (with 
the  excej)tion  that  it  is  an  eye  aiul  skin 
irritant)  and  is  not  a  developmental 
toxicant,  a  mntag(;n.  or  toxic  via  repeat 
oral  ex])osure; 

2.  Available  information  from  the 
scientific  literature  indicate  humans  are 
alreadv  exposed  to  3-decen-2-one  in  the 
diet  from  foods  that  naturally  contain 
the  chemical  and  from  foods  to  which 
the  chemical  has  been  added  as  a  food 
additive  at  levels  higher  than  what  will 
occur  from  ])esticide  use; 

3.  Metabolism  data  and  information 
on  the  cluanical  indicate  that  it  is 
m(;taholized  into  innocuous  substances 
in  humans  that  present  no  toxicological 
or  di(;tarv  concern:  and 

4.  D(;termini.stic  ex])osure  analyses 
suggest  that  dietary  exjjosnre  to  the 
chemical  as  a  pesticide  is  likely  to  be 
le.ss  than  dietary  exposure  to  the 
chemical  as  a  food  additive,  thus  as  a 
natural  constituent  in  foods,  the 
l)(;sticidal  us(;  of  3-dec.en-2-one  is  not 
likely  to  r(;snlt  in  a  significant  increa.se 
in  overall  dietary  exposure  (Ref.  2). 
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B.  Toxicity 

'I'lu!  Ibllowing  is  a  simimary  of  FPA's 
r(!vi(!\v  of  tlu;  toxicity  profile;  of  this 
l)ioclu;niical. 

1.  Acute  toxicity  (OdSPP  Guideline 
Nos.  870.1100.  870.1200.  870.1300. 
870.2400.  870.2500.  and  870.2000: 
Master  Record  Identification  (MBIT) I 
Nos.  47042000.  47042010.  47042011. 
47042012.  47042013.  and  47042014). 

The  |)(;titioiu;r  sul)mitt(;(l  acute;  te)xie:ity 
stiielie;s  e:onelue:t{;el  e)n  the  te;e;hnie:al 
graele;  material  to  FPA.  Ke;siilts  e)f  the; 
aeaite  te)xie;ity  testing  inelieaite  that  3- 
elee;e;n-2-e)ne  is  e)f  le)\v  aeaite  teixicity 
with  the;  e;xe:e;j)tie)n  that  the;  suhstanea;  is 
an  eye  anel  skin  irritant.  Aeaite  eiral 
teixicity  (rat):  LDso  >  5.()()()mg/kg:  Ae:ute 
ele;rmai  te)xie:ity  (rat):  LD.-so  >  5.()()()mg/kg; 
Ae:ute  inlialatiein  te)xie;ity  (rat):  LCso  = 
()..'52-2.()4  nig/L  (male)  and  LCso  >  2.04 
mg/b  (female);  I’rimary  eye  irritation 
(ral)hit):  meielerately  irritating:  Primary 
elermal  irritation  (rahl)it):  Se;ve;re;lv 
irritating:  Ilermal  sensitization  (guinea 
j)ig):  neit  a  elermal  sensitize;!’  (Ref.  3). 

2.  00-day  oral  toxicity  (OGSPP 
Guideline  No.  870.3100:  MBID  Nos. 
47042017  and  48422301 ).  A  suhe:hre)nie: 
OO-elay  eiral  te)xie;itv  stuely  ein  the; 
te;e:hnie:al  graele;  mate;rial  was  neit 
e;e)uelue;te;el.  In  lieu  eif  the;  stuelv.  Fl’A 
useel  a  we;ight-e)f-the-e;viele;ne:e;  (\V()F) 
a])pre)ae:h  to  e;stimate;  the;  likeliheieiel  eif 
])e)te;ntial  eif  te)xie:ity  freim  re;pe;at  eiral 
ex])e)sure;  tei  this  .suhstane;e;  (Re;f.  2).  EPA 
e:e)nsiele;reel  the;  feilleiwing  eviele;ue:e;: 

i.  bae;k  eif  teixiceileigical  e;nel]ieiints; 

ii.  Metalieilic  jiathways: 

iii.  Lack  eif  ine:iele;nts  as.seie:iate;el  with 
naturally  eie:curring  leveils  eif  3-elee:en-2- 
eine  in  feieiels;  aiiel 

iv.  FllA's  a])]ireival  eif  this  l)ieie:hemie;al 
as  a  eliree;t  food  aelelitive. 

First,  using  an  e-;xpe;rt  system 
computeir  jirogram  (DEREK  Nexus),  EPA 
ielentifieel  two  peitential  toxiceileigical 
eneljioints  for  3-decen-2-one  (iieitential 
dermal  sensitizatiein  auel  in  yitro 
e:hromoseime  elamage):  howe;\'er,  feilleiw- 
up  .stuelieis  eliel  neit  sujipeirt  these;  as 
teixiceileigical  endiieiints.  Se;e:einel,  the 
meitaliolie;  pathways  eif  3-ele;cen-2-eine 
have;  h(;e;n  charae:te;rizeel  anel 
eiemeinstrate;  that  the  liieie:hemical  is 
metaheilizeel  intei  inneie;ueius  e;eim]ieiunels 
that  are;  either  e;xe:re;te;el  eir  further 
metalieilizeel  iu  the;  fatty  ae:iel  jiathway  or 
e;itric  ae;iel  e;ye:le;.  Third,  3-ele;e:e;n-2-eine; 
eie;e;urs  naturally  in  seime  feieiels  anel  has 
heen  useiei  as  a  feieiel  aelelitive;  witheiut 
spe;e:ific:  re;peirt.s  eifaelver.se;  eife;e;ts. 
Mnally,  as  neiteel  in  this  unit.  FDA  has 
apiireiveel  the;  u.se  eif  3-elee;e;n-2-eine;  as  a 
synthetie:  flaveiring  agent  anel  aeljuvant 
that  mav  lie;  eliree:tlv  aelele;el  to  feieiel. 
Baseel  ein  this  (;viele;ne:e,  EPA  ceine:lueles 
that  3-el(;cen-2-e)ne  has  relatively  leiw 
leixie:itv. 


3.  Prenatal  deyelopinental  toxicity 
(OGSPP  Guideline  No.  870.3700:  MBID 
No.  48070303).  An  ae;e;eiitalile;  iire;natal 
ele;ve;lei]ime;ntal  teixie:ity  stuely  was 
sulimitteel.  In  the;  stuely.  CrhCiD  .Sprague;- 
Dawle;y  rats  were;  aehnini.ste;re;el  elei.ses  eif 
AMV-IOIH  (00.H1%  purity  3-ele;e;e;n-2- 
eine)  hy  gavage  at  0.  100,  300  eir  1 .000 
mg/kg/elay  freim  elay  (i  to  elav  10  eif 
gestatiein.  Eae:h  treatment  greiup 
e;einsisteel  eif  24  female  rats: 

i.  The;  e;eintreil  greinji  whie:h  re;ceive;el 
e;e)rn  eiil  anel 

ii.  The;  te;st  sulistane;e;  vehicle;  group. 

Nei  maternal  ele;aths  eirclinie:al  signs 

related  tei  tre;atme;nt  weire;  eihserved  in 
the;  stuelv.  Salivatiein  was  eihserveel  in  all 
animals  in  the;  inteameeliate;-  anel  high- 
elose;  groups  eluring  the  tre;atme;nt 
perleiel.  Chin  rulihing.  whie;h  is 
asseie:iateel  with  .salivation,  was  eih.se;rve;el 
in  .some  animals  in  the;  high-eleise;  greiup. 
Theise;  ohseirvatieins  were  e;einsielere;el  tei 
he  attrihutalile  tei  the  palatahility  of  the 
test  suhstane:e  anel  not  te)xie:eileigie:allv 
significant.  Beielyweiight  gain  in  the  low- 
anel  inte;rme;eliate;-elei.se  greiups  was  not 
affe;e;te;el  hy  treiatment.  When  e:eim|)are;el 
tei  the;  e:eintreil  greiup,  eiveirall  mean 
lieielyweight  gain  in  the;  high-eleise;  greiu]) 
was  slightly  leiw  eluring  ge;.statiein,  whie:h 
was  as.seie:iate;el  with  sliglitlv  leiwer  feieiel 
e:einsumptiein  in  the;  high-elei.se  greiup. 

The;  heielvweighl  gain  e;ffe;e:t  is 
e:einsiele;re;el  tei  he;  attrihutalile  to  the; 
]ialataliility  eif  the  teist  sulistaue.e  anel  neit 
teixie:eileigie;ally  .signifie:ant.  Feieiel 
e:einsumption  in  the  leiw-  anel 
intermeieliate-eleise;  greiups  was 
unaffe;e:te;el  by  treiatment.  Craviel  uterine; 
weights  weire;  not  afiee:teel  by  treiatment 
in  any  greiup.  There;  were;  nei  mateirnal 
treatment-relateel  maeireiscoiiie:  effee:ts. 
All  females  in  e;ae:h  teist  group  were 
preignant.  Meian  ceirpora  lutea, 
implantations,  eiarly,  late  anel  total 
resorption  counts,  live  young,  sex  ratiei, 
]ire-  anel  pei.st-im]ilantatiein  lei.ss,  litter 
weight,  placental  weight,  male  anel 
female  fetal  weight  anel  overall  feital 
weight  were  all  e;einsielere;el  tei  he; 
unaffe!e:te;el  by  treatment  at  all  eleises.  In 
all  eleise;  greiups,  no  relationshi])  to 
treiatment  was  eihseirveel  in  the;  ine:iele;ne:e; 
eif  inajeir  anel  mineir  feital  ahneirmalitieis 
anel  .skeleital  variants.  There;  was  a  slight 
ine:re;ase;  in  the;  jiereientage;  eif  ine:iele;ne;e;.s 
eif  fetuseis  with  13/14  anel  14/14  rihs  in 
all  elei.se;  greiups  when  e:eim]iare;el  tei  the; 
eieintreil  greiup,  hut  the;  ine:ieie;ne:e;s  weire; 
similar  tei  histeirie.al  e:eintreil  elata.  anel  in 
the;  alise;ne:e;  of  either  relateiel  finelings  in 
the;  stuely,  the;  eihseirvatieins  were;  neit 
e:einsiele;re;el  tei  he;  treiatmeint  relateel. 
Baseel  ein  the  lae:k  eif  systemie:  maternal 
anel  fetal  teixie;ity,  the;  nei-eihserveel- 
aelve;r.se;-e;ffe!e:t-leve!l  (NOAFL)  feir 
mateirnal  anel  feital  (eleiveleijimeaital) 
teixicity  is  1,000  mg/kg/elay  (Ref.  2). 


4.  Mutat>enicity  (OGSPP  Guideline 
Nos.  870.5100.  870.5300.  and  870.5305: 
MBID  Nos.  47042010.  47042015.  and 
48412402).  'I’liree  mutage;nie:ity  stuelieis 
weire;  sulimitteel.  In  a  rever.se;  mutatiein 
assay,  AMV-IOIH,  e:ontaining  08%  eif 
the;  ae:tive;  ingreelient  3-ele;e:e;n-2-eine;,  was 
invei.stigateel  feir  its  peitential  tei  inelue:e 
gene;  mutatieins  via  a  plate  ine:eirpeiratiein 
tei.st  anel  a  ]ire-ine:uhatiein  test.  Fae:h 
eixperiment  was  e:einelue;te;el  with  five; 
tei.ster  strains  of  S(dnionella 
typhinuiriuin.  six  elifferent  teist 
suhstane:e;  e:eine:e;ntratiein.s  (0.0310,  0.100, 
0.310,  1.0,  2.5  anel  .l.t)  pL/plate.  anel 
e:eintreil  sc:enariei),  anel  with  anel  witheiut 
metaheilie:  ae:tivation.  Aeiceireling  to  the; 
reisults  of  this  .stuely.  no  hieileigie:ally 
relevant  ine;re;ase;.s  in  reivertant  eieileinv 
numlieirs  of  any  of  the;  five;  teister  strains 
were;  eiliserx  eiel  feilleiwing  treatment  with 
AMV-lt)18  at  any  e:eincentratiejn  level, 
ne;ither  in  the  prese;ne:e  eir  ahseneie  of 
metaheilie;  activatiein.  in  either 
eixiierimemt.  In  the;  iirei-incuhatiein 
eixperiments,  e:yteiteixie;ity  was  neiteel  in 
all  five;  te.steir  strains  at  a  eleise; 
e:eine:e;nlratiein  eif  .'i.O  pL/plate;  without 
metaheilie;  ae:tivatiein  anel  in  teister  strain 
TA  102  at  a  eleise  e:eine:e;ntratiein  eif  .'i.O 
pL/piate;  with  meitaheilie:  ae:tivatiein.  The; 
re;fe;re;ne:e;  mutagens  empleiveel  in  the; 
e:eintreil  se:e;narieis  inelue;e;el  a  eli.stine:t 
ine;re;a.se;  in  revertant  e:eileinie;s, 
inelie:ating  the;  valielity  eif  the; 
eix]ie;rime;nts.  Theirefeire;,  the;  tei.st 
suh.stane;e;  is  e:einsiele;re;el  tei  he;  nein- 
mutageinie:  in  this  hae;te;rial  reveirse 
mutatiein  a.ssay  (Re;f.  3). 

In  a  mammalian  e;e;ll  gene;  mutatiein 
assay,  meiuse  lymjiheima  e;e;lls  e:ulture;el 
in  yitro  weire  expeiseiel  to  AMV-1018  (3- 
ele;cen-2-eine:  08. .'17%  ae:tive  ingreelient) 
in  eli methyl  sulfoxiele  (DMSO)  at  the 
various  cone;entrations  feir  4  anel  24 
hours  with  anel  without  metaheilie 
activatiein.  The;  SO  fraction  (for 
metaliolie;  activation)  was  eleriveel  from 
the  liveirs  eif  male  Wistar  rats  induceel 
with  pheneibarhital  (80  mg/kg  hw)  anel 
[TNaphtheiflaveine  (100  mg/kg  hw).  The 
sell  vent  DMSO  served  as  a  neigative 
ceintrol  in  the;  i)re;.sene:e;  anel  ahseneie  eif 
.So.  Benzei((x)pyre;ne;  (BP)  .seirveel  as  a 
jiei.sitive  ceintreil  in  the;  pre;.se;ne:e  eif  .SO. 
Fthylmethaneisulfeinate  (FM.S)  anel 
methvhneithaneisulfeinate  (MM.S)  .serveiel 
as  peisitive  ceintreils  in  the  ahse;ne:e  eif  .S‘). 
.Selection  eif  test  .suh.stane:e; 
e:eine:entratieins  were;  liaseiel  on  a  pre;- 
eixperiment  feir  e;yteiteixie:itv.  Nei 
]ire;e:ipitatiein  eif  the  te.st  suhstane:e;  was 
neiteel  in  the  expeiriments.  Creiwth 
inhiliitiein  was  neiteel  in  all  exjieriments 
(+/—  SO),  with  markeei  cytoteixie:ity  seen 
in  several  e;a.ses  (eine  ine:ielent  less  than 
10%,  several  lei.ss  than  20%).  The  pH 
values  for  the  highest  ceincentratieins 
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tested  were  within  the  jihysiological 
range.  The  osmolality  for  the  solvent 
controls  as  well  as  for  the  highest  test 
concentrations  was  found  to  he  40.') 
mosmol/kg.  Thus,  the  osmolality  was 
above  the  physiological  range.  Test 
substance  was  jiositive  for  mutagenicity 
in  the  24  hour  exposure  without 
metabolic  activation  and  eqiuvocal 
ni.snlts  with  metabolic  activation.  The 
mouse  lvm])homa  results  are  considered 
e<|nivocal  because  it  is  not  clear  whether 
the  positive  results  would  translate  into 
an  in  vivo  sy.stem  hascul  on  the  increa.sed 
osmotic  |)ressnre  and  marked 
fwtotoxicity  noteul  during  the 
experiment  (Ref.  3). 

A  Tier  II  in  vivo  mammalian 
erythrocyte  micronuclens  test  guideline 
.study  was  submitted  due  to  the 
(Mpuvocal  results  found  in  the  mou.se 
lymphoma  as.say.  The  test  substance  for 
the  study  was  AMY-1 01 8.  containing 
08.0%  3-decen-2-one.  Tlu;  te.st 
substance  was  preparcul  with  cottonseed 
oil  and  the  volume  administ(!red 
intraj)eritoneal  to  the  .')  male  and  .I 
female  mice  was  10  inL/kg  hw.  A  range; 
iinding  .study  was  perform(;d  |)rior  to 
the  experiment  to  determine  the 
maximnm  tolerable  do.se  (M  I  D).  The; 

M  i  l)  was  determined  to  he;  .')0%/kg  hw. 
whie:h  is  (;e|invale;nt  te)  an  a|)])lie;iitie)n  e)f 
10  inL/kg  hw  e)f  .'j%  \7v  te;st  ite;m 
solutieen.  The;  thre;e;  eie).se  le;ve;l.s  n.se;el  in 
the  e;x|)e;rime;nt  we;re;  1  M  Tl).  0..')  MTl), 
anel  0.2  MTl).  whie;h  is  e;e|uivale;nt  te) 
.'lO'/o/kg  hw.  2.')%/kg  hw.  anel  lO'^i/kg 
hw.  re;spe;e;tive;lv.  The  animals  tre;ate(l 
with  a  ele)se;  e)f  0.2  MTl)  she)we;el  ne)  signs 
e)f  systemic  te)xie;ity  afte;r  tre;atment. 
whe;r(;as  the  animals  at  1  MTD  emel  O..") 
MTl)  she)we;el  signs  e)f  te)xicity  ine:hiding 
re;dnctie)n  e)f  .spe)ntane;e)n.s  activity,  prenie; 
pe)sitie)n.  cleniie;  e:onvulsion.  ataxia, 
eionstricted  abdennen.  ])ile)e;re;ctie)n.  half 
e;yelid  cle)snre.  eiiarrhe;a.  cramps,  anel 
le).s.s  e)f  weight.  Peripheral  ble)oel  samph;.s 
were;  teiken  at  44  :md  08  heenrs  afte;r  a 
single  a])j)lie;ation  e)f  the;  te;.st  item 
se)lutie)n  feer  micre)nncle;i  analvsis.  All 
me;an  valne;.s  e)f  micrenuicle;!  we;re;  within 
nmge  or  ele;e:re;:).seei  ce)mpare;el  te)  the; 
ce)rresj)e)nding  ne;gative;  e;ontrol  in  all 
ele).se;  greenjes.  The  ])e)sitive;  e:e)ntre)l  nse;el 
e;ye:loj)he)sj)hamiele;  (40  mg/kg  hw). 
which  she)we;el  signifie.ant  ine:r(;ase;  in 
micre)nne:le;us  fre;epie;nc:v  anel  was  n.se;el 
te)  valielate;  the;  iissay.  A  ne)nparinne;trie: 
Mann-Whitney  Te;st  was  perfe)rme;el  anel 
she)we;el  lU)  stati.stie:ally  significant 
incre;ase;  (jxO.O.'i)  e)f  mie:re)nne:Iei  e;ells  in 
tiny  elose  group.  The;  le;.st  luiiterial. 
AMV-1018  (98%  3-ele;e;en-2-one;).  is 
e:e)n.sieli;re;el  non-mntage;nie:  with  re;spe;ct 
te)  clasteigenicity  and  anengenicitv  based 
e)n  the  le;.st  item  material  .showing  no 
signs  of  induction  of  structural  or 


numerical  chre)mose)mal  ehimage  in  the; 
immature  ervthroe.vtes  e)f  the  mice;  (Ri;f. 
1). 

IV.  Aggregate  Exposures 

In  examining  aggre;gate;  expeesiire;. 
FFl)(iA  .se;e;tion  408  elire;e:t.s  EPA  te) 
e:e)n.siele;r  aviiilahle;  informatie)n 
ce)nce;rning  exposures  fre)m  the  pe;stie;iele; 
resielue;  in  fe)e)el  :mel  till  e)the;r  ne)n- 
e)e:e;np:itie)nal  e;xpe)snre;s.  inelneling 
elrinking  wate;r  fre)m  grounel  water  e)r 
.snrfae:e;  wate;r  anel  exjieesnre  through 
pe.sticiele  use  in  garele;ns.  lawns,  eer 
hnilelings  (resielential  anel  e)the;r  inele)e)r 
n.se;s). 

A.  Diolnry  Exposuro 

In  aelelition  te)  the  natural  pre;.se;ne:e; 
anel  the  ele;lil)e;rate  aelelition  of  3-elee:en- 
2-one;  in  e)ther  feioels.  pe;e)ple;  will  be; 
expe)seel  3-ele;e:e;n-2-e)ne;  through  the; 
consnmptieen  e)f  treateel  pe)tate)es.  A 
epialitiitive  ri.sk  as.ses.sment  was 
e:e)nelncte;d  fe)r  the;  cheanie:al  te)  as.se;ss 
pe)te;ntial  risks  (if  any)  fre)m  elietarv 
e;xpe).snre;. 

1.  Eood.  I)ie;tarv  e;xpe)siire;  te)  3-ele;e:e;n- 
2-one;  is  alre;<iely  e)e;e;nrring.  give;n  that 
this  snbstanex;  is  a  ce)mpe)ne;nt  e)f  imil/e)r 
is  nse;el  as  ei  n;ive)ring  iige;nt  in  m;mv 
fe)oiis  thcit  are  e:e)mme)nly  e:e)nsnme;el  by 
humans.  \Vhe;n  3-ele;e:e;n-2-one;  is  iipplie;el 
as  a  pe)tate)  s|)ront  inhibitor  anel  nse;el  in 
ae;e:e)relane:e  with  geeoel  agrieailtnral 
l)r;ie:tie:e;.s  anel  lahe;!  elire;e:tions.  the; 
afe)re;me;ntie)ne;el  elie;tarv  e;xpe).snre;  is  ne)t 
like;ly  te)  be;  snhstantiallv  ini:re;a.se;el. 

A  ele;te;rministii:  epiantitative; 
e;valuiitie)n  of  peetential  elie;tary  e;xpe)snre; 
te)  eJiilelren  (1  te)  2  years)  fre)m 
e:e)nsnm])tion  e)f  i)e;.stie:iele;-tre;ate;el 
pe)tiite)e;s  weis  conelne:te;el  and  e:e)mpare;el 
te)  e.stimate;el  eiie;tarv  e;xi)osnre  te)  .3- 
ile;e;e;n-2-e)ne  as  a  natural  e:onstitnent  e)f 
foe)el  and  as  a  fe)e)el  aelditive.  Baseei  on 
the  re;sult.s  e)f  the  analysis.  EP.A  has 
e;e)ne;Iudeei  that  elietarv  e;xpe).siire;  to 
re;sidue;.s  e)f  3-ile;e;en-2-one  when  u.sed  as 
a  pe;.stie:iele;  will  he;  e:e)nsiele;rahly  le;.ss 
than  elietarv  e;xpe).sure  te)  the  e;hemie;al  as 
a  natnnilly  e)e:cnrring  ceinstituent  in  fe)e)el 
anel/or  as  a  foe)el  aelelitive.  This 
e;one;lnsie)n  is  .sup|)e)rte;el  by  datei 
e)l)taine;el  froni  the  resielue  stuelv 
spe;e;ifie;ally  on  l)ake;el  ])e)tate)e.s.  whie:h 
elemon.stniteel  that  re;.siehie;.s  e)f  3-eIe;e:en- 
2-e)ne;  ele;e:line;  over  time  anel  eire;  re;ehie;e;el 
when  j)e)tatoe;s  are;  e:e)e)ke;el  (Ref.  2). 

Base;el  een  the  infeirmation  in  this  unit, 
whie:h  inedneles  an  e;stimatie)n  of 
pe)tenti<d  elietarv  e;x])e)snre;  to  3-ele;e:e;n-2- 
one  fre)m  the;  e:e)n.snm])tie)n  e)f  tre;ate;el 
pe)iate)e;s.  the  Age;ne:y  e:e)ne;luele;.s  that 
there;  is  a  reaseenable  e:ertainty  that  ne) 
harm  will  result  te)  the  IJ..S.  pe)pulatie)n. 
inclueling  infants  anel  e:hilelren.  freim 
elietarv  exjiosnre;  te)  the  pe;stie:ielal 
re;sidues  of  3-ele;e:en-2-e)ne  in  foe)el. 


2.  Drinking  mitor  oxposinv.  B;ise;el  e)n 
the  pre)j)e).se;d  u.se  ])attern  of  the  ae:tive 
ingre;elien1  eis  a  poteite)  .spre)nt  inhihite)!' 
nseel  in  inele)e)r  settings.  re;sielue;s  in 
elrinking  water  are  ne)t  antie:ipate;el  if 
pre)elne:ts  iire;  nseel  ace;e)reling  te)  ge)e)el 
agrieailtnral  prae:tie:e;s  anel  l<ihe;l 
in.strne;tie)ns.  Pre)elue;t.s  e:e)ntaining  the; 
ai;tive;  ingreelient  will  be  nse;el  in  ineloeer 
e:e)nnne;re;iiil  .se;tting.s  eenly;  therefeere.  3- 
eli;e:e;n-2-e)ne  resiehu;.s  in  drinking  water 
!ire  highly  uidikely.  In  the  unlikely 
e;vent  that  e;xpe)sure  via  elrinking  water 
ele)es  eeeaair.  the;  health  risk  weenlel  be; 
e;xpea;teel  to  he;  minimal  l)iise;el  on  the; 
le)w  aeaite  eeral  toxicity  of  3-ele;e:en-2-one;. 

E.  Other  Non-Occnpoiionol  Exposure 

Ne)n-oe;cui)ational  e;xj)osure  is  not 
i;xpee:te;d  fremi  the  pee.st harvest  u.se  of  3- 
ele;e;en-2-one  on  storeel  potatoe;.s  via  a 
e:le).seel  sy.stem.  Any  exposure;  is 
e;xpe;e:te;d  te)  he;  oceaii)ational  in  nature. 

V.  Cumulative  Effects  ETom  Substances 
With  a  Common  Mechanism  of  Toxicity 

Sea:tie)n  4()8(l))(2)(D)(v)  e)f  FFDC.A 
re;einire;s  that,  when  ceensielering  whether 
to  e;stal)lish.  moelifv.  e)r  re;ve)ke  a 
te)Ie;rane;e  e;xemi)tie)n.  EPA  e:e)n.siele;r 
“aviiilahle  infe)rmatie)n  ea)ne:e;rning  the; 
eaimnlative  e;ffee:ts  e)f  |ii  partieadar 
pe;stie;iele’.s|  *  *  *  re;sielne;s  anel  e)the;r 
snl)stane:e;s  thiit  have;  a  e:omme)n 
me;e:h;mism  e)f  te)xie;ity.” 

liPA  has  ne)t  feennel  3-ele;e;e;n-2-e)ne  to 
share;  a  e:e)mme)n  me;e:hanism  e)fte)xicity 
with  iiny  e)ther  snl)stime;e;.s.  anel  3-ele;e:e;n- 
2-one;  eloes  ne)t  appear  to  proelnce;  a  toxie; 
me;tahe)lite;  j)re)dnce;el  by  other 
snbstane;e;.s.  For  the  ])nrj)o.se;s  e)f  this 
te)le;rane;e  ae:tion.  the;refe)re;.  EPA  has 
assumeel  that  3-elea:e;n-2-e)ne  eloes  ne)t 
have;  a  ce)mme)n  meadianism  e)f  te)xicitv 
with  e)ther  snbstane:i;s.  For  infe)rmation 
re;gareling  EPA’s  e;fforts  te)  ele;termine 
e:he;mie:iils  that  have  a  ce)mmon 
me;e:hanism  e)f  te)xicity  anel  to  evaluate 
the;  eaimnlative;  effea;t.s  e)f  .sue:h 
e:hemical.s.  see;  EPA's  \Vi;l)  site  at 
http://\v\v\v.epa. gov/pesticides/ 
cumulative. 

VI.  Determination  of  Safety  for  II.S. 
Population,  Infants  and  (diildren 

FFI)(iA  .se;e;tie)n  4()8(1))(2)((;)  j)re)viele;.s 
that,  in  e;onsiele;ring  the;  e;.stal)li.shme;nt  e)f 
a  te)le;rane:e;  eer  tole;rane;e  e;xe;m|)tie)n  leer  a 
pe;stie:iele;  e:heanie;al  resielue;.  El’A  shiill 
;is.se;s.s  the;  avaihihle;  informatie)n  cihe)ut 
ce)nsmni)lie)n  patterns  among  infants 
anel  chilelreai.  spe;cial  susceptibility  e)f 
infants  anel  e:hilelre;n  te)  pe;stie:iele; 
e;he;mie;al  resielnes.  <mel  the;  eaimnhitive 
effe;e:t.s  ein  infants  anel  e:hilelren  e)f  the; 
re;sielue;s  anel  e)the;r  .snl)stance;.s  with  a 
e:ommon  me;chani.sm  of  toxie:ity.  hi 
aelelition.  FFD(]A  see:tie)n  4()8(1))(2)(C) 
])re)viele;s  that  EPA  shall  apply  an 
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additional  tenfold  (lOX)  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  ])renatal 
and  postnatal  toxicity  and  the 
completeness  of  the  dataha.se  on  toxicity 
and  exposure,  unless  El’A  determines 
that  a  different  margin  of  safety  will  he 
.sate  for  infants  and  children.  This 
additional  margin  of  satety  is  commonly 
referred  to  as  the  Food  Quality 
Protection  Act  Safety  Factor.  In 
applying  this  provision.  FPA  either 
retains  the  default  value  of  lOX.  or  uses 
a  different  additional  or  no  safety  factor 
when  reliahle  data  are  available  to 
sup])ort  a  different  additional  or  no 
.safety  fac;tor. 

Because  there  are  no  threshold  effects 
associated  with  this  biochemical,  an 
additional  margin  of  safety  for  infants 
and  children  is  not  necessarv. 

FPA  has  determined  that  there  are  no 
foreseeable  dietary  risks  to  the  U.S. 
po|)ulation.  including  infants  and 
children,  from  the  use  of  3-decen-2-one 
as  a  pesticide  on  stored  j)otatoe,s  when 
label  instructions  and  good  agricultural 
jjractices  are  followed.  'I’he  available 
data  and  information  indicate  that  the 
chemical: 

1.  Is  of  low  toxicity  and  is  not  a 
develoi)mental  toxicant : 

2.  Naturally  oc.curs  in  the  human  diet; 

3.  1  las  been  approved  by  FDA  for  use 
in  foods  as  a  food  additive;  without 
limitation;  and 

4.  Is  m(;taholized  into  innocuous 
.substances. 

Additionally,  basic  exposure  analyses 
that  were  .s])ecifically  conducteel  for 
children  aged  1-2  y(;ar.s  suggest  that 
dietary  exposure  from  ingestion  of  the 
chemical  as  a  pesticide  is  likely  to  he 
le.ss  than  dietary  exjjosure  from 
ingestion  of  the  chemical  as  a  food 
additive  and/or  as  a  constituent  that 
naturally  occurs  in  foods  (Ref.  2).  When 
compared  to  the  amount  of  3-decen-2- 
one  that  is  likely  already  consumed  in 
the  human  diet,  dietary  exjjosure  from 
pesticidal  use  is  not  antici])ated  to 
significantly  increase  overall  dietary 
exposure  of  infants  and  children. 

'rherefore.  FPA  concludes  that  there  is 
a  rea.sonahle  certainty  that  no  harm  will 
r(;.sutt  to  the  U.S.  population,  including 
infants  and  children,  from  aggregate 
exj)osure  to  the  residues  of  3-decen-2- 
one  when  it  is  used  as  lal)(;l(;d  and  in 
accordance  with  good  agricnltural 
practices.  Such  exposure  includes  all 
antici|)at(;d  dietary  ex|)o.sure.s  and  all 
oth(;r  ex])osure.s  for  which  there  is 
reliahle  information.  FPA  has  arrived  at 
this  cf)nclu.sion  because  the  data  and 
information  available  on  .3-decen-2-one 
do  not  demonstrate  significant  toxic 
potential  to  mammals,  including  infants 
and  children. 


VII.  Other  (Considerations 

A.  Analytical  Enforcanwnt  Mcthodologv 

An  analytical  method  is  not  n;(juired 
for  enforc;ement  puri)oses  for  the 
reasons  stated  in  Unit  VI.  and  h(;caus;: 
FPA  is  establishing  an  exemption  from 
the  re(]uir(;ment  of  a  tolerance  without 
auv  numerical  limitation. 

B.  International  Besidne  Idinits 

In  making  its  tolerance  decisions.  FPA 
seeks  to  harmonize  U.S.  tolerances  with 
international  standards  whenever 
])os.sihle,  consistent  with  U.S.  food 
safety  standards  and  agricultural 
practices.  In  this  context,  FPA  considers 
the  international  maximum  residue 
limits  (MRLs)  established  by  the  (Codex 
Alimentarius  (Commission  ((Codex),  as 
reqiured  by  FFDCCA  section  4()8(h)(4). 
I'he  Codex  Alimentarius  is  a  joint 
United  Nations  Food  and  Agriculture 
Organ  i  zat  i  on  /  W  orl  d  1  lea  1 1  h 
Organization  food  standards  program, 
and  it  is  recognized  as  an  international 
food  safety  standard.s-setting 
organization  in  trade  agreements  to 
which  the  United  States  is  a  partv.  FPA 
may  establish  a  tol(;rance  that  is 
different  from  a  (Codex  MRF:  howev(;r. 
P’FIXCA  section  4()8(h)(4)  reciuires  that 
FPA  exjjlain  the  r(;a.son.s  for  departing 
from  the  (Codex  lev(;l. 

The  (Codex  has  not  established  a  MRF 
for  3-{lecen-2-one. 

C.  Besponse  to  (ionnnents 

In  respon.se  to  a  Notice  of  Filing  that 
j)ul)li.shed  in  the  Federal  Register  of 
March  10.  2010,  FPA  received  a 
comment  from  Michael  1.  Keim  (Keim 
Aerosol  'Fechnologies)  in  docket  ID 
numher  FPA-H Q-()PP-2 01 0-000 .'i.  Mr. 
Keim  believes  that  FPA  has  not  been 
adequatelv  informed  (by  the  j)etitioner| 
with  respect  to  the  use  of  chemicals  for 
the  postharvest  treatment  of  stored 
potatoes  and  that  such  use  poses  a  risk 
to  humans  and  the  environment.  His 
conclusion  is  ha.sed  on  his  experience 
with  the  u.se  of  chlor]jro})ham  (CIPCC),  a 
conventional  chemical  that  is  a|)])lied 
(via  thermal  fog  generator)  in  the  same 
manner  as  the  projjo.sed  j)roduct.  Mr. 
Keim  states  that  half  of  (C1P(C  applied  to 
stored  ])otatoe.s  do(;.s  not  deposit  on  the 
])otatoes  and,  th(;refore,  is  expell(;d  to 
the  outside  (;nvironment.  As  a  result  of 
this  a|)plication  method.  Mr.  Keim 
contends  that  FPA  has  not  adecpiately 
asse.ss(;d  the  risks  to  non-target 
organisms  and  worker/handlers. 

FPA  notes  that  the  t:onnnent  from  Mr. 
Keim  ])ertain.s  mainly  to  the  application 
equipment  u.sed  on  the  propo.s(;d  label, 
which  would  he  more  applicable  to  the 
Notice  of  Receipt  (see  the  P’ederal 
Register  of  March  10,  2010  (75  FR 


11 1 7.'!)  (FRL-8811-0))  for  3-decen-2- 
one,  and  to  the  conventional  chemical. 
CIPC.  which,  from  a  toxicologii:al 
])er.spective.  is  (juite  different  from  3- 
decen-2-one.  Nonetheless.  FPA  will 
address  Mr.  Keim's  comment  in  this 
document. 

FPA  would  first  direct  the  commenter 
to  the  documents  in  the  docket  for  the 
Registration  Review  of  (dPU  (docket  II) 
numher  FPA-1IQ-()PP-201 0-0023)  as 
the  Agency’s  Health  Fffects  Division 
(Hr*]!))  and  Fnvironmental  Fate  and 
Effects  Division  (FFFD)  have  alr(;ady 
res]K)uded  to  Mr.  Keim’s  comments 
regarding  the  application  e(jui])ment 
used  for  CIPU  products  and  the 
potential  for  ex])o.sure  based  on  the 
displacement  and  degradation  of  CIPU. 

As  stated  in  the  FPA  memoranda 
list(;d  in  Unit  IX..  the  Agency  received 
and  reviewed  product  chemistry, 
resiilue,  mammalian  toxicity,  and  non¬ 
target  organism  data  and/or  information 
for  this  new  active  ingredient,  3-decen- 
2-one.  as  outlined  in  40  UFR  l.'j8.2030, 

1. '58. 2040.  I.'58.20.'i0.  and  1. '58. 2000.  'rhe 
data  and  information  submitted  to  FPA 
indicate  that  3-deceu-2-one  is  of  low 
toxicity  (with  the  exception  that  it  is  an 
eye  and  d(;rmal  irritant),  no 
develoj)mental  effects  w(;re  found  at  the 
highest  dose  tested  (NOAFF  =  1.000  mg/ 
kg/day).  and  3-decen-2-one  is  not 
mutagenic.  With  regard  to  worker 
exposure,  the  thermal  fogging 
application  method  on  the  proposed 
|)rt)duct  label  u.sed  h)r  stored  potato(;s  is 
an  automat(;d  system  and,  as  such,  FPA 
considers  this  method  a  clo.s(;d-deliverv 
syst(;m  and  does  not  expect 
occupational  handler  exposure.  The 
only  occujjational  ex])o.sure  expected  is 
the  handling  of  the  product  ])rior  to 
aiiplication.  which  is  mitigated  by 
appro])riate  precautionary  .statements 
and  personal  protective  e(|uij)ment 
(PPE)  requirements  listed  on  the  label. 
FPA  has  not  identified  any  toxic 
endpoints  for  non-target  mammals, 
birds,  jjlants.  acjuatic.  or  soil  organisms 
and  has  no  concerns  for  anv  non-targ(;t 
organisms  exposed  to  3-decen-2-one 
when  u.sed  in  accordance  with  a|)j)roved 
label  directions.  The  petitioner  did 
submit  information  that  e.stimated  the 
])hv.sical  and  chemical  properties  for  3- 
d(;cen-2-one  by  using  QSAR  mod(;ling 
ha.sed  on  tin;  Estimation  Programs 
Interface  Model  (FPI  Suite'  ^'  4.0).  Using 
Henry’s  haw.  which  states  that  the 
solubility  of  a  gas  in  a  li(iuid  is  directly 
proi)ortional  to  the  partial  pre.ssure  of 
the  gas  above  the  licjiud,  3-decen-2-one 
is  e.stimated  to  he  .'5.4  x  10  *  atm  in '/ 
mol  and  indicates  that  the  active 
ingredient  has  a  potential  for  volatility 
from  water  or  nu)ist  soil.  In  soil,  the 
e.stimated  K,,^  of  10.'5.2-8()0.9  F/kg 
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indicates  that  8-dec(!n-2-()ne  would  have 
nKuiiuin  to  low  inohility  in  .soil.  In 
water,  an  (estimated  log  K,,«  ol  8.28  and 
an  estimated  hioconcentration  factor 
(lUiF)  of  (>7.41  L/kg  wet-wt  indicate  that 
hioaccunudation  in  acjuatic  orgaidsins  is 
indikelv.  In  the  air.  atinosplun  ic 
oxidation  hv  hvdroxvl  radicals'  reaction 
is  expected  to  occur  with  estimated  half- 
lives  of  1.0-2. 2  hours.  The  prohahilitv  of 
hiodegradation  of  8-tlecen-2-one  was 
(ivahiated  using  FFI  Suit(!'^'  4.0  in  the 
HIOWIN  module.  Various  models  in  the 
lllOWIN  module  prtulicted  rapid 
hiodegradation  of  8-decen-2-one.  Hased 
on  a  total  air  volume  in  a  potato 
warehouse  of  1.010  m*  and  the  total 
applied  8-decen-2-one  of  122.47.'>  g 
calcidatcul  hv  the  petitioner,  the 
maximum  air  concentration  of  8-decen- 
2-one  in  a  potato  warehou.se  was 
estimated  to  he;  04.14  mg/L  of  air.  With 
an  estimated  ventilation  rate  of  825  m  ‘ 
of  air/min.  the  air  volume  in  a  |)otato 
warehouse  will  he  exchanged  within  2.5 
minutes  when  the  vents  to  the  outdoors 
are  ojaaied.  Thus,  tlu;  concentration 
(iinitted  will  he  rapidlv  diluted  in  the 
outside  air.  which  further  demon.slrates 
insignificant  exposun;  to  non-target 
organisms.  In  summary,  given  that  8- 
(l(!cen-2-one  is  aj)plied  indoors  in  a 
closed  svstem.  has  low  toxicitv.  is 
naturally  occurring  in  foods  that  are 
common  in  the  human  diet,  and 
jnesents  little,  if  any,  ri.sk  to  non-target 
organisms.  FPA  concludes  that  pcisticide 
products  containing  this  new  active 
ingredient.  8-(l(!cen-2-on(!.  arc;  not 
expected  to  cause  unnsasonahle  adverse 
effects  on  the  envirommmt  (inchuhis 
consideiation  of  ri.sks  to  work(!r.s/ 
handlers  and  non-target  orgaidsins). 

VIII.  (Conclusion 

fCFA  concludes  that  there  is  a 
rea.sonahle  certainty  that  no  harm  will 
result  to  the  li.S.  population,  including 
infants  and  children,  from  aggregate 
exposure  to  residues  of  8-(lecen-2-one. 
Therefore,  an  exemption  from  the 
reciuirement  of  a  tolerance  is  established 
for  residues  of  the  hiochemical 
jieslicide,  8-decen-2-one.  in  or  on 
|)otatoes  when  applied  as  a  ])ostharvest 
])otato  sprout  inhihilor  and  u.sed  in 
accordance  with  label  directions  and 
good  agricultural  jiractices. 

IX.  Keferenc:es 

The  references  used  in  this  document 
are  available  as  “.Sup])orling  K:  Related 
Material”  within  docket  11)  ICPA-IIC^- 
()1’1’-2()10-()(H>5  at 
\\\v\v.r(i}>iil(iti()ns.}>()v. 

1.  II..S.  Kl’A.  2011.  Meinoraiuliim  lion)  (Colin 

(1.  Walsh  dim  Angda  1,.  (ioiii'ales  lo  l.inda 

A.  Hollis.  |oinl  .Science  Review  with 

Health  (’.anada  Rest  Management 


Regulatory  Agency  (I’MRA)  in  .Siiigioi't  of 
the  Riigistration  oi  AMV- 101 H  Technical 
(Rl’A  l■'ile  .Syinhol  No.  .54H1-1,A1).  a 
Manulactiiring-Use  I’rodnct  (MR). 
(Containing  (IH. ()'/(>  of  :t-di!cen-2-one  as  its 
Active  Ingredimit  and  Tolerance 
fC\em|)tion  Riitilion  Review  in  .Sn|)porl  of 
Ct-decen-2-one.  li..S.  I'Cnvironinental 
Rrolection  Agency.  Offici;  of  Resticide 
Rrogranis.  I)eceinh(!r  20.  2t)11. 

2.  U..S.  RRA.  2012.  Memorandum  from 
Angela  1,.  Conzales  thru  f'cdecia  A.  I'orl  lo 
(Colin  (;.  Walsh.  )oinl  .Scimice  Review  with 
Ihsillh  (Canada  Rest  ManagmnenI 
Regnlalory  Agcmcy  (RMRA)  in  .Sn|)|>orl  of 
the  Registration  of  AMV- 101 8  Technical 
(Containing  08.0‘5(>  of  ;i-decen-2-one  as  its 
Acli\'e  Ingnulienl.  II. .S.  Rnvironnumlal 
Rrolection  Agency.  Office  of  Resticide 
Rrogranis.  )annary  2.  2012. 

2.  U..S.  I'CRA.  2010.  Memorandum  from  (Cina 
M.  (Casciano  and  (Colin  (!.  Walsh  Ihrn 
Russell  .S.  (ones  lo  Driss  nenmhend. 

Revisiul  Hazard  AssiissmenI  for  Tier  1 
I  Inman  I  l(!alth  Toxicitv  in  .Support  of  the 
Registration  of  AMV-1018  Technical. 
(Containing  2-d(!cen-2-one  as  its  Active 
Ingredimit  (Amends  bCRA  Memorandum 
from  (Cina  M.  (Casciano  and  (Colin  (C.  Walsh 
through  Russell  .S.  )ones  to  Driss 
denmlusnd  dated  )nn(!  10.  2010).  II..S. 
Rnviroiniutnial  Rrolection  Agmiev.  Office 
of  Resticide  Rrogranis.  Decianher  7.  2010. 

X.  Statulory  and  Exncutiva  Order 
Reviews 

This  filial  rule  establishes  a  tolerance 
exem])ti()U  under  I'^FIKCA  section  4()8((1) 
ill  response  to  a  petition  snhmitled  lo 
FRA.  The  Office  of  Managemenl  .iiid 
Hudgel  (OMH)  has  exeiiijiled  the.se  tyjies 
of  actions  from  review  under  ItCxecntive 
Order  128()(>,  entitled  "Regulatorv 
Rlanning  ami  Review”  (58  FR  51785. 
October  4.  IddCl).  Because  this  fimd  rule 
has  been  exempted  from  review  under 
Executive  Order  128(}(i,  this  final  rule  is 
not  subject  to  Executive  Order  18211. 
entitled  "Actions  (Concerning 
Regulations  That  .Significantly  Affect 
Energy  .Suiijily,  Distrihution,  or  Use"  (lid 
FR  28855,  May  22.  2001).  or  Executive 
Order  18045,  entitled  “Rrotection  of 
(Children  from  Environmental  Health 
Risks  and  .Safety  Risks”  (02  FR  10885. 
Ajiril  28.  1007).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  apjiroval  under  the 
Raperwork  Reduction  Act  (RRA),44 
U.,S.(C.  8501  e/  .sef/..  nor  does  it  retjiiire 
any  special  considerations  under 
Executive  Order  12808,  entitled 
"Fedenil  Actions  to  Addre.ss 
Environmental  justice  in  Miiuirity 
Ropnla'.ions  and  Eow-lncome 
Ropuliitions”  (50  FR  7020,  Fehniarv  10. 
1004).  .Since  tolenmces  and  exeniiitions 
that  are  established  on  the  basis  of  a 
])etition  under  FFIKCA  section  408(d). 
such  as  the  tolerance  exemption  in  this 
final  rule,  do  not  retiuire  the  issuance  of 
a  proposed  rule,  the  retpiirements  of  the 


Regulatorv  Flexibility  Act  (RFA)  (5 
ll..S.(C.  ()01  e/  .vef/.)  do  not  ajiply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
<md  food  reliiilers,  not  .Stiites  or  tribes. 

As  a  result,  this  action  does  not  alter  the 
relationships  or  distrihution  of  power 
iind  responsibilities  established  hv 
(Congress  in  the  preem])lion  provisions 
of  FFDCCA  section  4()8(n)(4).  As  such. 
I'CRA  h.is  determined  that  this  action  will 
not  have  a  suhslanlial  direct  effect  on 
.States  or  tribal  governments,  on  the 
relalionshij)  between  the  national 
government  and  the  .States  or  tribal 
governments,  or  on  the  distrihution  of 
power  and  resjionsihilities  timong  the 
various  levels  of  government  or  between 
the  Federal  (lovernment  and  Indiiin 
tribes.  Thus.  ERA  has  determined  that 
Executive  Order  18182,  entitled 
"Federalism”  (84  FR  48255,  August  10, 
189*)).  and  Executive  Order  18175, 
entitled  "Consultation  and  (Coordination 
with  Indian  Trihiil  Covernments”  (85  FR 
87248,  November  8.  2()()()),  do  not  apjily 
to  this  final  rule.  In  addition,  this  fiiiiil 
rule  does  not  imiiose  any  enforceable 
diitv  or  contain  any  nnfunded  inand.ite 
as  described  nndei  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  18‘)5 
(UMRA)  (2  U.S.C.  1501  at  saq.). 

This  action  does  not  involve  any 
technical  staiuhirds  that  would  retpiire 
ERA  consideration  of  voluntary 
consensus  sliindards  pursiumt  to  section 
12(d)  of  the  National  Tetiniology 
Transfer  and  Advancement  Act  of  1885 
(NTTAA)  (15  U.S.fC.  272  note). 

XI.  (Congressional  Review  Ac:t 

Rursuant  to  the  Congressional  Revitiw 
Act  (5  U..S.(C.  801  e/  .scf/.),  ERA  will 
submit  a  report  containing  this  rule  and 
other  retpiired  information  to  the  U..S. 
.Senate,  the  IJ..S.  House  of 
Repre.sentatives,  and  the  Comptroller 
Ceneral  of  the  United  States  jirior  to 
liuhlication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule”  as  defined  hv  5  U..S.(C.  804(2). 

List  of  Subjects  in  40  (CFR  Part  180 

Environmental  jn’otection. 
Administrative  jiractice  and  procedure. 
Agricultural  commodities.  Pesticides 
iind  ])ests.  Re])orting  <md  recordkee])ing 
retiuirements. 

Daltul;  Rehniiii'v  .5.  2012. 

Steven  tlradbiiry, 

Diraclor,  Offica  of  Prslicido  Proiirdnis. 

Therefore.  40  (CFR  chapter  I  is 
amended  :is  follows; 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  lo  read  as  follows: 
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Aiilhcirity:  21  D.S.C’,.  :i21((i).  :i4(ia  and  371. 

■  2.  In  sul)])<irt  ID,  add  ^  180.1318  to  read 
as  follows: 

§  1 80.1 31 8  3-decen-2-one;  exemption  from 
the  requirement  of  a  tolerance. 

An  exemption  from  tin;  reciuinmient 
of  a  tolerance  is  e.stal)lish(;d  for  residues 
of  the  hioc.heinical  ]){!sf  icide,  3-decen-2- 
one,  in  or  on  ])otatoes  when  ajiplied  as 
a  potato  s])ront  inhibitor  and  used  in 
accordance  with  label  directions  and 
good  agricultural  practices. 

IKK  Doc.  2(nH-lKt7r>K  Filed  8:4.")  anil 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Partly 

[Docket  No.  FWS-R7-ES-201 2-0009; 
4500030113] 

RIN  1018-AY40 

Endangered  and  Threatened  Wildlife 
and  Plants;  Special  Rule  for  the  Polar 
Bear  Under  Section  4(d)  of  the 
Endangered  Species  Act 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  ride:  availahilitv  of 
environmental  assessment  and  hdniling 
of  No  Significant  Impact. 

summary:  We,  the  II.S.  Fish  and 
Wildlife  Service  (Service),  amends  it 
regulations  which  implement  the 
Fndangered  Species  Act  of  1973,  as 
amended  (ESA).  to  create  a  special  rule 
under  authority  of  section  4(d)  of  the 
ESA  that  provides  measures  that  are 
necessary  and  ativisahle  to  jjrovide  for 
the  conservation  of  the  polar  hear  (Ursus 
inaritiinus),  while  also  including 
apjiropriate  proliihitions  from  section 
9(a)(1)  of  the  ESA. 

DATES:  This  rule  becomes  effective  on 
March  22,  2013. 

ADDRESSES:  Docunwnt  AvaiUilnlUy.'Yhv, 
final  rule,  final  environmental 
assessment,  and  finding  of  no 
significant  impact  are  available  for 
viewing  on  hUp://\\’\\’\\’.wgiiI(i1  ions. gov 
under  Docket  No.  FWS-R7-ES-2()1 2- 
0009.  .Su])porting  documentation  we 
used  in  ])reparing  this  final  rule  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Marine  Mammal 
Management  Office,  IJ.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99.503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oharles  Hamilton,  Marine  Mammals 


Management  Office,  IJ.,S.  lush  and 
Wildlife  Service.  Region  7,  1011  East 
'I'lidor  Road.  Anchorage.  AK  ‘)9.503; 
tele])hone  907-780-3309.  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (  riDlD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  24  hours  a  day,  7  days 
a  week. 

SUPPLEMENTARY  INFORMATION: 

Hixecutive  Summary 

U7}\'  ll'e  Nood  To  Piihlish  a  Final  Ihda 

The  .Service  was  challenged  via 
litigation  on  our  December  10,  2008, 
final  special  rule  under  .section  4(d)  of 
the  E.SA  (hereafter  referred  to  as  4(d) 
s])ecial  rule)  (10  II..S.C.  1.531  et  al),  for 
the  polar  bear.  The  District  (lourl  for  the 
Di,strit:t  of  Columbia  (Court)  found  that, 
although  the  final  4(d)  special  rule 
published  December  10.  2008  (73  FR 
70249)  for  the  ])olar  bear  was  consistent 
with  the  E.SA.  the  Service  violated  the 
National  Environmental  Policy  Act  (42 
IJ..S.C.  4321  et  .seq.)  (NEPA)  and  the 
Administrative  Procedure  Act  (5  IJ..S.C. 
500  et  seij.)  by  failing  to  conduct  a 
NEPA  analysis  when  it  promulgated  the 
final  ride.  On  November  18,  2011.  the 
Court  vacated  the  final  4(d)  special  ride 
and  ordered  that  the  May  15,  2008, 
interim  4(d)  sjiecial  rule  take  effect  until 
sujierseded  by  a  new  final  4(d)  sjiecial 
rule.  The  .Service  is  therefore 
promulgating  a  new  final  4(d)  special 
rule  with  a])|)ropriate  NEPA  analysis, 
'rhrongh  the  NEPA  proce.ss,  the  .Service 
fully  considered  a  suite  of  alternatives 
for  the  special  rule. 

Whal  is  tho  affacl  of  this  vnlo? 

The  2008  listing  of  the  |)olar  hear  as 
a  threatened  species  under  the  E.SA  is 
not  affected  by  this  final  rule.  In 
addition,  nothing  in  this  rule  affects 
requirements  apjilicable  to  polar  bears 
under  any  other  law  such  as  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (MMPA;  10  U..S.C.  1301  et 
seq.).  On-the-ground  con.servation 
management  of  the  polar  bear  under 
both  the  Mav  15,  2008.  interim  4(d) 
sjiecial  rule  and  the  December  10,  2008. 
final  4(d)  sjiecial  rule,  were 
substantively  similar;  this  final  4(d) 
sjiecial  rule  rein.states  the  regulatory 
])arameters  afforded  the  ])olar  hear 
under  the  December  Ki,  2008  rule, 
which  was  in  ])lace  until  November  18, 
2011.  Because  this  rule  adopts  a 
regulatory  scheme  that  has  governed 
]K)lar  hear  management  for  over  30 
years,  the  reiiuirements  jilaced  on 
individuals,  local  communities,  and 
industry  are  not  substantively  changed. 


Tho  Basis  for  Oar  Action 

tinder  section  4(d)  of  the  E.SA.  the 
.Secretary  of  the  Interior  (.Secretary)  has 
discretion  to  i.ssue  such  regulations  as 
he  deems  necessary  and  advi.sahle  to 
provide  for  the  conservation  of 
threatened  species.  'I'he  .Secretary  akso 
has  the  di.scretion  to  prohibit  by 
regulation  with  resjject  to  a  threatened 
species  any  act  prohibited  bv  section 
9(a)(1)  of  tile  E.SA. 

Exercising  this  di.scretion.  which  has 
been  delegated  to  the  .Service  by  the 
.Secretary,  the  .Service  has  developed 
general  ])rohihition.s  that  are  appropriate 
for  most  threatened  species  in  50  (IFR 
17.31  and  exceptions  to  those 
prohibitions  in  50  CFR  17.32.  But  for 
the  polar  hear,  the  Service  has 
determined  that  a  4(d)  special  rule  is 
ajijiropriate.  This  4(d)  sjiecial  rule 
adojits  the  existing  con.servation 
regulatory  requirements  under  the 
MMPA  and  the  Convention  on 
International  Trade  in  Endangered 
.Sjiecies  of  Wild  Fauna  and  Flora 
(CITE.S;  27  Ih.S.'r.  1087)  as  the  primary 
regulatory  provisions  for  the  polar  hear. 

If  an  activity  is  authorized  or  exempted 
under  the  MMPA  or  Cri’E.S,  no 
additional  authorization  under  the  E.SA 
regulations  is  re(|uired,  although 
consultation  under  .section  7  of  the  E.SA 
will  also  still  he  reijuired  if  there  is  a 
l'’ederal  nexus.  But  if  the  activity  is  not 
authorized  or  e.xenqited  under  the 
MMPA  or  CITE.S,  and  that  activity 
would  result  in  an  act  otherwise 
jirohihited  under  the  general  E.SA 
regulatorv  prohibitions  for  threatened 
species,  then  the  general  jirohihitions  at 
51)  CFR  17.31  would  applv.  and  we 
would  re(]uire  a  permit  for  the  activity 
as  specified  in  our  E.SA  regulations. 

Under  this  rule,  incidental  take 
caused  by  activities  within  the  United 
.States  hilt  outside  the  current  ])olar  hear 
range  would  not  be  subject  to  the 
takings  prohibition  under  50  CFR  17.31 
as  it  is  for  most  threatened  sjiecies.  hut 
would  remain  subject  to  the  taking 
jirohihition  in  the  MMPA  and,  if  there 
is  a  Federal  nexus,  to  the  consultation 
requirement  of  .section  7  of  the  E.SA. 

Previous  Federal  Actions 

On  May  15.  2008,  the  .Service 
jiublished  a  final  rule  listing  the  jiolar 
hear  [IJrsns  inaritinuis)  as  a  threatened 
s|)et:ies  under  the  E.SA  (73  FR  28212).  At 
the  same  time,  the  .Service  also 
jiuhlished  an  interim  sjiecial  rule  for  the 
Jiolar  bear  under  authority  of  section 
4(d)  of  the  E.SA  that  jirovided  measures 
necessary  and  advisable  for  the 
conservation  of  the  jiolar  hear  and 
jirohibited  certain  acts  covered  in 
section  9(a)(1)  of  the  E.SA  (73  FR  28300); 
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(his  interim  4((1)  special  rnh!  was 
slightly  modificul  in  respon.se  to  pnhlic 
comment  when  (he  ,Service  i)nhlished  a 
final  4(d)  spiuaal  rule  lor  the  polar  hear 
on  l)(!cemher  Hi.  2()()«  (73  FR  7ti24‘)). 
(.iiw.snit.s  challenging  both  the  May  l.'i. 
2()()tt,  li.sting  oi  the  polar  hear  and  (he 
l)ecemh(ir  Ki.  2008,  final  4((1)  special 
rule  lor  the  j)olar  hear  w(;re  filed  in 
various  louleral  district  courts.  Thest! 
lawsuits  wen;  consolidated  helore  the 
Court.  On  )nne  30.  2011.  theC'.ourt 
n])hel(l  the  Service's  (h;cision  to  list  the 
polar  l)(;ar  as  a  threat(;n(;(l  species  under 
the  FS.A. 

On  October  17.  2011.  the  Court 
upheld  all  ol  the  |)rovisions  of  the  4((1) 
special  rule  muler  the  applicable 
.standards  of  the  FSA  hot  found  the 
Service  violated  NFPA  and  the 
Administrative  Procedure  Act  (.')  IJ.S.C^. 
Suhchapter  II)  by  failing  to  conduct  a 
NFPA  analysis  for  its  D(;cemher  10. 

2008.  final  4(d)  special  ride  for  the  ])olar 
hear.  The  C^onrt  ordenid  that  the  final 
4(d)  special  ride  would  he  vacated  iijion 
re.solntion  of  a  timetable  for  NEPA 
review.  On  November  18.  2011.  the 
{Anirt  approved  the  .schedide  for  NEPA 
review  and  vacated  the  llecemhi;!'  10. 
2008.  final  4(d)  special  ride  (In  re  Polar 
Boar  Iui(Iang(nv(I  Spacias  Act  Listing 
and  a  4l(l)  Biiln  litigation:  This 
Docninant  Balatas  to  ('Ar.  for  Biol<)gi(:al 
llivarsitv.  at  al.  v.  Salazar,  at  al..  No.  08- 
2113;  Dafandars  ofWildlifa  v.  I’.S.  Dap't 
of  tha  Intarior.  at  al..  No.  00-153.  Mi.sc. 
No.  08-704  (E(i.S)  Mill,  Docket  No. 

1003).  In  vacating  and  remanding  to  the 
.Service  the  final  4(d)  sjiecial  rule,  the 
Court  ordered  that,  in  its  ])lace.  the 
interim  4(d)  special  ride  for  the  pidar 
hear  published  on  Mav  15,  2008  (73  FR 
28300),  remain  in  effect  until 
.sn|)er.seded  hv  the  new  final  4(d)  special 
ride  for  the  polar  hear  to  he  delivered  to 
(he  Federal  Register  by  December  0. 
2012.  later  amended  by  the  Court  to 
February  0.  2013.  On  lannarv  30.  2012, 
the  Service  j)nhlisheil  a  final  rule  in  the 
Federal  Register  (77  FR  4402)  revising 
the  Code  of  Federal  Regulations  to 
rellect  the  November  18.  2011,  court 
order.  On  April  10.  2012.  the  .Service 
puhlishiid  a  projio.sed  4(d)  sjiecial  ride 
and  announced  (he  availability  of  the 
draft  environmental  as.sessment  nnd(;r 
NEPA.  as  well  as  announcing  a  00-day 
pnhlic  comment  period  on  the  |)roposed 
ride  and  draft  environmental  assessment 
(77  FR  23432).  On  the  date  specified 
above  in  DATES,  (his  final  ride  becomes 
effective  and  suiiensedes  the  interim 
4(d)  special  ride. 

Servii:e  Process 

The  .Service  conducteil  a  NEPA 
analysis  and  prepared  an  environmental 
assessment  (EA)  to  address  the 


determinations  made  by  the  C.ourl.  The 
NEPA  analysis  accomplished  three 
goals.  These  were  to  (1)  di;t(;rmine  if  the 
pro|)os(;d  action,  or  alternatives  to  the 
jiroposed  action,  would  have  significant 
environmental  impacts:  (2)  address  any 
imriisolviid  environmental  i.ssne.s:  and 
(3)  provide  a  basis  for  a  decision  on 
promulgation  of  a  final  4(d)  special  rule 
undi'r  the  E.SA  for  the  ])olar  hiiar. 

We  receiviid  25  submissions  during 
the  pnhlic  comment  period,  including 
literature  referenc(;s.  The  .Service 
considered  all  comments  and 
submissions  received  on  both  the  draft 
EA  and  proposed  4(d)  sjiecial  rule 
hefori;  issuing  this  final  4(d)  .s])ecial 
rule.  Our  response  to  public  comments 
on  the  April  19,  2012,  propo.sed  rule  are 
disciKssed  below  (see  .Summary  of  and 
Responses  to  (’omments  and 
Recommendations);  our  response  to 
jiuhlic  comments  on  the  draft  EA  is 
jirovided  in  the  EA  finalized  on 
Fehrnary  5,  2013.  A  cojiy  of  the  final  EA 
may  he  obtained  from  http:// 
w  ww.ragalations.gov  i\\  Docket  No. 
F\V.S-R7-E.S-20l'2-0000  or  by 
contacting  the  l]..S.  Fish  and  Wildlife 
.Si'i'vice  (.see  ADDRESSES). 

Applicable  Laws 

In  the  United  .States,  the  ])olar  hear  is 
protected  and  managed  under  threi; 
laws:  the  ESA;  the  MMPA;  and  CITES. 

A  brief  description  ofthe.se  laws,  as  ihev 
ap])lv  to  polar  hiiar  conservation,  is 
jnovided  below. 

rhe  pur])osi;s  of  the  IvSA  are  to 
])rovid(;  a  means  wheriihy  the 
ecosy.stems  upon  which  endangenid 
s])ecies  and  threatened  species  depend 
may  he  con.served.  to  provide  a  program 
for  the  conservation  of  such  endangered 
species  and  threatened  species,  and  to 
take  such  .stejjs  as  may  he  a])pro|)riate  to 
achieve  the  purposes  of  the  treaties  and 
conventions  set  forth  in  the  E.SA.  When 
a  sjiecies  is  listed  as  endangered,  certain 
actions  are  prohibited  under  section  9  of 
the  E.SA.  as  s])ecified  in  50  CFR  17.21. 
These  include,  among  others, 
prohibitions  on  take  within  the  United 
.States,  within  the  territorial  seas  of  the 
United  .States,  or  njion  the  high  siias; 
im])ort;  export;  and  shipment  in 
interstate  or  foreign  commerce  in  the 
conr.se  of  a  commercial  activity. 
Additionally,  the  consultation  jirocess 
under  section  7  of  the  li.SA  reipiiriis  that 
Federal  agencies  ensure  actions  they 
authorize,  fund,  ])ermit,  or  carry  out  are 
not  likelv  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species. 

The  E.SA  does  not  s|)ecify  jiarticular 
lirohihitions  and  exceptions  to  those 
])rohil)itions  for  threatened  species, 
instead,  under  section  4(d)  of  the  E.SA. 


the  .Secretary,  as  well  as  the  .Secretary  of 
U.ommerce  depiauling  on  the  species, 
was  given  the  discretion  to  issue  such 
riiguiations  as  deemed  necessary  and 
advisahli;  to  provide  for  the 
conservation  of  such  sjnaaes.  The 
.Secnitarv  also  has  the  di.scretion  to 
jirohihit  hv  regulation  with  respect  to 
anv  thriiatened  s])eci(;s  any  act 
])rohihit(;d  under  section  9(a)(1)  of  the 
i'kSA.  I'Nercising  this  di.scretion.  the 
.Service  has  developed  general 
prohibitions  (50  UFR  1 7.31 )  and 
exce])tions  to  those  prohibitions  (50 
(]FR  17.32)  under  the  E.SA  that  apjily  to 
most  thr(;at(;ned  species.  Under  50  Cd'  R 
17.32,  permits  may  he  issued  to  allow 
[lersons  to  engage  in  otherwise 
])rohihited  acts  for  certain  pur]K)ses. 

Under  .sec:tion  4(d)  of  the  E.SA,  the 
.Secretary,  who  has  delegated  this 
authority  to  the  .Service,  may  also 
develo])  sjiecific  prohibitions  and 
exceptions  tailored  to  the  iiarticular 
conservation  needs  of  a  threatened 
sjiecies.  In  such  ca.ses,  the  .Service  issues 
a  special  rule  that  may  include  some  of 
the  prohibitions  and  authorizations  .set 
out  in  50  CFR  17.31  and  17.32  hut 
which  also  may  he  more  or  less 
riistrictive  than  the  geniiral  provisions  at 
.50  CFR  17.31  and  17.32. 

The  MM  FA  was  enacted  to  ])rotect 
and  con.serve  marine  mammal  s])ecies 
and  ])0])ulalion  stocks,  so  that  they 
continue  to  he  significant  functioning 
elements  in  their  ecosy.stems.  (kmsistent 
with  this  objective,  the  Service  works  to 
maintain  or  return  marine  mammals  to 
th(;ir  o])timum  sustainable  ])opulalion. 
The  MMFA  provides  a  moratorium  on 
im])ortation  and  taking  of  marine 
mammals  and  their  products,  unless 
exempted  or  authorized  under  the 
MMFA.  Frohihitions  also  restrict: 

•  Take  of  marine  mammals  on  the 
high  seas: 

•  Take  of  any  marine  mammal  in 
waters  or  on  lands  under  the 
jurisdiction  of  the  United  .States: 

•  Use  of  any  jiort,  harbor,  or  other 
place  under  the  juri.sdiction  of  the 
United  .States  to  take  or  imjiort  a  marine 
mammal; 

•  Fossession  of  any  marine  mammal 
or  jn  oduct  taken  in  violation  of  the 
MMFA; 

•  Trans])ort,  ]mrcha.se,  sale,  export,  or 
offer  to  jinrchase,  sell,  or  ex])ort  any 
marine  mammal  or  ])roduct  taken  in 
violation  of  the  MMFA  or  for  any 
pnrpo.se  other  than  pnhlic  display, 
.scientific  research,  or  eidiancing  the 
survival  of  the  species  or  stock;  and 

•  Import  of  certain  tyiies  of  animals. 
Authorizations  and  exemjitions  from 
the.se  ])rohil)itions  are  available  for 
certain  specified  pnr])o.ses.  Any  marine 
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inaininal  li.sted  as  an  endangered  or 
threatened  species  under  tin;  FSA 
antuinatically  has  depleted  status  nnd(;r 
tlu;  MMl^A,  which  triggers  further 
restrictions. 

Signed  in  lt)73,  ('.I'l’FS  protects 
species  at  risk  I'roin  international  trade: 
it  is  iinplein(!nt(!d  hv  177  countries, 
including  the  United  States.  (IITES 
regulates  conuiKMcial  and 
nonconnnercial  international  trade  in 
.selected  animals  and  ])lanls.  including 
parts  and  products  made  from  the 
sj)eci(!s,  through  a  system  of  permits  and 
certificates.  Under  UlTES,  a  sjjecies  is 
listed  at  one  of  three  levels  of 
protection,  each  of  which  has  different 
doiaiment  requirements.  Appendix  1 
s])ecie.s  are  threatened  with  extinction 
and  are  or  may  he  affected  by  trade; 
CITES  directs  its  most  stringent  controls 
at  activities  involving  these  s])ecies. 
Appendix  II  sjjecies  are  not  necessarily 
threatened  with  extinction  now.  hut 
may  become  so  if  international  trade  is 
not  regulated.  Appendix  111  species  are 
listed  by  a  range  country  to  obtain 
international  cooperation  in  regulating 
and  monitoring  international  trade. 

Polar  bears  were  listed  in  A])|)endix  11 
of  (]1TES  on  |ulv  7.  l‘)7.'j.  Trad(!  in 
(3TES  s])eci(!s  is  prohibited  unless 
exemjjted  or  accom|)anied  hv  the 
nupiired  (3  I'E.S  docuiiKMits,  and  for 
s])ecies  listed  on  Appendix  1  or  11. 

Cri'ES  documents  cannot  be  issued  until 
specific  biological  and  higal  findings 
have  l)(!en  made.  Cl'l’ES  it.self  does  not 
regulate  take  or  domestic  trade  of  polar 
b(!ars;  however,  it  contributes  to  the 
conservation  of  the  species  by  regulating 
international  trade  in  polar  hears  and 
])olar  bear  parts  or  ])roducts. 

Provisions  of  the  Special  Rule  for  the 
Polar  Bear 

VVe  assessed  the  conservation  needs  of 
the  ])olar  hear  in  light  of  the  extensive 
])rotections  already  ])rovide(l  to  the 
s))ecies  under  the  MMPA  and  CITES. 
This  4(d)  sjjecial  rule  .synchronizes  the 
management  of  the  polar  hear  under  the 
l']SA  with  manageimmt  provisions  under 
the  MMPA  and  CITES.  Because  a 
special  rule  under  section  4(d)  of  the 
ESA  can  only  specify  ESA  prohibitions 
and  available  authorizations  for  this 
species,  all  other  ai)plicable  provisions 
of  the  ESA  and  other  statutes,  such  as 
the  MMPA  and  (IITES,  an;  unaffected  by 
this  4(d)  .si)ecial  rule. 

Under  tins  4(d)  special  rule,  if  an 
activity  is  authorized  or  exempted 
under  the  MMPA  or  Cri’ES  (including 
inc:idental  take),  no  additional 
authorization  under  .')()  (]FR  17.32  for 
that  activity  will  be  required.  However, 
if  the  activity  is  not  authorized  or 
exempted  under  the  MMPA  or  CITES 


and  the  activity  would  result  in  an  act 
that  would  be  otherwi.se  prohibited 
under  the  ESA  r(!gulations  at  .'50  CFR 
17.31,  those  prohibitions  would  a|)|)ly. 
and  permits  to  authorize  any  take  or 
other  prohibited  act  would  l)e  recpdnul 
under  .'50  CFR  17.32  of  our  ESA 
regulations.  The  special  rule  further 
l)rovi(l(!.s  that  any  incid(;nlal  take  of 
|)olar  hears  that  r(;sults  from  activities 
that  occur  within  the  Uidt(;d  States  hut 
outside  of  the  current  range  of  the 
sjjecies  is  not  a  ])rohil)ite(l  act  under  the 
l']SA.  The  s|)ecial  rule  does  not  remove 
or  alt(!r  in  any  wav  the  consultation 
recpnrements  under  .section  7  of  the 
ESA. 

Alternative  Special  Rules  (Considered  in 
the  (Course  of  This  Rulemaking 

In  our  EA  analyzing  oj)tions  under 
section  4(d)  of  the  ESA  for  the  ])olar 
bear,  we  considered  four  alternatives. 
Th(;se  w(;re: 

Ah(^i native  1:  "No  Action" — No  4(d) 
special  rule.  Under  the  no  action 
alternative,  no  4((1)  special  rule  would 
b(!  ])romulgated  for  the  polar  hear  under 
the  ESA.  ln.st(!ad,  the  general  regulations 
for  most  threatened  wihllite  Ibund  at  .'ll) 
(CFR  17.31  and  17.32  would  a])ply  to  the 
l)olar  h(!ar. 

Alternative  2:  4(d)  special  rule  with 
MMPA  and  (CITES  as  the  primary 
regulatory  framework  and  with  ESA 
incidental  lake  prohibitions  limited  to 
polar  bear  range  (13(H;eml)er  1(5,  2008, 
final  rule  and  April  10,  2012.  pro])osed 
rule).  This  4(d)  special  rule  would  adopt 
the  existing  con.servation  regulatory 
recpnrements  under  the  MMPA  and 
(CITES  as  the  appropriate  regulatorv 
provisions  for  the  ])olar  bear. 
Nonetheless,  if  an  activity  was  not 
authorized  or  exenqjted  under  the 
MMPA  or  CITES  and  would  result  in  an 
act  that  would  he  otherwise  |jrohibited 
under  the  general  prohibitions  for 
threateiKul  species  (.'50  CFR  17.31),  then 
the  ])rohihitions  at  .'ll)  (CFR  17.31  would 
apply,  and  we  would  require 
authorization  under  .'50  CFR  17.32. 

In  addition,  this  alternative  would 
provide  that  any  incidental  take  of  polar 
bears  resulting  from  an  activity  that 
occurred  within  the  United  States  hut 
outside  the  current  range  of  the  polar 
bear  was  not  a  prohibited  act  under  the 
ESA.  This  alternative  would  not  affect 
any  existing  recjuirements  under  the 
MMPA,  including  incidental  take; 
rcistrictions,  or  (CITES,  regardle.ss  of 
whether  the  activity  occurred  inside  or 
outside  the  range;  of  the  ])olar  lu;ar. 
Further,  nothing  in  this  alternative 
would  affect  the  consultation 
recpnrements  under  .sec:tion  7  of  the 
ESA. 


Alternative  3: 4(cl)  .sj)c;c:ial  ride  with 
MMPA  and  Cri'ES  as  the  primarv 
rcigidatory  framework  and  with  ESA 
inc:iclental  take  iirohihitions  limited  to 
Alaska  (May  1.'5,  2()()8.  interim  ride). 

'fins  alternative  is  similar  to  Alternative 
2  above,  in  that  both  versions  of  the  4(cl) 
.spec;ial  rule  would  adopt  the  exi.sting 
c:onsc;rvatiou  riigulatory  rc;cpnrement.s 
under  the  MMPA  and  CmCS  as  the 
a])pro])riate  regulatory  jirovisions  for  the 
])olar  bear,  with  .'ll)  (CFR  1  7.31 
ap])lic;al)le  for  any  act  not  authorized  or 
i;xem])tecl  under  the  MMPA  or  (Cl'I'ES. 

This  alternative  would  ))rovicle  that 
any  ini:iilental  take  of  polar  hears 
resulting  from  ailivities  that  occ:urreil 
within  the  United  States  but  outside 
Alaska  was  not  a  ])rohihitecl  ac;t  under 
the  ESA.  Thus,  the  geographic  range  of 
inc:iilental  take  exemjitions  under  the 
ESA  differs  betwi;en  “outside  Alaska" 
(Alternative  3)  and  "outside  the  cuirrent 
range  of  the  jiolar  bear"  (Alternative  2). 
As  with  Alternative  2,  this  4(il)  .spec:ial 
rule  would  not  affec;t  any  i;xisting 
recpnrements  under  the  MMPA, 
inc:lucling  incidental  take  re.stric:ticms,  or 
CITES,  rcigarclless  of  whether  the 
activity  c)c:curs  inside  or  outside  Alaska. 
Further,  nothing  in  this  4(cl)  spc;c;ial  rule 
would  affec:t  the  cionsidtation 
rc;cpdrc;mc;nt.s  under  sec:tic)n  7  of  the 
IvSA.  This  interim  4(cl)  specied  rule  has 
been  in  effec:t  since  the  (Court  vac;alecl 
the  Sc;rvic:e’s  final  4(cl)  s])ec:ial  rule  on 
November  18.  2011. 

Alternative  4;4(cl)  .spec;ial  rule  with 
MMPA  and  (Cri’ES  as  the  primary 
regulatory  framework  and  without  a 
geographic  c;xemption  to  ESA  inc:iclental 
take  prohibitions,  rids  alternative  is 
similar  to  Alternatives  2  and  3.  in  that 
all  thrc;e  versions  of  the  4(cl)  special  rule 
would  adopt  the  existing  conservation 
regulatory  recpnrements  under  the 
MMPA  and  (CITES  as  the  primary 
regulatory  ])rovisions  for  the  polar  hc;ar, 
with  .50  (CFR  17.31  a])plic:ahle  for  any  act 
not  authorized  or  exempted  under  the 
MMPA  or  CITES. 

However,  unlike  Alternatives  2  and  3. 
this  alternative  does  not  c:ontain  a 
provision  to  exempt  any  gcrographic: 
areas  from  the  prohibitions  in  .50  (CFR 
17.31  regarding  incidental  taking  of 
polar  hears. 

For  reasons  clisc.ussecl  below,  this 
final  rule  adopts  Alternative  2. 

(ioinparison  of  /\ Iternatives 

As  wc;  exjilainecl  in  our  April  10. 

2012,  propo.secl  rule  (77  FR  23432), 
promulgation  of  Alternatives  2  or  4, 
would  implement  with  revisions,  while 
Alternative  3  would  continue,  our 
lanuary  30.  2012.  final  4(cl)  .spec:ial  rule 
at  .50  (CFR  17.40(c])  by  adopting  the 
c;c)nservation  provisions  of  the  MMPA 
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and  CITFS  as  llie  priinarv  regulatory 
provisions  for  this  tlireattnaul  sp(!(;i(!s. 
I’liese  MMPA  and  Cl'l’FS  provisions 
nigulate  incidental  take,  otlier  typiis  of 
tak(!  including  deterrence!  take  (take  for 
.self-delense  or  welfan!  of  the  animal), 
import,  export,  transport,  purchase  and 
sal(!  or  oiler  for  sale!  or  ])urchase,  ])re-Act 
spi'cimens.  and  suhsi.stence  handicraft 
trade  and  cultural  exchanges. 

Two  e)f  the  alternatives.  Alternative  2 
and  Alternative  3.  would  further 
provide  that  any  incidental  lake  of  pe)lar 
l)(!ars  resulting  from  activities  that 
occurred  outside  a  certain  pniscriheul 
g<!ograj)hic  area  was  not  a  ]n'ohihited  act 
under  the  KSA.  although  those  activities 
would  remain  suhject  to  the  incidental 
take  provisions  in  the  MMPA  and  the 
consultation  reiiuirements  under  section 
7  of  the  ESA.  Alternative!  4  contains  no 
such  provision.  It  leaves  in  place  the 
E.SA  prohibition  on  incidental  take! 
r(!gardle.ss  of  where  the  activitv  causing 
the  take  occurs. 

Alternative!  1  we)ulel  aeleept  fe)r  the 
pe)lar  heuir  the  general  re!gulatie)ns  )e)r 
mexst  threxeteneul  wilellife  founel  at  .'jO 
Cll’R  17.31  anel  17.32.  Stanelarel 
pre)vi.sie)ns  re!gareling  take!,  inelueling 
|)re)visie)ns  that  re!gidate!  ine:iele!ntal  take, 
import.  e!xpe)rt.  trans])ort.  .sale  e)r  offe!r 
leer  .sale.  pre!-Ae:t  sp(!t:ime!ns.  anel 
suhsistenex!  u.se.  weenlel  all  ap))ly. 

Ne!ci!ssary  and  Advisable  Fineling  and 
Katinnal  Basis  Finding 

Similar  le)  the  ge!ne!ral  re!gulatory 
re!eiuire!me!nts  leer  threiateneiel  species 
fe)unel  at  .10  (’.FR  17.31  anel  17.32  anel 
the  j)re)visions  leer  (!nelange!re!el  sj)e!e:ie!s 
feeunel  in  seuitiems  0  anel  10  e)f  the!  ESA. 
the  MMPA  anel  CITES  generallv  re!gidate! 
ineaelental  take,  nonineiielental  take 
(inclueling  take  lor  .se!lf-ele!fe!nse!  eer 
welfare  of  the  animal),  imi)e)rt.  e!X])ort. 
pe).sse!.ssie)n  e)f  a  .spe!e;ime!n  takem  in 
vieelation  of  the  law.  transpe)rt.  pnrediase 
e)r  sale  and  e)ffe!r  fe)r  pure:hase  or  .sale. 
pre!-Ae:t  speuamens.  and  suhsistene-.e  use. 
in  the  fe)lle)wing  .se!e;tion.s.  we  ])re)viele!  an 
e!xplanatie)n  e)f  he)w  the  various 
pre)visie)ns  of  the!  ESA.  MMPA,  anel 
CITES  inteiirelate  and  he)w  the: 
regulateerv  preevisions  of  this  4(d)  S])e!e;ial 
rule  are  nee:e!.ssarv  anel  aelvi.sable  to 
|)re)vide!  fe)r  the  e;e)n.se!rvatie)n  e)f  the  ])e)lar 
henir  and  include!  appro])riate! 
re!strie;tie)n.s  fre)m  .se!e:tie)n  t)(a)(1)  e)f  the 
ESA. 

Deilnitions  of  Take 

Both  the  ESA  anel  MMP/\  ])re)hihit 
take  of  pre)te!e:te!el  .s])e!e:ie!s  eever  the  .same: 
ge!ogra|)hie:  are!a.  Ne)ne!the!le!s.s.  the 
ele!finitie)n  of  “take:"  eliffers  .some!what 
hetweM!!!  the:  twe)  Ae;l.s.  “Take"  is  deifineul 
in  the  ESA  as  meaning  te)  "harass,  harm, 
pursue,  hunt,  .she)e)t.  weeimel,  kill,  trap. 


e:apture!  eer  e;olle!e:t.  e)r  atte!mi)t  te)  engage: 
in  any  sue:h  e:e)nelue:t”  (10  I  J.S.C. 
1.132(15))).  The:  MMPA  de!fine!S  “take"  as 
meaning  te)  “hara.ss,  hunt,  e:a|)tnre!.  e)r 
kill,  or  to  atte!mpt  te)  harass,  hunt, 
e;a|)ture!,  e)r  kill  any  marine  mammal" 
(lOlI.S.fi.  1302(13)).  A  luiinhe!!’  of  te!rms 
appexir  in  both  ele!finitie)n.s;  he)we!ve!r,  the 
te!rm.s  "harm."  “pursue:,"  “slueot." 
“we)imel."  “trap,”  anel  “e:olle!e:t”  are: 
inclueleel  in  the  hiSA  eledinitieen  hnt  not 
in  the:  MMPA  elefinitie)!).  Ne)ne!the!le!.s.s. 
the  I’kSA  pre)hibitie)ns  e)n  “pursue." 
“.she)e)t."  “we)und,"  “tra]),”  anel 
"e:e)lle!e:t"  are  within  the  .se:e)pe!  e)f  the 
MMPA  “take”  elefinitie)!).  As  further 
eliseaisseel  be!le)w.  a  pease)!!  who  ])!!rsues, 
she)ot.s.  wou!iels,  traps.  e)r  e;olle!e:ts  an 
;!ni!!ial.  e)r  atte!!!i])ls  to  ele)  i!!!y  e)f  the!.se 
ae;t.s,  has  haras.seid  (whie:h  i!ie:luele!.s 
injury),  h!!nteel,  e:apture!d,  or  killed — or 
atle!!!ipte!el  te)  hara.ss,  hunt,  e;a])ture.  e)r 
kill — the  c!!ii!nal  i!i  violatie)!i  e)f  the: 
MMPA. 

The:  ten)!  "harm”  is  alse)  ieeedneleel  i!i 
the  ESA  ded’initie)!!  e)f  “take:,"  beet  is  less 
e)hvie)usly  relateel  te)  “take:”  uneler  the 
MMPA  eie!fi!iltie)!i.  Unele:!'  e)ur  ESA 
re!gulatie)!is.  “hann”  is  d)!fi!ie!d  at  10 
(3*’R  17.3  as  “a!i  ae:t  whie;h  ;ie;tu;!lly  kills 
!)!'  i!!jure!.s  wilellife.  Sue:h  ae;t  i!!<!y 
i!!e;i!!de!  .sig!!ifie:imt  hahitiit  enodifieaitio!! 
or  de!gri!elatie)!i  whe!re!  it  ae:tuallv  kills  or 
i!!j!!re!.s  wilellife:  hv  .sig!iifie:a!itly 
i!npairi!ig  e!s.se!!iti;il  be!hi!vie)ral  jeiettereis, 
ine:lneli!ig  l)re!e!eli!!g.  fe!e!di!!g.  e)r 
she!lte!ri!ig."  While:  the:  te:!!!!  “hi!r!!i"  i!i 
the:  ESA  “take”  elefinitie)!!  e!!ice)!!i])as.se!s 
!ie!gative!  effeHMs  through  habitat 
!!!e)difie;atie)!!.s,  it  ree]uire!.s  e!viele!!ie:e!  thi!t 
the  habitat  !ne)elifie:atie)!i  e)r  ele!grad<!tie)!i 
will  re!sult  in  s|)e!e:ifie:  effeals  e)!i  wildlife: 
Ae:tual  eleaith  or  i!ij!!rv. 

The  ter!!!  “h<!ra.ss”  is  alse)  de!fi!!e!el  in 
the  MMPA  a!!el  e)ur  ESA  re!gulatio!!.s. 
Iheeler  e)ur  ESA  re!gulatie)!!.s.  "hane.ss” 
refers  to  a!!  "i!!te:!!tie)!!al  e)r  !!e!glige!!!t  ae;t 
e)!'  e)!!!is.sie)n  whie.h  e:re!ate!.s  the 
like!lihe)e)el  of  injury  te)  wilellife:  by 
atnteeying  it  te)  sue:h  a!!  e!xte!!!t  as  te) 
significaeetly  elisreept  !!or!!!al  hehievion!! 
patte!r!!S  whie;h  i!!e:luele!.  but  are  !!e)t 
li!!!ite:el  te),  hree!di!!g,  feeeling,  or 
.she!lte!ri!!g”  (10  (iFR  17.3).  VVith  the 
e!xce!ptie)!!  e)f  the  ae:tivitie!s  !!!e!!!tio!!e!el 
hele)w,  “h:ira.s.s!ne!!t”  unele:!'  the:  MMPA 
!!!e:a!!.s  “ii!!y  ;ict  of  pursuit,  te)rn!e:!!t.  or 
jn!!!e)ya!!e:e:”  that  “h:!S  the:  pote:!!tial  te) 
i!!jure:  ii  eeiarine:  !!!cU!!!!!al  e)r  !!!c!rii!e: 
!!ii!!!!!!!al  stock  i)!  the  wilel”  (E)!ve:l  A 
h:irass!!!e:!!t).  or  “hies  the:  ])e)te:!!tial  te) 
elist!!!'!)  a  nearieee:  !na!n!!!al  or  neierieee: 
!!ia!!!!!!al  stock  iu  the:  wild  bv  e;au.si!!g 
di.srui)tie)!i  e)f  behavioral  ])iitte:r!!S, 
i!!e:lueli!!g,  beet  eeot  li!!iite:el  te),  enignetie)!!, 
bre:athi!!g.  etursieeg.  hreeelieeg,  fe:e:eli!!g,  en' 
shelterieeg”  (Level  13  harassenent)  (10 
U.S.C:.  1 302(1  «)(A)). 


Se:e:tie)!!  315)  of  the:  Natieeuiil  De:fe:!!.se: 
Authorizatio!!  Ae:t  for  f^.s!;!)!  Ye:ar  2004 
(NDAA;  Puhlie:  Law  108-130)  re:vise:el 
the  ele:fi!!itie)!i  e)f  “harasseneeet”  under 
se:e;tion  3(18)  of  the  MMPA  iis  it  ap])lie:.s 
te)  eeeilitiirv  reiediness  or  seiieentifie: 
re:se)arch  e:o!!elue:te:d  by  or  e)!!  l)))half  of 
the  l'’e:deriil  Ce)ve:r!!!!!e:!!t.  Se:e;tie)!i  315) 
ele:fi!ie)d  hiira.ss!!!e:!!t  lor  )he:.se:  purpe).se:.s 
i!s  “(i)  aeey  act  that  ieejures  e)r  has  the: 
significiuet  peeteeitial  to  injure:  a  euierieee 
!!!a!!!!!!al  ()!'  ueariue:  !!!iU!!U!al  steeck  iee  the 
wilel:  e)!'  (ii)  luey  ae:t  that  elisturhs  e)r  is 
likely  te)  elisturh  a  enarieee  eeeanunal  or 
!!!ari!!e:  !!!i!!!!!nal  .ste)e:k  in  the:  wilel  by 
e;an.si!!g  disrujetion  e)f  eeateeriel  behavioral 
pattenes,  ieee.luelieeg,  heit  !!e)t  lieniteel  to. 
!!iigri!tio!i.  surfae;i!!g,  nursing,  hrei:di!!g, 
feeelieeg,  e)r  sheltering,  to  a  poieet  where: 
sue;h  hehiivieeral  j)atte:r!!S  are  abiU!ele)!!e:el 
e)!'  sig!!ifie:a!!tlv  alte:re:er’  (10  II.S.CL 
1 302(1 8)(B)).  ' 

1)!  !!!e).st  e:ase:.s,  the  elefinitions  e)f 
"harass!!!!:!!!”  uneler  the:  MMPA 
e:!!e:e)!!!j)a.ss  !!!e)re:  i!e;tivitie:.s  thai!  doe:.s  the: 
te:rn!  "harass”  ueeder  the:  Se:rvie;e!',s  ESA 
ri:gulatioi!s.  For  ex<u!!])le:.  while:  the: 
.statute)!'!’  de)fi!!itie)!i  of  “ha!'ii.ss!!!e:!it" 
unele:!'  the:  MMPA  thi!t  a])plie:.s  te)  all 
ae:tivitie:s  e)the:r  thi!!!  enilitary  re:cieli!!e:.ss 
<!!!(!  .se:ie!!tifie:  !'e:se:ii!'ch  e:e)!!eh!e;te:d  by  or 
!)!!  hi!half  e)f  the  l‘’e:ele:!'al  Ce)ve:!'!!!!!e:!!t 
i!ich!ele)s  a!!y  ae:t  of  pursuit,  te)!'!!!e:!!t,  e)!' 
an!ioyane:i:  that  has  the:  "])e)te:!!tial  te) 
ieijure"  or  the:  “pote)!!!ial  te)  elisturh” 
niiirine  !!!ai!!!!!al.s  in  the:  wild  by  causi!!g 
elisruptie)!!  e)f  key  hehavie)!'!!!  ])iitte:!'n.s, 
the:  Se:rvie:e's  ESA  definitio!!  e)f  “hara.ss" 
ap])lie.s  e)!!ly  te)  iU!  i!e:t  or  e)!!!issie)!!  that 
e:!'e)ate:s  the:  "likelihood  e)f  ieejurv"  bv 
ii!!!!oyi!!g  the  wildlife:  te)  .sue:h  a!!  e:xte:!!t 
!!s  to  .sig!!ifie:a!!tly  disru])t  ke:y 
hehi!vie)ral  patte:!'!!s.  Further!!!!)!!;,  e:ve:!! 
the: !!!!)!'!:  narreew  elefinition  of 
“harass!!!!:!!!”  lor  !!!ilita!'y  !'e:aeli!!e:s.s 
i!e;tivitie:.s  or  !'e:.se!a!'e:h  by  or  e)!!  behalf  e)f 
the:  Feeleral  Cove!'!!!!!e!!t  i!!e;luele:.s  a!!  act 
that  i!!ju!'e;s  or  has  “the  sig!!ifie:a!!t 
potential  to  injure"  or  an  ae:t  that 
elistierhs  or  is  “likely  te)  eli.sturb,”  whie;h 
is  ii  strie:te)!'  staetelarel  than  the: 

“likelihe)e)el  of  injurv”  .stanehuel  eeeeeler 
the:  E.SA  eleineitio!!  of  “harass.”  The:  e)!!e 
;i!'e:a  where:  the:  ESA  ele:fi!!itie)!!  e)f 
“harass”  is  hreeieeler  tha!!  the:  MMPA 
ele:fi!!itie)!!  e)f  “hanissene!!!"  is  that  the: 
ESA  ele:fi!!itie)!!  e)f  “hara.ss”  i!ie:h!ele:s  eeeit.s 
e)!'  e)mi.s.sie)!!s  whe:re:as  the:  MMPA 
ele:fi!!itie)!!  e)f  “hc!!';!.ss!!ie:!!t”  i!!e:h!ele:.s 
e)!!ly  ae:t.s.  lleeweve:!',  we:  e;a!!!!e)t  fe)!'e:.se:e: 
e;ire;u!!i.sti!!!e:e:s  eeneler  whie:h  the: 
!na!i;!ge:!!!e:!!t  e)f  ])e)l<!!'  bears  weeulel  eliffe:!' 
ehee:  te)  this  eliflereeiex:  i!!  the  twe) 
ele:fi!!itie)i!.s. 

h!  aelelitio!!,  i!lthe)ugh  the:  E.SA  “take” 
elefinitie)!!  i!!e:h!ele:.s  “lear!!!”  ai!el  the: 
MMPA  “take”  elefittitie)!!  eloes  ne)!.  this 
eliffe:re:!!e:e  sheeielel  ne)!  re:sult  in  a 
eliffe)!'e:!!e:e:  in  eeeanageene:!!!  of  j)e)la!' 
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bears.  As  discussed  earlier.  a])])licati()n 
of  the  FSA  “harm”  definition  r(!(]uires 
evidence  of  dcMuonstrahle  injnrv  or 
d(!atli  to  polar  bears,  't  he  hr(!adth  of  the 
MMIV\  “harassment”  definition 
nuinires  oidy  ])otential  injury  or 
potcmtial  distnrl)ance.  or,  in  tlu;  case  of 
military  readiness  activities,  likidv 
disturbance  causing  disruption  of  kev 
bdiavioral  patterns,  'rhns.  the  evidence 
nuininul  to  eslahlisli  “harm”  under  the 
I'iSA  would  ])rovide  the  (ividence  of 
potential  injnrv  or  potential  or  likely 
disturbance  that  causes  disrn])tion  of 
key  behavioral  patterns  needed  to 
establish  “harassment”  under  the 
MMPA. 

In  summary,  the  definitic)ns  of  “take” 
under  the  MMPA  and  ESA  differ  in 
terminology:  howevcn',  they  are  similar 
in  a])])lication.  We  find  the  definitions 
of  “take”  under  the  Acts  to  he 
comparable,  and  where  thev  differ,  we 
find  that,  due  to  the  breadth  of  the 
MMl^A’s  definition  of  "harassment,”  the 
MMFA’s  definition  of  “take”  is.  overall, 
more  protective.  'I’herefore.  we  find  that 
managing  take  of  ])olar  hears  under  the 
MMFA  aderiuately  provides  for  the 
conservation  of  ]K)lar  hcnu's.  Where  a 
ptM'son  or  entitv  does  not  have; 
authorization  for  an  activity  that  cau.ses 
“take”  und(!r  the  MMFA.  or  is  not  in 
c:omplianc(!  with  their  MMFA  take 
authorization,  the  prohibitions  of  .'jO 
(;i'’R  17.31  will  he  apjjlied. 

Incidental  Take 

The  take  restrictions  under  the 
MMFA,  and  those  typically  provided  for 
threatened  si)ecies  under  the  ESA 
through  our  uigulations  at  .'50  (iER  17.31 
or  a  special  rule  under  .section  4(d)  of 
the  ESA,  ap])ly  regardless  of  whether 
the  action  causing  take  is  i)ur])osefnllv 
directed  at  the  animal  or  not  (i.e.,  the 
take  is  incidental).  Incidental  take  under 
the  ESA  refers  to  the  take  of  a  protected 
species  that  is  incidental  to,  but  not  the 
j)urj)ose  of,  an  otherwi.se  lawful  atdivity; 
under  the  MMFA,  incidental  takings  are 
“infre(|uent,  unavoidable,  or  accidental” 
hut  not  necessarilv  unex])ected.  .'jO  CFR 
18.27(c).  Under  tliis  final  4(d)  ,s])ecial 
rule,  as  with  any  other  prohibited  act,  if 
incidental  take  within  the  United  States 
or  the  United  States’  territorial  sea  or  on 
the  high  seas  is  authorized  or  exempted 
under  the  MMFA.  uo  additional 
authorization  under  .'50  (iFR  17.32  is 
recpunul.  However,  if  the  incidental  take 
is  not  authorized  or  excmipted  under  the 
MMFA,  the  take  ])rohihition  of  .'50  UER 
17.31  would  ap])ly  unless  the  activity 
causing  the  take  occurred  within  the 
tinited  States  but  outside  the  current 
polar  hear  range. 

Most  activities  causing  incidental  lake 
to  polar  bears  have  a  Federal  nexus;  in 


those;  cases,  the  ESA  .section  7 
e;on.sultation  re(|uirements  apply 
r(;gardle.ss  of  wh(;re  the  activity  likelv  to 
cause  the  incidental  take  is  located. 
Section  7(a)(2)  of  the  E.SA  re(|uir(;.s 
Imderal  agencies  to  ensure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  jeo])ardize  tin;  conlinu(;d 
existence  of  any  listed  speci(;.s  or  result 
in  the  destructie)n  or  adver.se 
modification  of  elesignated  critical 
habitat.  Regulations  that  imj)lement 
section  7(a)(2)  of  the  E.SA  (.'ll)  UER  i)art 
402)  define  “jeo])ardize  the  continiu;d 
existence  of”  as  to  “engage  in  an  action 
that  reasonably  would  he  expected, 
directly  or  indirectly,  to  reduce 
a])precial)ly  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed  species 
in  the  wild  by  reducing  the 
reproduction,  numb(;r.s,  or  distribution 
of  that  sjiecies.” 

If  a  F(;deral  action  may  affect  a  listed 
.sj)ecies  or  its  critical  habitat,  the 
res])onsihle  Eed(;ral  agency  (known  as 
the  “action  agency”)  must  enter  into 
consultation  with  the  .Service,  .snhji;ct  to 
the  exce|)tions  set  out  in  ."iO  UER 
402.14(1))  and  the  ])rovi.sions  of  ^  402.03. 
It  is  through  the  consultation  ])roce.ss 
under  section  7  of  the  E.SA  that 
incidental  take  is  identified  and,  if 
nec.es.sary.  Federal  agencies  receive 
authorization  for  incidental  take.  'I’he 
section  7  consultation  retiuirements  akso 
apply  to  the  .Service  and  retiuire  that  we 
consult  internallv  to  ensure  actions  we 
authorize,  fund,  or  carry  out  are  not 
likely  to  result  in  jeo])ardy  to  the  species 
or  adverse  modification  to  its  critical 
habitat.  This  type  of  consultation, 
known  as  intra-.Service  consultation, 
would,  for  examj)le,  be  applied  to  the 
.Service’s  issuance  of  authorizations 
under  the  MMFA  and  E.SA,  e.g..  a 
.Service-issued  scientific  research 
permit.  The  final  4(d)  sjjecial  rule  does 
not  affec:t  the  E.SA  section  7  recjuirement 
that  a  Federal  agency  consult  with  the 
.Service  to  ensure  that  any  action  being 
authorized,  funded,  or  carried  out  is  not 
likely  to  jeo))ardize  the  continued 
existence  of  the  polar  bear  or  result  in 
de.struction  or  adver.se  modification  of 
critical  habitat  if  designated. 

We  document  com])liance  with  the 
niquirements  of  section  7(a)(2)  of  the 
E.SA  through  our  issuance  of  a 
concurrence  letter  for  Federal  actions 
that  may  affect,  but  are  not  likely  to 
adversely  affect,  listed  sjjecies  or  critical 
habitat,  or  i.ssuance  of  a  biological 
opinion  for  Federal  actions  that  are 
likely  to  adversely  affect  listed  species 
or  critical  habitat.  In  those  cases  where 
the  .Service  determines  an  action  that  is 
likely  to  adver.sely  affect  polar  hears  will 
not  likely  result  in  jeopardy  hut  is 
anticipated  to  result  in  incidental  take. 


the  biological  o|)inion  will  describe  the 
amount  or  extent  of  incidental  take  that 
is  reasonably  certain  to  occur.  Under 
section  7(h)(4)  of  the  E.SA,  incidental 
take  of  a  marine  mammal  such  as  the 
|)olar  bear  cannot  he  authorized  under 
the  li.SA  until  the  api)licant  has  received 
incidental  take  authorization  under  the 
MMFA.  If  such  MMFA  authorization  is 
in  place,  the  .Service  will  also  i.ssue  a 
statement  under  the  E.SA  that  specifies 
the  amount  or  extent  of  such  take;  any 
rea.sonahle  and  j)rudent  measures 
considered  appro])riate  to  minimize 
such  effects;  terms  and  conditions  to 
implement  the  measures  necessary  to 
minimize  effects:  and  procedures  for 
handling  any  animals  actually  taken. 

This  final  rule  does  not  change  the 
process  related  to  the  issuance  or 
contents  of  the  biological  opinions  for 
polar  hears  or  the  i.ssuance  of  an 
incidental  take  statement. 

.Some  incidental  take  is  caused  by 
activities  that  do  not  have  a  Federal 
nexus.  The  general  threatened  species 
regulations  at  .'50  ('.FR  17.32(h)  provide 
a  mechanism  for  non-Eederal  parties  to 
obtain  authorization  for  the  incidental 
take  of  threatened  wildlife.  'I'liis  ])roces.s 
re(]uires  that  an  ap])licant  specifv  effects 
to  the  si)ecies  and  .ste]).s  to  minimize  and 
mitigate  such  effects.  If  the  .Service 
d(;termines  that  the  mitigation  measures 
will  minimize  effects  of  any  potential 
incidental  take,  and  that  take  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  species,  we 
may  permit  incidental  take  under  the 
ESA.  This  authorization  would  inclmle 
terms  and  conditions  deemed  nece.ssarv 
or  appropriate  to  insure  minimization  of 
take,  as  well  as  monitoring  and 
reporting  retiuirements. 

Under  this  final  4(d)  special  rule,  if 
incidental  take  has  been  authorized 
under  .section  l()l(a)(.'5)  of  the  MMFA  for 
take  by  commercial  fisheries,  by  the 
issuance  of  an  incidental  harassment 
authorization  (IHA),  or  through 
incidental  take  regulations  for  all  other 
activities,  no  additional  E.SA  incidental 
take  authorization  is  needed  because  the 
MMFA  restrictions  are  more  protective 
or  as  ])rotective  as  standard  E.SA 
re(juirements.  .Separate  from  the 
provisions  of  this  rule,  however.  E.SA 
.section  7  consultation  will  still  he 
re(|uired  for  activities  where  there  is  a 
Federal  nexus.  In  tho.se  ca.ses,  although 
take  is  enumerated  in  the  incidental 
take  statement,  it  is  authorized  through 
the  MMFA.  Where  there  is  no  Federal 
nexus,  we  will  not  rerpiire  an  additional 
incidental  take  permit  under  the  E.SA 
(.'50  UER  17.32(h)),  because  we  have 
determined  that  the  MMFA  restrictions 
are  more  protective  than  or  as  protective 
as  ])ermit.s  issued  under  .'50  UFR 
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17.32(1)).  Any  incidental  take  that  has 
not  been  authorized  under  the  MMPA. 
or  is  not  in  ctnnpliance  with  the  MMl’A 
authorization,  would  remain  prohibited 
under  .'iO  ('.l-'R  17.31  and  subject  to  lull 
penalties  under  both  the  ESA  and 
MMI^A.  so  long  as  the  activity  causing 
the  take  occurred  within  ])olar  hear 
range.  Any  incidental  lake  that  has  not 
been  authorized  under  the  MMPA.  or  is 
not  in  compliance  with  the  MMPA 
authorization,  would  remain  prohibited 
under  the  MMPA  and  subject  to  its 
penalties,  regardless  oi  where  the 
activity  causing  the  lake  is  located. 
Further,  the  ESA’s  citizen  suit  ])rovision 
is  unallected  by  this  special  rule 
anywhere  within  the  current  range  of 
the  species.  Any  person  or  entity  that  is 
allegedly  causing  the  incidental  take  of 
polar  hears  as  a  result  of  activities 
within  the  range  of  the  species  without 
aj)j)roj)riate  MMPA  authorization  can  he 
challenged  through  this  provision  as 
that  would  he  a  violation  of  .'lO  CER 
17.31.  The  ESA  citizen  suit  ju'ovision 
akso  remains  available  for  alleged  failure 
to  consult  under  .section  7  of  the  E.SA 
regardless  of  whether  the  agency  action 
occurs  inside  or  outside  the  current 
range  of  the  polar  hear. 

.Sections  l()l(a)(.'))(A)  and  (I))  of  the 
MMPA  give  the  Service  the  authority  to 
allow  the  incidental,  but  not  intentional, 
taking  of  small  mimhers  of  marine 
mammals,  in  response  to  nupiests  hv 
II..S.  citizens  (as  defined  in  .'iO  ('-f  R 
18. 27(c))  engaged  in  a  specified  activity 
(other  than  commercial  fishing)  in  a 
specified  geographic  region.  Incidental 
take  c:annc)t  he  authorized  under  the 
MMPA  unless  the  Service;  finds  that  the 
total  of  sucii  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stc)c:k.  and  that  suc:h  taking  will  not 
have  an  unmitigahle  adverse  impaci  on 
the  availability  of  the  species  or  .stoc:k 
for  take  for  subsistence;  u.sc;s  of  Alaska 
Native's. 

If  any  take  that  is  likely  to  occeir  will 
be  limitc;cl  to  nonlethal  harassment  of 
the  spc;cies.  the  Service  may  issue  an 
IHA  under  sc;c:tic)n  l()l(a)(!))(n)  of  the 
MMPA.  An  IMA  ceninot  he  issued  for  a 
|)c;ric)cl  longer  than  1  year.  If  the  taking 
may  result  in  more;  than  harassment. 
rc;gulation.s  nnclc;r  .sc;c;tic)n  lOllaK-lKA)  of 
the  MMPA  must  he  issued,  whicii  mav 
he;  in  jilace;  for  no  longer  than  .')  vc;ar.s. 
Once;  rc;gulatic)ns  making  the  rc;cinirecl 
finclings  arc;  in  place;,  we  issue;  letters  of 
authorization  (EOAs)  that  authorize  the 
incicic;ntal  take  for  spc;cific:  prc)jc;c;ts  that 
fall  uuclc;r  the  ju'ox  isious  c.ovcirecl  iu  the 
regulations,  'fhe;  I.OAs  tvjiicedlv  c;xi)ire 
aflc;r  1  yc;ar  and  cemtain  ac;tivity-s|)c;cific: 
monitoring  and  mitigation  mc;asurc;s 
that  ensure;  that  any  take  rc;mains  at  the 
nc;gligihlc;  levc;l.  In  eithc;r  ceise.  the  IHA 


or  the  rc;g'.dations  must  set  forth:  (1) 
Permissihle  mc;thocls  of  taking;  (2) 
nic;ans  of  affc;cting  the  lea.st  prac:tic:ahle 
acivc;rsc;  impac;t  on  the  sj)ec;ie.s  and  their 
habitat  and  on  the  availability  of  the 
s])c;c:ic;s  for  s(d)sistc;nce!  usc;s:  and  (3) 
rc;c]uirements  for  monitoring  and 
rc;porting. 

While  a  clc;terminatic)n  of  nc;gligihle 
impac:t  is  made  at  the  time  the 
rc;gulatic)ns  arc;  i.ssuecl  based  on  the  hc;sl 
information  available;,  eac:h  reciuc;st  for 
an  EOA  is  also  evaluated  to  c;nsurc;  it  is 
consi.stent  with  the  nc;gligihle  impac:t 
determination,  'rhe;  evaluation  c:onsists 
of  the  type  and  sc:opc;  of  the  individual 
prc)jc;c:t  and  an  analysis  of  all  c:urrc;nt 
spc;c;ic;s  information,  inc;lucling  the 
rc;cpiirecl  monitoring  rc;])orts  from 
l)rc;vic)usly  issued  EOAs,  and  c:c)nsiclc;rs 
the  c;ffc;c;ts  of  the  individual  project 
when  adclc;cl  to  all  current  EOAs  in  the 
geographic:  arc;a.  Through  the.se;  means, 
the  tyi)c;  and  level  of  take  of  polar  hc;ars 
is  c;ontinuc)uslv  c;valuatecl  throughout 
the  life  of  the  rc;gidatic)ns  to  ensure  that 
any  take  rc;mains  at  the  level  of 
nc;gligil)le  im|)ac;t. 

Nc;gligihle  imi)ac:t  under  the  MMPA, 
as  clc;finc;cl  at  .'iO  (iFR  18.27(c:),  is  ‘‘an 
impac.t  residting  from  the  s])eciiic;cl 
ac;tivitv  that  c:annc)t  he;  rc;asc)nahlv 
expec;tc;cl  to,  and  is  not  rc;asc)nahlv  likc;lv 
to.  aclversc;lv  affec:t  the  si)c;c:ic;s  or  stoc:k 
through  c;ffc;c:ts  on  annual  rates  of 
rc;c.ruitment  or  survival."  This  is  a  more; 
prc)tec;tivc;  standard  than  standards  for 
authorizing  inc:iclental  take  under  the 
ESA.  whic:h  are:  (1)  For  nc)n-l‘’c;clc;ral 
ac;tions.  that  the  taking  will  not 
a|)])rc;c:iahlv  rc;cluc;e  the;  likelihood  of  the 
survival  and  rec:c)vc;ry  of  the  s])c;c:ies  in 
the  wild  (.'it)  (iFR  17.32);  and  (2)  for 
Fc;clc;ral  ac.lions.  that  the  activity  is  not 
likely  to  jeopardize  the  c:c)ntinuecl 
exi.stc;nc:e  of  the  spc;c:ic;s  (ESA  sc;c;tion  7). 

lnc:iclc;ntal  take  of  threatened  or 
enclangc;rc;cl  marine  mammals.  suc;h  as 
the;  ])C)lar  bear,  that  residts  from 
c;onuuc;rc:ial  fishc;ry  ojjerations  is 
rc;gidatc;cl  .sc;])aratc;ly  unclc;r  the;  MMPA 
through  .sc;c:tic)ns  101  (a)(.'))(E)  and  118. 
Currently  there  is  minimal  overlap 
hc;twc;en  ])C)lar  bears  and  cc)nuuc;rc:ial 
fishing  and.  to  date,  thc;re  arc;  no  rc;pc)rts 
of  polar  hears  having  been  taken  by 
c:c)nunc;rc:ial  fisheries,  hut  it  is 
c:onc:eival)le  that,  with  the  prc)spec;t  of 
fishc;ric;s  opening  in  the;  Arctic;,  there 
will  he  inc:reaseci  overlap.  Sc;c;tic)n 
lOlIaK.lKE)  rec]idrc;s  that,  for  marine; 
mammals  from  a  spc;cic;s  or  stc)c:k 
clc;signatc;cl  as  clc;plc;tc;cl  bec:ausc;  of  its 
listing  as  an  endangered  or  threatc;nc;cl 
spc;c:ies  unclc;r  the  ESA,  a  finding  must 
he  made  that  any  inc;iclental  mortality  or 
sc;rious  injury  from  c:onunc;rc:ial  fisheries 
will  have  a  negligible  impac;t  on  suc:h 
s])c;c:ic;s  or  stc)c:k.  In  c;.ssenc:c;,  .sc;c;tic)n 


101(a)(.'))(E)  apj)lic;s  the;  same;  “nc;gligihlc; 
impac:t"  standard  to  the  authorization  of 
inc;iclc;ntal  take  clue  to  c:c)mmc;rc:ial 
fishery  ac;tivitic;s  that  is  applied  to 
inc:idc;utal  take;  from  other  activities.  In 
addition,  an  IvSA  rc;c:c)vc;rv  plan  must  he; 
clc;velc)])c;cE  unless  otherwise;  exc;c;ptecl. 
and  all  rc;c]uirc;mc;nls  of  MMPA  sec;tic)n 
118  must  he  mc;t.  The.se  authorizations 
may  he;  in  i)lac:c;  for  no  longer  than  3 
yc;ars,  when  new  finclings  must  he 
made;. 

The;  length  of  the  authorizations 
unclc;r  the  MMPA  are  limited  to  1  year 
for  in  As.  3  yc;ars  for  c;c)mmerc:ial  fishing 
authorizations,  and  .I  yc;ars  for 
inc:iclc;ntal  take  rc;gulations.  thus 
ensuring  that  ac:tivities  likely  to  c:ause 
incidental  take  of  polar  hc;ars  arc; 
])c;rioclic:ally  rc;viewecl  and  mitigation 
mc;asurc;s  upclated,  if  nc;c:essary,  to 
ensure  that  take  remains  at  a  nc;gligible; 
level.  Inc:iclental  take  ])c;rmits  and 
statements  under  the  ESA  have  no  suc:h 
.statutory  time  limits.  Incidental  take; 
.statc;mc;nts  under  the  ESA  rcanain  in 
c;ffc;c:t  for  the  life  of  the  f’ecleral  ac:lion. 
unlc;.ss  reinitiation  of  c:c)n.sidtatic)n  is 
triggered.  lnc:iclental  take  ])ermit.s  under 
the  ESA  for  nc)n-Feclc;raI  ac:tivitic;s  c;an 
he;  for  various  durations  (see  .'iO  (;i'’R 
17.32(h)(4)),  with  some  ])c;rmits  valid  for 
up  to  .')()  yc;ars. 

llc;c;ausc;  of  their  .stric:tc;r  standards  and 
manclatorv  periodic:  rc;evaluation  evc;n 
in  the  al).sc;nc:c;  of  a  reiiutialion  trigger, 
the  inc;iclental  take  standards  under  the 
MMPA  provide;  a  grc;atc;r  lc;vel  of 
|)rotc;c:tic)n  for  the  ])olar  hear  than 
aclo|)tion  of  the  standards  unclc;r  the 
ESA  at  .'■)()  CFR  17.31  and  17.32.  As 
suc.h,  this  final  sjeecial  rule;  adopts  as 
the  j)rimary  lugulatorv  sc;heme  the; 

MMPA  standards  for  authorizing 
I’ecleral  and  non-I’c;clc;ral  inc.iclental  take 
as  nc;c:es.sarv  and  advisable  to  provide 
for  the  c;onsc;rvation  of  the  polar  hear, 
while  retaining  the  ESA  prohibition  on 
inc;iclental  take  for  any  taking  by 
ac;tivitic;,s  within  polar  bear  range  that 
has  not  been  authorized  under  the 
MMPA  or  for  situations  whc;rc;  the 
person  or  entity  is  not  in  c:c)m])lianc;c; 
with  their  MMPA  inc:iclc;ntal  take 
authorization. 

As  stated  above;,  when  the  Sc;rvic;c; 
issues  authorizations  for  otherwise 
jH'ohihitecl  inc;iclental  take  under  the 
MMPA,  wc;  mu.st  determine  that  those 
ac:tivitic;s  will  rc;.sidt  in  no  more;  than  a 
negligible  im])ac;t  on  the  ,spc;c;ic;.s  or 
stock,  and  that  suc;h  taking  will  not  have 
an  unmitigahle  adverse  im|)ac:t  on  the; 
availability  of  the  si)c;c;ie.s  or  stoc.k  for 
suhsi.stc;nc:c;  use  take.  The  clistinc.tion  of 
c;oncluc:ting  the  analysis  at  the  species  or 
stoc:k  level  may  he  an  imj)ortant  one  in 
some;  c;asc;s.  Under  the  ESA.  the 
‘‘jc;c)])arcly"  standard,  for  Feclc;ral 
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incidental  take,  and  the  “ai)i)re(:ial)lv 
reduce  the  likelihood  of  survival  and 
nicovery”  standard,  for  non-Federal 
take,  an;  always  apj)lied  to  the  listed 
(Mitity  (i.(!..  the  listed  s))(!cies, 
siihs])ecies,  or  distinct  ])0])iilation 
segment).  The  .Scnvica;  is  not  givam  the 
discretion  under  the  I'i.SA  to  as.sess 
“jeopardy"  and  “ai)preciahly  rculnce  the 
likelihood  of  survival  and  recovery"  at 
a  smaller  scale  (e.g..  stock)  unless  the 
listed  entity  is  in  fact  smaller  than  tin; 
entire  speci(;s  or  snhs])ecies  ((;.g.,  a 
distinct  j)opnlation  segnumt).  Therefore, 
because  avoiding  greater  than  negligible 
impact  tf)  a  stock  is  even  tighter  than 
avoiding  greater  than  negligible  im])act 
to  an  entire  sjjecies.  tin;  MMPA  may  he 
much  more  jn'otective  than  the  ESA  for 
activities  that  occur  only  within  one 
stock  of  a  listed  specaes.  In  tlie  case  of 
the  polar  hear,  the  species  is  listed  as 
threatened  in  its  entiriity  under  the  ESA, 
while  mnlti))le  stocks  are  recognized 
under  the  MMPA.  Therefore,  a  variety  of 
activities  that  may  im])act  polar  hears 
will  he  as.ses.sed  at  a  finer  scale  under 
the  MMPA  than  they  woidd  have  been 
otherwi.se  under  the  ESA. 

In  addition,  during  the  process  of 
authorizing  any  MMPy\  incidental  take 
under  section  101  (a)(.'j).  w(!  must 
conduct  an  intra-Service  consultation 
under  section  7(a)(2)  of  the  ESA  to 
ensure  that  providing  an  MMPA 
incidental  take  authorization  to  an 
a])])licant  is  an  act  that  is  not  liktdv  to 
jeopardize  the  continmul  (;xistence  of 
the  i)olar  hear,  nor  adversely  modify 
critical  habitat.  As  the  standard  for 
ap])roval  under  MMPA  section  l()1(a)(.'5) 
is  no  more  than  “negligible  impact”  to 
the  affect(Hl  marine  mammal  sj)ecie.s  or 
.stock,  we  believe  that  anv  MMPA- 
compliant  authorization  or  regulation 
would  ordinarily  meet  the  ESA  .section 
7(a)(2)  standards  of  avoiding  jeoj)ardy  to 
the  si)ecie.s  or  adverse  modification  to 
critical  habitat  designated  for  the 
speciies.  Under  this  final  4(d)  special 
rule,  any  incidental  take  that  could  not 
b(!  authorized  under  section  1()l(a)(.'i)  of 
the  MMPA  will  remain  subject  to  the 
E.SA  thiHiatened  species  regulations  at  .'iO 
CER  17.31. 

To  the  extent  that  any  Fcideral  actions 
an;  found  to  comport  with  the  standards 
for  MMPA  incidental  take  authorization, 
we  fully  anticipate  that  anv  such  section 
7  consultation  under  the  ESA  would 
r(;snlt  in  a  finding  that  the  proposed 
action  is  not  likely  to  jeo|)ardize  the 
continued  existence;  of  the  jeolar  b(;ar.  In 
addition,  we  anticipate  that  anv  such 
])roposed  actions  would  augment 
protection  and  enhance  Service 
management  of  the  ])olar  bear  through 
the  application  of  site-specific 
mitigation  nu;asur(;s  contained  in  an 


authorization  issued  under  the  MMPA. 
Therefore,  we  do  not  antici])ate  at  this 
time;,  in  light  of  the  ESA  jeo|)ardy 
standard,  the  MMPA  m;gligihle-imi)act 
standard,  and  tin;  maximum  duration  of 
these  MMPA  authorizations,  that  there 
could  be  a  conservation  basis  for 
retpnring  any  entity  holding  incidental 
take  authorization  under  tin;  MMPA  for 
which  IvSA  c;on.snltation  has  l)(;(;n 
condnct(;d  anil  in  compliance  with  all 
nu;asnr(;s  under  that  MMPA 
authorization  (e.g..  mitigation)  to 
implement  further  measures  under  the 
ESA,  as  long  as  the  action  does  not  go 
beyond  the  .scope  and  duration  of  the 
MMPA  take  authorization. 

For  exam])le,  affiliates  of  the  oil  and 
gas  industry  have  reipie-sted,  and  we 
have  issued  regulations  since  l‘)91.  for 
incidental  take  authorization  for 
activities  in  occupied  jjolar  hear  habitat. 
This  includes  regulations  i.ssued  for 
incidental  take  in  the  Beaufort  Sea  from 
15)93  to  the  present,  and  regulations 
issued  for  incidental  take  in  the 
(ihnkchi  .Sea  for  tin;  period  1 5)91-1 5)‘)() 
and,  more  recently,  r(;gnlations  for 
similar  activities  and  iiotiaitial 
incid(;ntal  take  in  the  (ihnkchi  Sea  for 
the  period  2()()3-2()1 3.  A  detailed 
history  of  our  past  regulations  for  the 
Beaufort  and  (ihnkchi  S(;a  r(;gions  can 
be  found  in  the  final  rules  jinhlished  on 
Angn.st  3.  2011  (70  FR  4701 0),  and  )nne 
11. 200H  (73  FR  33212).  respectively. 

'I'lie  mitigation  measures  that  we  have 
reiiuired  for  all  oil  and  gas  (;x|)loration 
and  development  projects  inclndi;  a  site- 
specific  plan  of  operation  and  a  site- 
specific  ])olarbear  interaction  ])lan. 
.Site-specific  plans  outline  the  steps  the 
a])])licant  will  take  to  minimize  effects 
on  polar  bears,  such  as  garbage  dispo.sal 
and  snow  management  ])rocednres  to 
reduce  the  attraction  of  polar  bears,  an 
outlined  chain-of-command  for 
responding  to  any  ])olar  bear  sighting, 
and  ])olar  bear  awareness  training  for 
em];ioyees.  The  training  program  is 
designed  to  educate  field  personnel 
about  the  dangers  of  bear  encounters 
and  to  implement  safety  procedures  in 
the  event  of  a  bear  sighting.  Mo.st  often, 
the  appropriate  response  involvi;s 
merely  monitoring  the  animal’s 
activities  until  it  moves  out  of  the  area. 
However,  personnel  may  hi;  instructed 
to  leave  an  area  when;  b(;ars  are  seen. 

Additional  mitigation  mi;a.snres  are 
also  reijuired  on  a  ca.se-hv-case  basis, 
depending  on  the  location,  timing,  and 
tyj)e  of  s])ecific  activity.  For  examjjle, 
we  may  re(|uire  trained  marine  mammal 
oh.servers  for  offshore  activities; 
l)reactivity  surveys  (e.g..  aerial  surveys, 
infrared  thermal  aerial  surveys,  or  jiolar 
bear  scent-trained  dogs)  to  determine 
the  pre.sence  or  absence  of  dens  or 


denning  activity;  measures  to  protect 
jiregnant  polar  b(;ars  during  denning 
activities  (den  selection,  birthing,  and 
maturation  of  cubs),  including 
incor])oration  of  a  1-mile  (1  .()-kilomet(;r) 
buffer  surrounding  known  dens;  and 
enhanced  monitoring  or  flight 
restrictions.  'I'liese  mitigation  mea.snri;s 
are  implemented  to  limit  human-bear 
int(;ractions  and  disturbances  to  l)(;ar.s, 
and  have  ensnr(;d  that  indnstrv  effects 
on  polar  hears  have  r(;mained  at  the 
negligible  level.  Data  provid(;d  bv  the 
reipured  monitoring  and  r(;porting 
programs  in  the  Beaufort  Sea  and  in  the 
Uhnkchi  .Sea  show  that  mitigation 
measures  snccessfidly  minimized  effects 
on  polar  hears  (U.SF\VS  unpublished 
data). 

Activitif^s  Outside  Current  Bunge 

This  special  rule  includes  a  se])arate 
provision  (j)aragraph  (4))  that  addresses 
take  under  the  ESA  that  is  incidental  to 
an  otherwise  lawful  activity  that  occurs 
within  the  United  .States  hut  outside  the 
current  range  of  the  ])olar  hear.  Under 
paragra])h  (4).  incidental  take  of  polar 
l)ears  that  results  from  activities  that 
occur  within  the  United  .States  hot 
outside  of  the  enrrent  range  of  the 
s])(;cies  is  not  snbj(;ct  to  the  prohibitions 
found  at  .'10  CFR  1 7.31 . 

Under  ])aragrai)h  (4),  any  incidental 
take  that  results  from  activities  within 
the  enrrent  range  of  the  polar  hear 
remains  subject  to  tin;  ])rohihition.s 
found  at  .'10  UFR  17.31.  although,  as 
exi)lained  in  the  previous  section,  any 
such  incidental  take  that  has  already 
been  anthoriz(;d  under  the  MMBA  will 
not  re(|nire  additional  E.SA 
authorization. 

Any  incidental  take  of  a  polar  bear 
caused  by  an  activity  that  occurs  within 
the  United  .States  but  outside  of  the 
curn;nt  range  of  the  species,  however, 
would  not  be  a  |)rohibited  act  under  the 
ESA.  But  nothing  in  paragraph  (4) 
modifies  the  ])rohibitions  against  taking, 
including  incidental  taking,  under  the 
MMPA,  which  continue  to  aj)])ly 
regardless  of  where  the  activity  occurs. 

If  it  is  shown  that  a  particular  activity 
conducted  outside  the  current  range  of 
the  specii;s  is  rea.sonablv  likelv  to  cansi; 
the  incidental  taking  of  a  i)olar  h(;ar. 
whi;ther  lethal  or  nonlethal.  any 
incid(;ntal  take  that  occurs  is  a  violation 
of  the  MMPA  nnh;ss  authorization  for 
the  take  under  the  MMPA  has  been 
issued  bv  the  .Service. 

Any  incidental  take  caused  by  an 
activity  outside  the  current  range  of  the 
polar  bear  and  covered  by  the  MMPA 
would  he  a  violation  of  that  law  and 
subject  to  the  full  array  of  the  statute’s 
civil  and  criminal  penalties  unless  it 
was  authorized.  Any  person,  which 
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includes  Inisines.ses.  Slates,  and  Federal 
agencies  as  well  as  individuals,  who 
violates  the  MMFA’s  takings  prohihition 
or  any  regulation  may  he  asses.sed  a  civil 
IMMiait  v  of  up  to  S  t  ().()()()  for  each 
violation.  A  person  orentitv  that 
knowingly  violates  the  MMFA's  takings 
|)rohihition  or  any  regulation  will,  upon 
conviction,  he  fined  lor  (!ach  violation, 
imprisoned  for  up  to  1  yciar.  or  both. 
Pleas(!  nd'er  to  the  “Penalties" 
discussion  helow  for  additional 
discussion  of  the  j)enalties  under  the 
IvSA  and  the  MMPA. 

Any  individual,  husine.ss.  State 
government,  or  luuleral  agencv  suhjetl 
to  the  jurisdiction  of  the  United  States 
that  is  likely  to  cause  the  incidental 
taking  of  a  polar  hear,  regardless  of  the 
location  of  their  activity,  must  therefore 
.seek  incidental  take  authorization  under 
the  MMPA  or  ri.sk  such  civil  or  criminal 
penalties.  As  ex])lained  earlier,  while 
the  Service  will  work  with  anv  person 
or  entity  that  seeks  incidental  take 
authorization,  such  authorization  can 
only  1)(!  granted  if  any  take  that  is  likely 
to  occur  will  have  no  more  than  a 
negligible  im])act  on  the  species.  If  tin; 
n(!gligibl(!  impact  standard  cannot  Im; 
met.  th(!  person  or  entity  will  have  to 
modify  their  activities  to  meet  the 
.standard,  modify  their  activities  to 
avoid  the  taking  altogether,  or  risk  civil 
or  criminal  penalties. 

In  addition,  nothing  in  paragraph  (4) 
of  this  final  ruh;  affects  .s(!ction  7 
consultation  reciuirements  outside  the 
curnmt  range  of  tlu;  polar  hear.  Any 
Federal  agency  that  intends  to  engage  in 
an  agency  action  that  "may  affect"  polar 
l)(!ar.s  must  comi)ly  with  .'50  (;FR  part 
402.  nigardless  of  the  location  of  the 
agency  action.  This  includes,  hut  is  not 
limited  to.  intra-Service  consultation  on 
any  MMPA  incidental  take 
authorization  jjrojjostHl  for  activities 
located  outside  the  current  range. 
Paragraph  (4)  does  not  affect  in  any  wav 
the  standards  for  issuing  a  biological 
oj)inion  at  the  end  of  that  consultation 
or  the  contents  of  the  biological  opinion, 
including  an  as.ses.sment  of  the  nature 
and  amount  of  take  that  is  likcdv  to 
occur.  An  incidental  take  .statement 
would  also  be  issued  under  any  oj)inion 
wh(;re  the  Service;  finds  that  the  agency 
action  and  the  incidental  taking  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  .s|)ecies  or  n;.sult  in  the 
destruction  or  adverse  modification  of 
any  polar  hear  critical  habitat  that  mav 
he  designated.  ])rovided  that  the 
incid(;ntal  taking  has  already  been 
authoriz(;d  under  the  MMPA,  as 
re(]uired  under  section  7(1))(4)  of  the 
FSA.  The  Service  will,  however,  inform 
the  Federal  agency  and  any  a])j)licants 
in  the  biological  opinion  and  anv 


incidental  take  statement  that  the  take 
identifi(;d  in  the  biological  o|)inion  and 
tin;  statement  is  not  a  |)rohihit(;d  act 
under  the  FSA.  although  any  incidental 
take  that  actually  occurs  and  that  has 
not  h(;en  authorized  under  the  MMPA 
would  r(;main  a  violation  of  tlu;  MMPA. 
Th(;re  is.  therefore,  no  con.s(;rvation 
(;ffect  on  polar  hears  from  |)aragra|)h  (4). 

One  diflerencc;  between  the  MMPA 
and  the  FSA  is  the  ajjplicabilitv  of  tin; 
f]SA  citiz(;n  suit  provision.  Under 
.s(;ction  11  of  the  F.SA.  any  p(;r.son  mav 
commence  a  civil  suit  against  a  ])erson. 
husine.ss  entity.  State  government,  or 
Fed(;ral  agency  that  is  allegedly  in 
violation  of  tlu;  FSA.  Such  lawsuits 
have  been  brought  by  j)rivat(;  citizens 
and  citizen  groups  where  it  is  alleged 
that  a  person  or  entity  is  taking  a  li.sted 
species  in  violation  of  the  FSA.  The 
MMPA  does  not  have  a  similar 
j)rovision.  So  while;  any  unauthorized 
incidental  take  can.sed  hv  an  activitv 
outside  the  current  range  of  the  polar 
hear  wonld  be  a  violation  of  the  MMPA. 
legal  ac:tion  against  the  ])(;rson  or  entitv 
causing  the  take  could  oidy  he  broughi 
by  tlu;  Unit(;d  States  and  not  hv  a 
private;  e:itize;n  eer  e;itize;n  gre)U]).  But 
iiiiihility  eef  ;i  e:itize;n  gre)up  e)r  priveite; 
e;itize;n  te)  bring  <i  sep.enite;  ae;tie)n  unele;r 
the;  l']SA  ele)e;.s  met  luive;  a  e:e)n.se;rvatie)n 
effe;e:t  eni  the;  .spe;e:ies  wluai  that  .same 
take;  is  re;aelily  e;nfe)re:e;ahle;  hv  the; 
ge)ve;rnuu;nt  uneler  the;  MMPA.  In 
aelelitie)!!.  eeperatieen  eefthe;  eatizen  suit 
inen  isieni  re;m<iins  unaffe;e:teel  lor  anv 
re;strie;teel  ;ie:t  e)ther  than  ineaelental  take;, 
sue:!)  .is  ne)n-ine:iele;ntal  take;.  im])e)rt. 
exi)e)rt.  sale,  anel  tninspea  t.  re;garelle;.ss  e)f 
whether  the  activity  oe:e:ur.s  eeutsiele  the 
eairrent  nenge  e)f  the  peelar  hear.  Furthe;r. 
the  FSA's  citize;n  suit  provision  is 
unaffe;e:t(;el  by  this  .spe;eaal  rede;  when  the 
;ee:tivity  eamsing  incielental  t.ike  is 
anvwlu;re  within  the;  eairrent  range  of 
the;  speeaes.  Any  i)e;r.son  or  entitv  that  is 
alle;geelly  eamsing  the  incieie;ntal  take  eif 
polar  be;ar.s  as  a  re;.sult  eif  ae:tivitie;.s 
within  the  eairrent  range;  eif  the;  speeaes 
witheuit  appreipriate  MMPA 
autheuization  earn  he;  ediallengeel  threuigh 
the;  eatizen  suit  preivisiem  as  tliat  weuilel 
he;  a  vieilation  eil  the  FSA  implementing 
re;gulatie)n.s  at  .'50  CFR  17.31.  The;  FSA 
eatizen  suit  iireivisiem  alsei  re;maiu.s 
iivailahle  feir  aile;ge;el  failure;  tei  eamsiilt 
unele;r  se;e;tie)n  7  eif  the;  FSA.  re;garelle;.ss 
eil  whe;the;r  the;  age;ne;y  iuliem  eieaairs 
insiele  eir  euitsiele;  the;  eairrent  range  eif 
the;  peilar  he;ar.  Furthe;r.  any  iiuaelentiil 
taking  e:au.se;el  by  an  aeitivity  euitsiele;  the; 
eairrent  range;  eif  the;  ]ieilar  lie;ar  that  is 
e;einne;e;te;el.  either  elireelly  eir  in  e:e;rtain 
inst<ine:e;.s  ineliree;tly.  to  an  aeitiem  by  a 
Feele;ral  ageiuiy  ceiulel  he;  piir.sue;el  uneler 
the  Aehninistrative  Proeieelure  Act  of 


104(5  (.'5  U..S.U.  70(5).  whieih  alleiws 
e:halle;nge;s  tei  fined  age;ne:y  aelieins. 

Paragrajih  (4)  eif  the;  2008  4(el)  rule; 
a|iiilie;el  eiiily  tei  the;  ineaele;ntal  take;  eif 
]ieilar  lieiars  resulting  freim  ae:tivitie;.s 
within  the;  Unite;el  State;s  hut  euitsiele;  the; 
speeaes’  eairre;nt  range.  The;  pre;amlile;  tei 
the;  rule;  was  e:le;ar  that  this  eliel  neit  aife;e:t 
the;  eihligatiein  in  the;  .se;e:tiein  7  preieiess 
tei  ieleintify  the;  iinjiaels  ein  peilar  lieiars. 
if  iiny.  eif  sue:h  aeitivities  euitsiele  the; 
spe;e:ie;.s’  reinge.  Any  ine;iele;ntal  take; 
lawsuit  lireiught  uneler  the  e:itize;n  suit 
preivisieins  eif  the;  FSA  weuilel  ne;eel  tei 
.seaile  a  high  liurelein  eif  seaentifie;  preieif. 

Meireover.  sue;h  jireieif  weuilel 
uneleuiliteelly  leael  to  a  fineling  eif  a  take; 
unele;r  the;  MMPA.  Thus,  as  the;  elistrie:t 
exiurt  s]u;eafie:ally  uphelel.  the;  Se;rvie:e 
has  e:eine:luele;d  that  a  reehmelant  overlav 
eif  FSA  permitting  iireieaielnreis  anel 
lienalties  for  aedivities  outsiele  the  range 
eif  the  peilar  hear  is  nnneeiessary.  This  is 
true;  re;gardles.s  eif  whetluir  a  eam.sal 
e:einne;e:tion  earn  he  sluiwn  teielav  or  at 
seiine;  time  in  the  future.  Ae;e:eirelinglv. 
the;  |)reipei.se;d  rule’s  eliseaissiein  eif 
eamsatiein  is  neit  repeiateel  at  lemgth  in 
this  ]ire;amlile;  tei  the  final  rule. 

Iiupoit.  Export.  Direct  Take,  Transport, 
Purchase,  and  S(de  or  Offer  for  Sale  or 
Parebase 

(uaienil  MMPA  Re;strie:tiein.s 

When  setting  re;.strie:tieins  feir 
threiatemeel  s]ie;eae;.s.  the;  Serviea;  has 
ge;ne;rcilly  aelojiteel  jireihihitieins  ein  their 
imjieirt;  e;xpeirt;  take;  transjieirt  in 
interstate  eir  feireign  e:eimnu;rce  in  the; 
e:euir.se;  eif  a  e;eimnu;re:ial  ae:tivitv:  sale  eir 
eiffer  feir  sale  in  inteirstate  eir  feireign 
ceimmerce;  anel  juisseission.  sale. 
ele;live;rv.  carrying.  tran.s])eirlatiein.  eir 
.shi]i]iing  of  unlawfully  taken  sjieeaeis. 
either  threuigh  a  .sj)e;e;ial  rule  or  threuigh 
the  jirovisions  of  .'50  CFR  1 7.31.  For  the; 
]Kilar  lie;ar.  these  .same  activitie;.s  are 
already  strictly  re;gulate;d  uneler  the 
MMPA.  Se;e;tion  101  eif  the  MMPA 
preivieles  a  morateirium  ein  the;  taking 
and  impeirtatiein  eif  marine  mammals 
anel  their  ]ireiehie:ts.  Se;e;tion  102  eif  the; 
MMPA  further  prohibits  ae:tivities 
unle.ss  e;xe;m]iteel  eir  autheirizeiel  uneler 
suliseieiuent  se;e:tiein.s. 

Preihiliitions  in  seeliein  102(a)  of  the; 
MMPA  ine;luele;  take;  eif  anv  marine; 
mammal  ein  the;  high  .seas;  take;  eif  anv 
marine;  mammal  in  wate;r.s  eir  ein  lanels 
uneler  the;  juriselieliein  eif  the;  Uniteel 
State;s;  use  eif  any  ]ieirt.  harlieir.  eir  eilheir 
lilae:e;  uneler  the  jnriselie:tiein  eif  the 
Uniteiel  States  tei  take;  eir  im]ieirt  a  niiirine 
mammal;  pos.seissiein  eif  anv  marine; 
mammal  eir  proehie;t  freim  an  animal 
taken  in  vieihitiein  eif  the  MMPA;  anel 
transjieirt.  juireihase.  sale.  e;x|Kirt.  eir  offer 
tei  ]uire:hase.  se;ll.  eir  eixjieirt  any  marine; 
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maniinal  or  product  from  an  animal 
taken  in  violation  of  the  MMPA  or  for 
any  pnr])ose  other  than  i)ul)ti(:  display, 
.scientific  research,  or  enhancing  the 
survival  of  the  species  or  stock.  Under 
.sections  l()2(h)  and  (c)  of  the  MMPA,  it 
is  generally  unlawful  to  im|)ort  a 
pregnant  or  nursing  marine  mammal;  an 
individual  taken  from  a  de])t(;ted 
s])ecies  or  ])opulation  stock;  an 
individual  taken  in  a  manner  deemed 
inhumane:  any  marine  mammal  taken  in 
violation  of  the  MMPA  or  in  violation 
of  the  law  of  another  countrv:  or  anv 
marine  mammal  ])roduct  if  it  was  made 
from  any  marine  mammal  taken  in 
violation  of  the  MMI’A  or  in  violation 
of  the  law  of  another  countrv.  or  if  it 
was  illegal  to  sell  in  the  countrv  of 
origin. 

The  MMPA  then  provides  s])ecific 
exceptions  to  these  prohibitions  under 
whit:h  certain  acts  are  allowed,  hut  only 
if  all  statutory  recjuirements  are  met. 
Under  section  104  of  the  MMPA.  tlni.se 
otherwi.se  prohibited  activities  may  he 
authorized  for  purjjoses  of  public 
display  (section  104(c)(2)),  scientific 
nisearch  (section  1 04(c)(3)).  enhanc;ing 
the  survival  or  recovery  of  the  species 
(section  104(c)(4)),  or  ])hotographv 
(where  there  is  level  H  harassment  only; 
section  104(c)(0)).  hi  addition,  section 
104(c)(8)  specifically  addresscis  the 
possession,  .sale,  ])urcha.se.  transport, 
export,  or  offer  for  sale  of  the  progeny 
of  any  marine  mammal  taken  or 
imported  under  section  104.  and  .section 
104(c)(t))  .sets  strict  standards  for  the 
ex])ort  of  any  such  marine  mammal 
from  the  United  States.  In  all  of  these 
.sections  of  the  MMPA,  strict  criteria 
have  been  established  to  ensure  that  the 
iinjiact  of  an  authorized  activity  if  a 
])ermit  were  to  be  i.ssued,  would 
successfully  meet  Ciongress’s  finding  in 
the  MMPA  that  species,  "should  not  he 
permitted  to  diminish  beyond  the  point 
at  which  they  cease  to  be  a  .signific:ant 
functioning  element  in  the  ecosystem  of 
which  they  are  a  part." 

Under  the  general  threatened  species 
regulations  at  50  CFR  17.31  and  17.32, 
authorizations  are  available  for  a  wider 
range  of  activities  than  under  the 
MMPA,  including  jiermits  for  anv 
special  puriiose  consistent  with  the 
IvSA.  In  addition,  for  tho.se  activities 
that  are  available  und(;r  both  the  MMPA 
and  the  general  threatened  .s|)ecies 
r(!gulations,  the  MMPA  i.ssuance  criteria 
are  oft(;n  more  strict.  I’or  example,  in 
order  to  issue  a  permit  imd(!r  the  general 
threatened  s])ecies  regulations  at  50  CiFR 

17.32.  the  Service  must  consider,  among 
other  things: 

(1)  Whether  the  purpose  for  which  the 
permit  is  recpured  is  adetjuate  to  justify 
removing  from  the  wild  or  otherwise 


changing  the  status  of  the  wildlife 
sought  to  he  covered  by  the  permit; 

(2)  The  inohabli!  direct  and  indirect 
effect  which  issuing  the  permit  wt)uld 
have  on  the  wild  po|)ulations  of  the 
wildlife; 

(3)  Wlnither  the  ptninit  would  in  anv 
way  directly  or  imlirectly  conflict  with 
any  known  program  intcmded  to 
enhance  the  survival  probabilities  of  the 
pojnilation;  and 

(^4)  Whether  the  activities  would  he 
likely  to  nuluce  tin;  threat  of  extinction 
facing  the  s])ecie.s  of  wildlife. 

These  are  all  “considerations”  during 
the  process  of  evaluating  an  ap])lication. 
but  none  sets  a  standard  that  recpures 
denial  of  the  pin  init  under  any 
particular  set  of  facts.  However,  in  order 
to  obtain  an  enhancement  permit  under 
the  MMPA,  the  Service  must  find  that 
any  taking  or  importation;  (1)  Is  likely 
to  contribute  significantly  to 
maintaining  or  increasing  distribution 
or  numbers  neces.sary  to  ensure  the 
survival  or  recovery  of  the  species  or 
stock,  and  (2)  is  consistent  with  any 
MMPA  con.servation  plan  {)r  ESA 
r(!covery  i)lan  for  the  species  or  stock  or. 
if  no  conservation  or  ESA  recovery  plan 
is  in  i)lace,  with  the  Servic(;’s  evaluation 
of  actions  recjuired  to  enhance  the 
survival  or  recoverv  of  the  sp(u:ie.s  or 
stock  in  light  of  factors  that  wonld  hi; 
address(;d  in  a  con.servation  plan  or  ESA 
rcicovery  plan.  In  order  to  issue  a 
scientific  re.search  ])(;rmit  under  the 
MMPA,  in  addition  to  meeting  the 
recjuirements  that  the  taking  is  rcHpiircul 
to  further  a  bona  fide  scientific  i)ur|)o.se. 
any  lethal  taking  cannot  he  authorized 
unless  a  nonlethal  method  of 
conducting  the  rcrsearch  is  not  fccasihlc!. 
In  addition,  for  de|)letc!d  sjjcicicis  such  as 
the  |)olar  hccar,  jjermits  will  not  he 
issiuxl  for  any  lethal  taking  unless  the 
results  of  the  rcxsearch  will  dircictly 
bencTit  the  sjn^cies,  or  fulfill  a  caitically 
imjjortant  rccsearch  need. 

Further,  all  ])ermit.s  issued  under  the 
MMPA  must  b(!  consistent  with  the 
])ur])o.ses  and  policies  of  the  Act.  which 
includc!s  maintaining  or  returning  the 
sj)ecies  to  its  ojctimum  su.stainahle 
])0|)ulation.  Also,  b(M:ause  j)olar  hears 
liave  de])l(!ted  .status  under  the  MMPA. 
no  MMPA  jcermit  mav  he  i.ssimd  for 
taking  or  imjjortation  for  the  |)ur])ose  of 
j)ublic  dis])lav.  wherccas  our  regulations 
at  50  (if^R  17.32  allow  issuance  of 
jcermits  for  zoological  cixhihition  and 
(ulucational  i)ur])os(!.s.  As  the  MMPA 
does  not  contain  a  jcrovision  similar  to 
sciction  4(d)  of  the  E.SA,  the  restrictive 
statutory  recjiurements  of  the  MMPA 
a|)|)ly  with  no  discretion  for  the  Service 
to  alter  those  rcujuirements. 

Additionally,  for  threatened  sjcccciccs 
like  the  jcolar  bccar  which  are  listed  on 


Ai)|)(!ndix  II  of  CITES,  the  ESA  jcrovidcis 
broader  allowances  for  noncommercial 
inijcorts  that  are  not  available  under  the 
MMPA.  For  (;xam|)le,  under  the  ESA 
Iccgally  taken  jjolar  hear  sjnn  t-huntcul 
troi)hies  could  be  imjcorted  into  the 
United  States.  Howcwer,  because  of  the 
stricter  jirovisions  of  the  MMPA.  no 
such  inijcorts  mav  occur. 

3’hu.s,  the  existing  statutory  jirovisions 
of  the  MMPA  allow  fewer  tvj^es  of 
activities  than  does  50  (iFR  17.32  for 
thniatened  .s])ecies.  In  addition,  the 
MMPA’s  standards  are  general Iv  stricter 
for  those  activities  that  are  allowed  than 
are  the  standards  for  com|)arable 
activities  under  50  CFR  17.32.  Because, 
for  jjolar  hears,  an  a|)|)licant  mn.st  obtain 
authorization  under  the  MMPA  to 
engage  in  an  act  that  would  otherwise 
he  jjrohihited.  and  because  both  the 
allowable  types  of  activities  and 
.standards  for  tho.se  activities  are 
generally  stricter  under  the  MMPA  than 
the  general  standards  under  50  CFR 

17.32,  we  find  that  the  MMPA 
])rovisions  are  necessary  and  advisable 
to  jjrovide  for  the  con.servation  of  the 
s|5ecies  and  adojit  these;  ])rovisions  as 
a))|)ro])riate  conservation  jerotections 
under  the  ESA.  while  also  including 
ai)|)ro|)riate  restrictions  from  section 
0(a)(1)  of  the  ESA.  Therefore,  under  this 
final  4(d)  .s|)(!cial  rule,  as  long  as  an 
activity  is  authorized  or  exem|)t(;d 
under  the  MMPA,  and  the  a])i)ro])riate 
nujuirements  of  tin;  MMPA  an;  met, 
then  the  activity  will  not  reejuire  any 
additional  authorization  under  50  (iFR 

17.32. 

(ieneral  CITES  Restrictions 

In  addition  to  the  MMPA  restrictions 
on  imjjort  and  exjjort  discu.ssed  above, 
the  (3TES  j)rovisions  that  aj)]jly  to  the 
])olar  hear  also  ensure  that  inijjort  into 
or  ex|)ort  from  the  United  .States  is 
carefully  regidated.  Under  Ci  rE.S,  and 
the  U..S.  regulations  that  imjjlement 
CITE.S  at  50  CFR  |)art  23,  the  United 
.States  is  rerjuired  to  regulate  and 
monitor  the  trade  in  Cd'fE.S  s])ecim(;ns 
over  an  international  border,  'riius,  for 
exam|)le.  CFI'E.S  would  aj)])ly  to  tourists 
driving  from  Alaska  through  Canada 
with  ])olar  h(;ar  handicrafts  to  a 
destination  elsewhere  in  the  Unitiul 
.States.  As  an  Aj)|)endix  II  s))ecies,  the 
ex])ort  of  anv  jiolar  hear,  either  live  or 
dead,  and  anv  ])olar  Inxir  ])art.s  or 
jiroducts,  nujuires  an  exj)ort  })(;rmit 
su])])ort(!d  by  a  finding  that  the 
s])ecimen  was  legally  acquired  under 
inl(;rnational  and  domestic  laws.  Prior 
to  issuanc;(!  of  the  jjermit,  the  ex|)orting 
country  must  also  find  that  exj)ort  will 
not  he  detrimental  to  the  survival  of  the 
si)ecies.  A  valid  exjjort  document  i.ssued 
by  the  ex))orting  country  must  be 
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presented  to  tlie  otiicials  of  tlu; 
importing  country  before  the  polar  bear 
specimen  will  be  cleared  for 
importation. 

.Some  limitcul  exciijitions  to  this 
])(!rmit  recpiirement  (ixist.  h'or  exam])l(!, 
consistent  with  (ITlvS.  tin;  Ihiitcul  .Stat(!s 
])rovidl^s  an  (!xem|)tion  from  the 
permitting  r(!(|uirem(!nts  for  personal 
and  household  effects  made  of  dead 
sp(;cimens.  Personal  and  hons(;hold 
effects  must  he  pcM'.sonally  owned  for 
nonconniKM'cial  pnr|)oses,  and  the 
(juantity  mu.st  he  m;cessarv  or 
ai)])ropriat(;  for  the  nature  of  tin;  tri])  or 
.stay  or  for  household  u.se.  Not  all  of  the 
(IITF.S  countries  have;  ado])t(!d  this 
exem])tion.  so  ])ersons  who  may  cross 
an  international  border  with  a  polar  h(!ar 
specimen  should  ch(u:k  with  the  Service 
and  the  country  of  transit  or  destination 
in  advance  as  to  applicable 
nMpunanents.  llecausi;.  for  polar  hears, 
any  |)er.son  im])orting  or  ex])orting  any 
live  or  d(!ad  animal,  ])art.  or  ])roduct 
into  or  from  the  Unitcul  .States  must 
comply  with  tin;  strict  ])rovisions  of 
(ITlvS  as  w(dl  as  the  strict  im])orl  and 
ex])ort  provisions  under  the  MMl’A,  w(! 
find  that  additional  authorizations 
under  the  IvSA  to  migage  in  import  or 
export  would  not  hi!  necessary  or 
a|)i)ropriate.  riius,  under  this  final  4(d) 
sp(!cial  rnl(!.  if  an  imi)ort  or  ex|)ort 
activity  is  authorized  or  exemptcxl 
under  the  MMFA  and  the  ai)])ro])riate 
r(!(|uir(!ments  undc;r  (ITF.S  liavc;  laum 
met.  no  additional  authorization  under 
th(!  IvSA  is  reciiiircHl.  Hut  if  the  import  or 
(!xj)ort  is  not  authorized  orexem])ted 
uud(!r  tlu!  MMFA  and  (ilTlvS  and  would 
b(!  otherwise!  prohibited  under  .'iO  (IFR 
17.81,  then  tlu!  prohibitions  at  .'iO  flFR 
17.81  apply.  All  im])ort  and  ex))ort 
authorizations  issued  bv  the  .Service 
under  the  MMI’A  and  (8TE.S  continue  to 
be  subject  to  the  consultation 
r(H|uirements  under  seiction  7  of  the 
ESA. 

'I'dkt;  for  Salf-Ddfduso  or  Wolfaro  oftho 
Animal 

Both  the  MMBA  and  the  E.SA  jnohibit 
take  of  ])rotected  species.  However,  both 
.statutes  provide  exc(!i)tion.s  when  the 
take  is  either  exem])ted  or  can  be 
authorized  for  self-defiiiise  or  welfan!  of 
the  animal. 

In  tlu!  inter(!.st  of  public  saletv.  both 
the  MMBA  and  tlu!  E.SA  imdude 
|)rovisions  to  allow  for  take,  including 
lethal  tak(!.  when  this  take  is  necessarv 
for  .self-defense  or  to  protect  another 
p(!rson.  .Section  l()l(c)  of  the  MMBA 
])rovide.s  that  it  shall  not  he  a  violation 
to  take  a  marine  mammal  il  such  taking 
is  imminently  necessary  lor  self-defensc! 
or  to  save  the  life  of  another  person  who 
is  in  immediate!  danger.  Any  such 


incident  must  lu!  r(!i)orted  to  the  .S(!rvice 
within  48  hours  of  occmT(!UC(!.  .Seulion 
11(a)(8)  of  th(!  E.SA  similarly  ])rovid(!s 
that  no  civil  i)(!nalty  shall  b(!  imposi!d  if 
it  can  l)(!  shown  by  a  ])n!pond(!ranc(!  of 
th(!  (!vid(!nc(!  that  the  d(!lendant 
connnitteui  an  otlu!rwi.se  prohil)it(!d  act 
based  on  a  good  faith  h(!li(!f  that  lu!  or 
sh(!  was  prol(!ctiug  hims(!lf  or  h(!rs(!lf.  a 
uu!mbi!r  of  his  or  Ih!!'  family,  or  any 
other  individual  from  bodily  harm. 
.Section  ll(l))(8)  of  tlu!  I'kSA  ])rovid(!s 
that  it  shall  hi!  a  d(!feus(!  to  criminal 
|)rosi!C.ution  if  the  d(!fendant  committed 
an  offense  l)a.si!d  on  a  good  faith  h(!lief 
that  he  or  shi!  was  protixling  himself  or 
herself,  a  meml)(!r  of  his  or  her  family, 
or  any  other  individual  from  bodily 
harm.  The  E.SA  r(!gulatious  iii  .'50  (iFR 
17.21(c)(2).  which  reiterate  that  any 
person  may  take  listed  wildlife  in 
defen.se  of  life,  clarify  this  ex(!mption. 
Reporting  of  the  incident  is  riMpured 
under  .'iO  CFR  17.21(c)(4).  'rhus.  the  self- 
d(!f(!n.se  provisions  of  the  E.SA  and 
MMi’A  ari!  com])arahle.  However,  under 
this  final  4(d)  s])(!cial  rule,  where 
uufor(!.sei!n  diff(!r(!nces  between  these 
])rovision.s  may  ari.si!  in  the  futuri!.  any 
activity  that  is  exempted  und(!r  the 
MMBA  does  not  require  additional 
authorization  uud(!r  the  IvSA. 

(’.oncerning  take  for  delense  of 
pro])(!rty  and  for  the  wi!lfar(!  of  the 
animal,  the  |)rovi.sious  in  thi!  I-kSA  and 
MMBA  are  not  cl(!arlv  comjjarahli!.  The 
provisions  ])rovid(!d  und(!r  the  IvSA 
regulations  at  .It)  (8'’R  17.21(c)(8) 
authorize  any  employee  or  agent  of  the 
.S(!rvice,  any  other  Federal  land 
management  ag(!ncy,  the  National 
Marine  Fisheri(!s  .Service  (NMFS),  or  a 
.State  conservation  agency,  who  is 
designated  by  the  agency  for  such 
purposes,  to  take  listed  wildlife  when 
acting  in  the  cour.se  of  official  duti(!s  if 
thi!  action  is  necessarv  to:  (i)  Aid  a  sick, 
injured,  or  or|)han(!d  sp(!cimen:  (ii) 
dispose  of  a  dead  sjiecimen;  (iii)  salvage 
a  d(!ad  specimen  for  .sci(!ntific  study;  or 
(iv)  remove  a  sj)(!cim(!n  that  may 
constitute  a  threat  to  human  safety, 
provided  that  thi!  taking  is  humane  or, 
if  lethal  take  or  injury  is  necessarv.  that 
there  is  no  other  reasonable  ])o.ssibilitv 
to  eliminate  the  threat.  Further,  the  ESA 
regulations  at  .'iO  HER  17.81(1))  allow  any 
emj)lovee  or  agent  of  the  .Service,  of 
NMF.S.  or  of  a  .Slate  conservation  agency 
that  is  o])erating  a  conservation  program 
under  the  terms  of  an  E.SA  section  (i 
coo])erative  agreement  with  the  .Service 
to  take  threatened  species  to  carrv  out 
con.servat  ion  programs. 

Brovisions  for  similar  activities  are 
found  under  .sections  101  (a).  l()l(d).and 
109(h)  of  the  MMBA.  .Section 
101(a)(4)(A)  of  the  MMl^^  ])rovides  that 
a  marine  mammal  may  be  deterred  from 


damaging  fishing  gear  or  catc.h  (by  the 
owner  or  an  agent  or  employee  of  the 
owner  of  that  gear  or  catch),  other 
juivate  proi)erty  (by  the  owner  or  an 
agent  or  em])loyee  of  the  owner  of  that 
liroperty),  and.  if  done  by  a  government 
employee,  jiulilic  properly,  so  long  as 
the  deterrence  measures  do  not  result  in 
death  or  serious  injury  of  the  marine 
mammal.  This  section  also  allows  for 
any  ])erson  to  deter  a  marine  mammal 
from  eudaugering  i)ersonal  safely,  again 
so  long  as  the  measures  do  not  result  in 
death  or  serious  injury  to  the  animal. 
.Section  l{)l(a)(4)(n)  clarifies  that  this 
authority  to  deter  marine  mammals 
applies  to  depleted  stocks,  which  would 
include  the  polar  hear.  Further,  under 
the  authority  of  section  101  (a)(4)(B).  the 
.Service  finalized  ‘‘deterrenc.e 
guidelines"  on  October  0.  2010  (7.'5  l'"R 
01081),  which  became  effective  on 
November  .'j,  2010.  The  delerrence 
guidelines  (.'50  CFR  18.84)  set  forth  best 
practices  for  safely  and  nonlethally 
deterring  polar  bears  from  damaging 
])rivate  or  ])uhlic  proj)erty  and 
endangering  the  public. 

The  noulethal  deterrence  of  a  polar 
hear  to  prevent  damage  to  fishing  gear 
or  other  ])roperly  is  not  a  inovision  that 
is  included  under  the  E.SA.  But  the 
voluntary  deterrence  guidelines  and  the 
exemptions  for  taking  under  the  MMBA 
will  not  result  in  death  or  serious  injurv 
to  a  ])olar  hear  or  removal  of  the  hear 
from  the  po])ulation  and  could,  instead, 
prevent  e.scalation  of  an  incident  to  the 
point  where  the  hear  is  seriously  injured 
or  killed  in  self-defen.se. 

.Si!ction  101(d)  of  the  MMBA  ])rovides 
an  exemi)tion  for  any  ])i!rson  who  takes 
a  marine  mammal  when  the  taking  is 
nece.ssarv  to  avoiil  serious  injurv. 
additional  injury,  or  death  to  a  marine 
mammal  entangled  in  fishing  gear  or 
debris,  and  care  is  taken  to  ju’event 
further  injurv  and  ensure  safe  release. 
'I’he  incident  mu.st  he  reported  to  the 
.Service  within  48  hours  of  occurrence. 

If  entangled,  the  .safe  relea.se  of  a  polar 
bear  from  fishing  gear  or  other  debris 
could  prevent  further  injury  or  death  of 
the  animal  from  drowning.  While  we  do 
not  believe  private  citizens  should 
attempt  to  free  a  large  ])olar  hear 
entangled  in  fishing  gear  or  debris  for 
obvious  saletv  reasons,  there  mav  be 
certain  instances  when  an  ahandoned 
young  cub  may  need  aid.  Therefore,  by 
ado])tiug  this  provision  of  the  MMBA, 
this  final  rule  jirovides  for  the 
conservation  of  ])olar  hears  in  the  event 
of  entanglement  with  fishing  gear  or 
other  debris  and  could  prevent  further 
injury  or  death  of  the  hear. 

The  jirovisioiis  under  the  E.SA  at  .’50 
(;FR  17.21(c)(8)  (incori)orali!d  into  the 
general  threatened  species  regulations 
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through  17.31(a))  ])rovide  for  similar 
aetivilies;  howtiver,  the  IvSA  j)rovi.sion 
allows  taking  only  hy  an  (unployee  or 
agent  of  the  Service,  another  h'ederal 
land  inanagcMiKmt  ag(!nf;y.  NMFS.  or  a 
.Slat(!  con.servation  agency,  who  is 
designated  hy  the  agency  for  such 
purposes.  Most  of  tlu;  provisions  under 
both  .sections  H)l(a)(4)  and  1()1(d)  of  the 
MMPA  a])ply  to  any  individual, 
including  private  individuals,  thus 
|)rev(!nting  incidents  that  could  lead  to 
death  or  serious  injury  of  a  hear  or 
allowing  aid  when  no  a])j)ro])riat(! 
gov(!rninental  official  is  pre.sent. 
'rherefore,  although  the  provisions 
under  the  MMFA  are  broader  in  this 
case,  we  find  them  a])j)ro])riate  for  the 
conservation  of  the  polar  hear.  and. 
under  this  final  rule,  an  activity 
conducted  ])ursuant  to  these  provisions 
of  the  MMFA  would  not  re(|ulre 
additional  authorization  under  .'50  CFR 
17.31  or  17.32. 

luirther.  s(;ction  l()0(h)  of  the  MMPA 
allows  the  humane  taking  of  a  marine 
mammal  hy  specific  categories  of  jjeople 
(i.e.,  h’ederal.  State,  or  local  govcninnent 
officials  or  em])loyee.s  or  persons 
designated  umhir  section  112(c)  of  the 
MMPA)  in  the  course  of  their  official 
duti(;s  provided  that  one  of  three  criteria 
is  met — the  taking  is  for:  (1)  The 
protection  or  welfare  of  the  mammal;  (2) 
the  protection  of  tin;  ])nblic  health  and 
welfare;  or  (3)  the  nonlethal  nmioval  of 
nni.sance  animals.  The  MMPA 
regulations  at  .'50  (ih’R  18.22  provide  the: 
specific  reejidrements  of  the  exce])tion 
for  government  officials  and  emplovees. 
Section  112(c)  of  the  MMPA  allows  the 
Service  to  enter  into  coojjerative 
agreements  with  other  Federal  or  Stale 
agencies  and  public  or  private  entities 
or  other  persons  to  carry  out  the 
pnr])o.ses  of  .section  l()0(h)  of  the 
MMPA.  The  ability  to  designate  non- 
Federal,  non-Slate  “coojjerators,”  as 
allowed  under  .sections  112(c,)  and 
l()0(h)  of  the  MMPA  hut  not  ex])res.sly 
provided  for  under  the  ESA,  has 
allowed  the  vService  to  work  with 
private  groups  to  retrieve  carcas.ses, 
respond  to  injured  animals,  and  to 
])rovide  care  and  maintenance  for 
stranded  or  or])hane(l  animals.  'I’lns  has 
])rovi(le(l  benefits  hy  drawing  on  the 
ex])erti.se  of.  and  allowing  the  use  of. 
facilities  of  non-Federal  and  non-State 
scientists,  a(]naria,  veterinarians,  and 
other  ])rivate  entities. 

'fhe  Service  akso  issues  take 
authorizations  for  hazing  of  ])olar  hears 
to  non-Federal.  non-State  entities  under 
sections  l()9(h)  and  112(c)  of  the 
MMPA,  which  allow  peo])le  to  take 
polar  hears  hy  haras.sment  (nonlethal. 
noninjnrions  deterrence  activities)  for 
the  protection  of  both  human  life  and 


jjolar  hears  while  conducting  activities 
in  ])olar  hear  habitat.  Prior  to  i.ssnance 
ofthe.se  take  authorizations,  the  .Service 
reviews  interaction  plans  and  training 
activities  re(|nired  for  oil  and  gas 
industry  and  polar  hear  ])atrol  j)rograms 
in  Alaskan  Native  villages  under  .section 
112(c)  agreements.  15v  working  with 
these  coo])erator.s,  the  .Service  |)rovides 
guidance  and  traiinng  regarding  the 
ai)pro])riate  haras.sment  response  so  that 
individuals  who  may  he  tasked  with 
hazing  pedar  hears:  (1)  Understand  the 
level  of  deterrence  that  is  approj)riate  to 
the  particular  situation;  (2)  are 
knowledgeable  of  hear  behaviors;  and 
(3)  are  familiar  with  hazing  techniciues. 
so  that  the  risk  to  both  humans  and 
hears  is  minimized.  'Phis  training 
ensures  that  the  lowest  level  of 
haras.sment  necessary  to  safely  deter 
])olar  hears  away  from  human  environs 
is  used.  This  authority  allows  for  the 
early  detection  and  approijriate 
res])on.se  to  ])olar  hears  that  may  he 
encountered  and  miinmizes  the 
jjotential  for  injury  or  lethal  take  of 
hears  in  defense  of  human  life.  Deterrent 
strategies  may  include  use  of  tools  such 
as  vehicles,  vehicle  horns,  vehicle 
sirens,  vehicle  lights,  spot  lights,  or,  if 
neces.sarv,  pyrotechnics  (e.g.,  cracker 
shells). 

These  take  authorizations  have  been 
issued  to  the  oil  and  gas  industry,  the 
mining  indnstrv,  local  North  .Slope 
communities,  .scientific  researchers,  and 
the  military.  Over  the  past  It)  years 
(2()()2-2()l  1 )  .Service  trainers  have 
conducted  over  1(50  training  events  in 
Alaska  Native  communities  and  for 
indnstrv  personnel.  Our  analysis  of  oil 
and  gas  industry  human-hear 
interactions,  show  that  of  the  more  than 
1,.'50()  encounters  reported  to  the  .Service 
in  that  time,  390  recpiired  active 
deterrence  actions  taken  hy  trained 
personnel  to  deter  polar  hears  away 
from  local  communities  or  industry 
worksites;  of  these,  only  1  incident  has 
resulted  in  a  hear  fatalitv.  In  that 
incident,  the  responsible  party  was 
charged  with  violating  the  MMPA 
because  it  did  not  conduct  the 
deterrence  activitv  in  a  manner 
consi.stent  with  its  authorization  and 
was  a.ssessed  a  fine  of  .SI  ().()()().()(). 

These  take  provisions  have  been  a 
crucial  com|K)nent  of  reducing  hnman- 
hear  coidrontations  in  both  Alaska 
Native  villages  and  the  oil  and  gas 
development  areas  on  the  North  .Slo])e 
of  Alaska.  The  provisions  have  ])rovided 
for  the  conservation  of  the  polar  hear  hy 
allowing  nonlethal,  noninjnrions 
techni([ues  to  deter  ])olar  hears  from 
pro])erty  and  away  from  peo])le  before 
situations  e.scalate,  thereby  ])reventing 
unneces.sary  injury  or  death  of  a  polar 


hear.  These  provisions  also  contribute  to 
conservation  of  the  species  hy  allowing 
j)eo})le  to  respond  to  injured  or 
entangled  animals  ami  provide  care  and 
maintenance  for  stranded  or  orphaned 
])olar  hears.  Therefore,  under  this  ride, 
deterrence  and  assistance  activities  that 
are  authorized  or  exem|)ted  under  the 
MMPA  do  not  reijuire  any  additional 
authorization  under  .'ll)  UFR  17.31  or 
17.32.  However,  if  a  |)erson  conducting 
any  of  these  activities  is  not  authorized 
or  exempted  under  the  MMPA  (or  acts 
outside  the  scojie  of  their  authorization 
or  exem])tion).  the  take  prohibition  of  .'50 
CFR  17.31  still  applies. 

Further,  reduction  of  human-hear 
conflict  is  becoming  even  more 
im])ortant  with  increasing  numbers  of 
polar  hears  using  coa.stal  habitat  during 
the  fall  open  water  season.  (.See  73  P’R 
28212).  In  anticijiation  of  increased 
human-hear  interactions  in  Western 
Alaska,  an  area  tyi)icallv  not  utilized  hv 
polar  hears  when  sea  ice  is  available,  the 
.Service  has  initiated  polar  hear 
conservation  efforts,  including 
deterrence  training  and  establishment  of 
polar  hear  patrols,  in  |)artner.ship  with 
the  Alaska  Nanuiui  (iommi.ssion  and  the 
North  .Slope  Borough,  in  the  Alaska 
Native  Villages  of  Wales.  Kivalina. 
.Shishmaref,  kittle  Diomede.  Nome/King 
Island,  Brevig  Mission.  Kotzebue, 
Camhell.  and  .Savoonga. 

Idnally,  the  .Service,  in  partnership 
with  the  Alaska  Native  community  and 
our  colleagues  in  the  Russian 
Federation,  is  also  working  acro.ss  the 
Bering/Chukchi  .Seas  to  ensure  that  all 
management  options  are  realized  to 
minimize  human-|K)lar  hear  interactions 
that  might  otherwise  e.scalate  into  lethal 
take  situations.  Under  the  ausjiices  of 
the  " Agwf^nwnt  In^tweinn  the  United 
States  and  the  Hassian  Federation  on 
the  (Conservation  and  Managenient  of 
the  Alaska-Uhnkotka  Polar  Bear 
Poi)idation,"  the  United  .States  and  the 
Russian  Imderation  are  required  to 
manage  and  conserve  polar  hears  based 
on  reliable  science  and  to  meet  the 
needs  of  Native  jieojiles.  'I’he  United 
.States  and  the  Russian  Federation  have 
both  recognized  that  the  removal  of  a 
polar  hear,  whether  it  is  taken  for 
subsistence  ])urpo.ses.  incidentallv.  or 
hecau.se  it  poses  a  threat  to  human 
safetv.  should  he  considered  a  reduction 
to  the  overall  population,  and  therefore, 
both  countries  are  working  acro.ss  the 
region  to  reduce  jiotential  takes  from 
human-hear  interactions.  The  llexihility 
provided  hy  the  MMPA  to  deter  enrions 
or  hnngrv  hears  before  thev  become  a 
threat  to  human  life  is  key  to  this 
management  and  con.servation  effort. 
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I’he  K.SA.  MMFA,  and  Ci'l  RS  all  have 
provisions  for  the  regulation  of 
specimens,  both  live  and  dead,  that 
were  ac(|nired  or  rianoved  from  the  wihl 
prior  to  ap))lication  of  the  law  or  the 
listing  of  the  speci(;s.  hut  the  laws  treat 
the.s(!  specimens  somewhat  dillerently. 
.S(!ction  ‘)(1))(1)  of  th(!  HSA  provides  that 
threatened  wildlife  that  were  held  in 
captivity  or  in  a  controlled  environment 
prior  to  enactment  of  the  FSA  or  tlu; 
date  of  publication  of  HSA  listing  are 
exempt  from  nignlations  that  the  Service; 
may  issue  for  that  species  under  the 
authority  of  the  HSA  (which  wouhl 
include  any  rule  under  section  4(d)  of 
the  HSA).  provided  that  the  wildlife's 
holding  and  any  snl)s(;(pient  holding  or 
use  is  not  in  the  course  of  a  commercial 
activity.  Additionally,  .section  l()(h)  of 
the  HSA  provides  an  exemption  for 
certain  anticpie  articles.  Rolar  hears  held 
in  captivity  prior  to  the;  listing  of  the 
polar  l)(;ar  as  a  threatened  species  under 
the  HSA  and  not  held  or  snh.secpiently 
h(;ld  or  us(;d  in  the  course  of  a 
commercial  activitv.  and  all  items 
containing  i)olar  l)(;ar  |)art.s  that  (]nalifv 
as  anti(pies  under  the  l']SA.  would 
(inalify  for  th(;.se  exemi)tion.s. 

.S(;ciion  l()2(e)  of  the  MMHA  contains 
a  pre-MMHA  (;xemption  that  ])rovides 
that  none  of  the  restrictions  shall  ap])lv 
to  any  marine  mammal  or  marim; 
mammal  product  compos(;d  from  an 
animal  taken  prior  to  December  21. 
l‘)72.  In  addition.  Artich;  Vll(2)  of 
(d'l'HS  provid(;.s  a  pre-(;onv(;ntion 
exce|)tion  that  exem])ts  a  j)r(;- 
(lonvention  sp(;cimen  from  standard 
])(;rmitting  r(;(inirements  in  Articles  HI. 
IV.  and  V  of  (3TES  when  the  exi)orting 
or  reexj)orting  country  is  satisfied  that 
the  specimen  was  actjnired  before  the 
|)rovision.s  of  (3TES  applied  to  it  and 
issues  a  (3TES  document  to  that  effect 
(see  .'>()  (;HR  23.4.'j).  This  final  4(d) 
special  rule  does  not  affect  recpiirements 
under  CITHS;  therefore,  the.se  specimens 
continue  to  recpiire  this  pre-(]onvention 
certificate;  for  anv  import  or  exjiort.  Pre- 
C^onvention  certificates  re(pur(;d  by 
(3TH.S  and  pr(;-MMPA  alfidavits  and 
supporting  docunu;ntation  reepiired 
uml(;r  the  Servic(;'s  regulations  at  .'>() 

(’.HR  18.14  (;n.snre  that  trade  in  pn;- 
MMPA  and  pr(;-(;onvention  .s])(;cimens 
m(;et  the  r(;(inir(;m(;nts  of  the 
exemptions. 

This  final  4(d)  special  rule  adopts  tin; 
j)n;-Act  and  ])r(;-('.onvention  provisions 
of  the  MMRA  and  CITH.S.  The  MMPA 
has  l)(;(;n  in  force  since  1072.  and  polar 
h(;ars  have  been  list(;d  in  A])|)(;ndix  II  of 
(d  l’HS  since  15)7.').  In  that  time,  there  has 
nev(;r  been  a  con.servation  problem 
id(;ntiri(;d  regarding  pre-Act  or  jire- 


Oonvention  polar  l)(;ar  specimens.  Polar 
b(;ar  specim(;ns  that  w(;re  ol)tain(;d  ])rior 
to  the  dat(;  that  the  MMPA  went  into 
effect  (Deceml)(;r  21. 15)72)  will  not  he 
sul)j(;ct  to  the  same  restrictions  as  other 
threat(;ned  species  nnd(;r  tin;  g(;neral 
r(;gnlations  at  .')()(3’R  17.31  and  17.32, 
but  the  nnml)(;r  of  specim(;ns  and  tlu; 
nature  of  the  activiti(;.s  to  w'hich  these; 
restrictions  would  ajijily  is  limited.  To 
onr  knowledgi;.  there  are  no  live  ])olar 
h(;ars,  held  in  cajitivity  within  tin; 

United  .States  or  els(;wher(;.  that  would 
(jnalifv  as  “|)re-Ai:t"  under  the  MMPA. 
Therefore,  the  .standard  MMPA 
nistrictions  a])])ly  to  all  live  ])olar  bears. 
Of  the  d(;ad  specimens  that  w'onld 
(jnalifv  as  “jire-Act"  under  the  MMPA. 
very  few^  of  the.se  s]){;cimens  would 
likely  lx;  snl)j(;ct  to  otherw'ise  ])rohil)ited 
activiti(;.s  dm;  to  tin;  age  and  jjrohahle 
jjoor  ])hy.sical  (jnality  of  th(;.se 
.sj)(;cimens.  rurtlu;rmore.  under  (3TH.S. 
these  .s|)(;cimens  would  continm;  to 
r(;(]iure  documentation  for  anv 
international  trade,  which  w’onld  verify 
that  tlu;  .s|)ecimen  w'as  ac(jnired  l)(;for(; 
CITH.S  went  into  (;ff{;ct  in  15)70  for  jiolar 
h(;ar.s.  While  the  general  H.SA 
r(;gnlation.s  would  |)rovid(;  some 
additional  r(;striction.s,  such  activitii;.s 
have  not  he(;n  id(;ntifit;d  as  a  thr(;at  in 
any  way  to  the  i)olar  l)(;ar.  Thus,  (ilTH.S 
and  the  MM1*A  jirovide  a|)|)ro|)riate 
|)rotection.s  that  are  n(;c(;s.sarv  and 
advisable  to  |)rovid(;  for  the 
conservation  of  tlu;  |)olar  h(;ar  in  this 
r(;gard.  and  additional  r(;siriction,s  nnd(;r 
the  H.SA  are  not  nec(;.s.sarv. 

Siihsisitnica,  1  hindiriaft  Tvdda.  and 
(Aihund  Exclian;^ as 

.S(;ction  l()(e)  of  the  H.SA  jirovides  an 
(;xem|)tion  for  Alaska  Nativ(;.s  for  the 
taking  and  imjjortation  of  listed  s])(;cies 
if  such  taking  is  ))rimarily  for 
suhsi.stcaice  |)ur|)os(;.s.  Nonedihle 
l)y|)roduct.s  of  s])(;ci(;.s  taken  in 
accordance  with  the  (;xem|)tion.  w'hen 
made  into  authentic  native  articl(;s  of 
handicraft  and  clothing,  may  he 
transjjorted,  (;xchanged,  or  sold  in 
interstate;  commerce.  The.se  (;xemj)tions 
remain  in  ])lace  and  are  not  aff(;ct(;d  by 
this  final  4(d)  .sj)(;cial  rule.  .S|)(;cifically. 
this  final  4(d)  .s|)(;cial  rule  does  not 
r(;gnlate  tlu;  taking  or  im|)ortation  of 
])olar  l)(;ar.s  or  the  sah;  in  int(;rstate 
commerce  of  authentic  natixu;  articl(;.s  of 
handicrafts  and  clothing  hv  (jualifying 
Alaska  Nativ(;.s;  tlu;.se  havi;  already  h(;(;n 
exem|)ted  by  the  H.SA.  This  final  4(d) 
.s|)(;cial  rule  addre.s.s(;.s  only  activities 
relating  to  cultural  (;xchange  and 
limit(;d  tyjjes  of  travel,  aiul  to  tlu; 
creation  and  .shi|)nu;nt  of  authentic 
native  handicrafts  and  clothing 
currently  allow'ed  under  .section  101(1)) 
of  the  MMPA  that  are  not  alr(;adv 


clearlv  exem])ted  under  s(;ction  10(e)  of 
the  H.SA. 

The  H.SA  d(;fin(;s  autlu;ntic  native; 
articles  of  handicraft  and  clothing  as 
it(;ms  com|)os(;d  wholly  or  in  some 
significant  r(;s|)(;ct  of  natural  mat(;rial.s. 
and  W'hich  are  jeroduced.  d(;corat(;d,  or 
fashioiu;d  in  the  (;x(;rcise  of  traditional 
native  handicrafts  without  the  ns(;  of 
j)antogra])h.s.  mnltijele  carv(;rs.  or  other 
mass  cojeying  devict;s  (.section 
10((;)(3)(ii)).  That  d(;finition  ;dso 
ju’ovides  that  traditional  native 
liandicrafts  incliuh;,  hut  an;  not  limited 
to.  w'eaving.  carving,  .stitching,  sew'ing. 
lacing,  h(;ading.  drawing,  and  ])ainting. 
Further  d(;tails  on  what  (|nalifi(;.s  as 
antluaitic  native  articles  of  handicrafts 
and  clothing  are  jerovided  at  .lO  (^FR 
17.3.  This  exem|)tion  is  similar  to  one 
in  section  101(h)  of  the  MMPA.  which 
|)rovides  an  exemj)tion  from  the 
moratorium  on  take  for  suhsi.stence 
harv(;st  and  the  creation  and  .sale  of 
authentic  native  articl(;s  of  handicrafts 
or  clothing  by  Alaska  Nativ(;s.  The 
definition  of  authentic  native  articl(;.s  of 
handicrafts  and  clothing  in  tlu;  MMPA 
is  identical  to  the  H.SA  definition,  and 
tlu;  MMPA  definition  in  onr  r(;gulations 
at  .'50  (;FR  18.3  is  id(;ntical  to  tlu;  li.SA 
d(;finltion  at  .'50  CFR  17.3.  Both  statutes 
r(;(|uir(;  that  the  taking  may  not  he 
accom|)lished  in  a  wasteful  manner. 

Under  this  final  4(d)  .si)(;cial  ridt;,  any 
(;xem|)t  activities  under  the  MMI’A 
associated  W'ith  handicrafts  or  clothing 
or  cultural  exchange  using  suhsistence;- 
tak(;n  ])olar  hears  will  not  r(;(|uire 
additional  authorization  under  tlu;  H.SA, 
including  the  limited,  noncommercial 
im|)ort  and  exi)ort  of  authentic  native 
articles  of  handicrafts  and  clothing  that 
are  created  from  j)olar  h(;ar.s  taken  by 
Alaska  Nativ(;.s  or  Native  ])eo])le  of 
(ianada.  Greenland,  and  the  Russian 
Federation.  All  such  im])orts  and 
ex])ort.s  involving  j)olar  hear  j)arts  and 
j)roducts  need  to  conform  to  what  is 
currently  allowed  under  the  MMPA, 
com|)ly  with  our  im])ort/ex])ort  and 
(IITES  r(;gidations  found  at  .'50  CI"R  ])art.s 
14  and  23.  and  he  noncommercial  in 
nature.  The  H.SA  r(;gulation.s  at  .'ll)  (3*'R 
14.4  d{;fine  commercial  as  related  to  the 
off(;ring  for  sale  or  r(;sal(;.  juirchase, 
trade,  barter,  or  the  actual  or  int(;nded 
transfer  in  the  j)ursnit  of  gain  or  jirofit, 
of  any  item  of  w'ildlife  and  inclnd(;s  the 
use  of  any  wildlife  artich;  as  an  exhibit 
for  the  |)nr|)o.se  of  soliciting  sales, 
w'ithout  regard  to  the  (juantity  or  w'eight. 

Anotlu;r  activity  covered  by  this  final 
4(d)  .s|)ecial  rule  is  cultural  (;xchang(; 
l)(;tween  Alaska  Natives  and  Native 
iidiahitants  of  the  Russian  F(;d(;ration. 
('anada.  and  (heenland,  w'ith  whom 
Alaska  Natives  share  a  common 
heritage.  The  MMPA  allows  the  im])ort 
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and  export  of  marine  mammal  ])arts  and 
jH'odiu.'ts  that  are  components  of  a 
cultural  exchange,  which  is  defined 
under  tin;  MMPA  as  the  sharing  or 
exchange  of  ideas,  iid'ormation,  gifts, 
clothing,  or  handicrafts.  'Phen;  is  no 
com])aral)le  language;  in  the  FSA  that 
would  allow  Alaska  Nativ(;s  to  travel  to 
(ianada,  Russia,  or  (ir(;e;nland  with 
cultural  exchange  it(;ms,  or  native 
])(;ople  from  (ianada.  Kn.ssia,  or 
(;n;(;idand  to  bring  it(;ms  for  cuitnral 
exchange  into  the  United  States. 

(adtural  exchange  has  h(;en  an 
imi)ortant  exemption  for  Alaska  Natives 
under  the  MMPA,  and  this  final  4(d) 
s])ecial  rule  ensures  that  such  exchanges 
would  not  he;  interrupted. 

'Phis  final  4(d)  s])ecial  rule  also  adopts 
the  registered  agent  and  tannery  ])rocess 
from  the  current  MMPA  r(;gnlations.  In 
order  to  assist  Alaska  Natives  in  the 
creation  of  authentic  native  articles  of 
handicrafts  and  clothing,  the  Service’s 
MMPA  implementing  regulations  at  .lO 
UFR  18.23(1))  and  (d)  allow  persons  who 
are  not  Alaska  Natives  to  register  as  an 
agent  or  tannery.  Once  registered,  agents 
are  authorized  to  receive  or  accpiire 
marine  mammal  parts  or  ])rodncts  from 
Alaskan  Natives  or  other  registered 
agents.  'Phey  are  also  authorized  to 
transfer  (not  sell)  hides  to  ri;gistered 
tanners  for  further  proce.ssing.  A 
registered  tannery  may  receive 
nntanned  hides  from  Alaska  Natives  or 
registered  agents  for  tanning  and  return. 
'Phe  tanned  skins  may  then  he  made  into 
authentic  articles  of  clothing  or 
handicrafts.  R(;gi.stered  agents  and 
tanneries  must  maintain  strict  inventory 
control  and  accounting  methods  for  any 
marine  mammal  part,  including  skins: 
they  jjrovide  accountings  of  such 
activities  and  inventories  to  the  Service. 
'Phese  restrictions  and  recpiirements  for 
agents  and  tanners  allow  the  Service  to 
monitor  the  j)rocessing  of  such  items 
while  ensuring  that  Alaska  Natives  can 
exercise  their  rights  under  the 
exem])tion.  Adopting  the  registered 
agent  and  tannerv  ])roce.ss  aligns  ESA 
provisions  relating  to  the  creation  of 
handicrafts  and  clothing  by  Alaska 
Natives  with  the  current  ])rocess  under 
the  MMPA.  and  allows  Alaska  Natives 
to  engage  in  the  subsistence  practices 
provided  under  the  ESA’s  section  l()(e) 
exemptions. 

Nonetheless,  the  ])rovisions  of  this 
final  4(d)  special  rule,  regarding 
creation,  shi])ment,  and  sale  of 
authentic  native  articles  of  handicrafts 
and  clothing  aj)])ly  only  to  items  to 
which  the  subsistence  harvest 
exem])tion  a|)plies  under  the  MMPA. 
The  exem])tion  in  section  l()(e)(l)  of  the 
ESA  applies  to  “any  Indian.  Aleut,  or 
Eskimo  who  is  an  Ala.skan  Native  who 


resides  in  Alaska’’  but  also  applies  to 
“any  nonnative  permanent  resident  of 
an  Alaskan  native  village  ’  However, 
the  exem])lion  under  section  101(1))  c)f 
the  MMPA  is  limited  to  an  “Indian. 
Aleut,  or  Piskimo  who  resides  in  Alaska 
and  who  dwells  on  the  coast  of  the 
North  Pacific  Ocean  or  the  Arctic 
Ocean.”  because  the  MMPA  is  more 
restrictive,  oidy  a  person  who  (lualifies 
under  the  MMi’A  Alaska  Native 
exemption  may  legally  take  polar  hears 
for  sul)sistenc:e  pnr])oses,  as  a  take  by 
non-native  permanent  residents  of 
Alaska  native  villages  under  the  broader 
ESA  exemption  is  not  allowed  under  the 
MMPA.  'Pherefore,  all  ])ersons, 
including  those  who  (pialilv  under  the 
Alaska  Native  exemption  of  the  ESA, 
should  consult  the  MMPA  and  our 
regulations  at  .')()  CFR  part  18  before 
engaging  in  any  activity  that  may  result 
in  a  prohibited  act  to  ensure  that  their 
activities  will  be  consistent  with  both 
laws. 

Although  a  few  ofthe.se  MMPA 
l)rovisions  related  to  subsistence  use 
and  cultural  exchange  mav  he  less  strict 
than  com])aral)le  ESA  ])rovisions,  we 
have  determined  that  the.se  provisions 
are  the  appropriate  regulatory 
mechanisms  for  the  conservation  of  the 
polar  hear,  both  the  PiSA  and  the  MMPA 
recognize  the  intrinsic  role  that  marine 
mammals  have  ])layed  and  continue  to 
l)lay  in  the  subsistence,  cuitnral.  and 
economic  lives  of  Alaska  Natives.  'Phe 
Service,  in  turn. recognizes  the 
important  role  that  Alaska  Natives  play 
in  the  con.servation  of  marine  mammals. 
Amendments  to  the  MMPA  in  1984 
acknowledged  this  role  by  authorizing 
the  Service  to  enter  into  cooperative 
agreements  with  Alaska  Natives  for  the 
conservation  and  co-management  of 
subsistence  use  of  marine  mammals 
(section  119  of  the  MMPA).  Through 
these  coo])erative  agieements,  the 
Service  has  worked  with  Alaska  Native 
organizations  to  better  understand  the 
status  and  trends  of  ])olar  hears 
throughout  Alaska.  P’or  example,  Ala.ska 
Natives  collect  and  contribute  biological 
specimens  from  subsistence-harvested 
animals  for  biological  analysis.  Analysis 
of  the.se  .sam])le.s  allows  the  Service  to 
monitor  the  health  and  status  of  polar 
hear  stocks. 

P’urther,  as  discu.ssed  in  our  proj)o.sed 
and  final  rules  to  list  the  polar  hear  as 
a  threatened  sj)ecie.s  (72  P’R  1{)()4; 
lanuary  9,  2007,  and  73  FR  28212:  May 
1.'),  2008),  the  Service  cooperates  with 
the  Ala.ska  Naninu]  (iommission.  an 
Ala.ska  Native  organization  that 
repre.sents  interests  of  Ala.ska  Native 
villages  whose  members  engage  in  the 
subsi.stence  hunting  of  polar  hears,  to 
address  polar  bear  subsistence  harvest 


issues.  In  addition,  for  the  .Southern 
beanfort  Sea  polar  hear  population, 
subsistence  hunting  is  regulated 
voluntarily  and  effectively  through  the 
“Inuvidluit-lnupkit  Pohir  Bear 
Mdndgdiudnt  Af’iddnwnl  in  thn  Soniharn 
Bdddfoi't  .Sea”  between  the  Inuvialuit  of 
flanada  and  the  lnu])iat  of  Ala.ska 
(implemented  by  the  North  Slope 
borough),  as  well  as  being  monitored  hv 
the  Service’s  marking,  tagging,  and 
re])orting  program.  In  the  Chukchi  Sea. 
the  Service  is  working  with  Ala.ska 
Natives  through  the  recentlv 
implemented  Agwdinnnl  bdtwnnn  thn 
Unitdd  Stdtds  of  Amovicd  diid  the 
Rdssidii  Fodovdtion  on  tho  Conson  otion 
ond  Monogeinent  of  tho  /Mosko- 
(ilmkotkd  Polor  Boor  Popnlolion 
(bilateral  Agreement),  under  which  one 
of  the  two  U.S.  commissioners 
rej)re.sent.s  the  Native  peo])le  of  Ala.ska 
for  whom  ])olar  bears  are  an  integral 
part  of  their  culture.  'Phe  bilateral 
Agreement  allows  for  unified,  on-the- 
gronnd  conservation  programs  for  the 
.shared  ])opulation  of  polar  hears, 
including  binding  sustainable  harvest 
limits.  'Phe.se  cooperative  management 
regimes  for  the  subsistence  harvest  of 
polar  hears  are  key  to  both  providing  for 
the  long-term  viability  of  the  ])opulation 
as  well  as  addressing  the  social, 
cidtural,  and  subsistence  interests  of 
Alaska  Natives  and  the  native  ])eople  of 
(ihukotka  and  Canada. 

Phe  .Service  recognizes  the  significant 
c;on.servation  benefits  that  Ala.ska 
Natives  have  already  made  to  polar 
bears  through  the  measures  that  they 
have  voluntarily  taken  to  .self-regulate 
harvest  that  is  otherwise  exempt  under 
the  MMPA  and  the  E.SA,  and  through 
thf'ir  support  of  measures  for  regulation 
of  harvest.  This  contribution  has 
provided  significant  benefit  to  polar 
hears  throughout  Ala.ska,  and  will 
continue  by  maintaining  and 
encouraging  the  involvement  of  the 
Ala.ska  Native  community  in  the 
con.servation  of  the  species.  'Phis  final 
4(d)  special  ride  j)rovide.s  for  the 
con.servation  of  |)olar  hears  and  includes 
a))])ropriate  prohibitions  from  section 
t)(a)(l)  of  the  E.SA.  while  at  the  .same 
time  accommodating  the  subsistence, 
cuitnral.  and  economic  interests  of 
Ala.ska  Natives,  which  are  interests 
recognized  by  both  the  IvSA  and  MMPA. 
'Pherefore.  the  .Service  finds  that 
aligning  ])rovi.sions  under  the  E.SA 
relating  to  the  creation.  .shi])ment.  and 
.sale  of  authentic  native  handicrafts  and 
clothing  by  Alaska  Natives  with  what  is 
alreadv  allowed  under  the  MMPA, 
contributes  to  a  regulation  that  is 
necessary  and  advisable  to  provide  for 
the  con.servation  of  polar  bears. 
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In  our  final  rule  to  list  the  polar  hear 
as  a  threatened  spiuaes  (78  FR  28212: 

May  I."),  2(1(18),  while  we  found  that 
polar  luiar  mortality  from  harv(!st  and 
iKJgative  hnman-l)(!ar  interactions  may 
hi!  approaching  unsustainahle  levi'ls  for 
some  populations,  especially  those 
(ixperiencing  nutritional  strii.ss  or 
declining  population  nnmhers  as  a 
consiMinence  of  habitat  change, 
subsistence  take;  by  Alaska  Natives  does 
not  curriiiitly  thrisiten  the  ])olar  hear 
throughout  all  or  any  significant  portion 
of  its  range.  Rangewide,  continued 
harvest  and  increased  mortality  from 
Imman-hear  encounters  or  other  reasons 
are  likely  to  become  more  significant 
threats  in  the  future.  The  Polar  Hear 
Sj)ecialist  (Iroup  (Aars  et  al.  2(1(18.  j). 

.'>7).  through  resolution,  urged  that  a 
precautionary  approach  be  instituted 
when  setting  harvest  limits  in  a 
warming  Arctic  environment,  and  that 
continued  lifforts  are  necessary  to 
ensure  that  harvest  or  other  forms  of 
removal  do  not  exciied  sustainable 
leviils.  Howiiver.  the  .Service  has  found 
that  standards  for  snhsistiince  harvest  in 
till!  United  States  under  the  MMPA  and 
the  voluntary  measures  taken  hv  Alaska 
Natives  to  manage  subsistence  harvixst 
in  the  linitiul  .States  have  been  effective, 
and  that,  rangewide,  the  lawful 
subsistence  harvest  of  ])olar  hears  and 
the  a.ssociatiid  creation,  sale,  and 
shi|)ment  of  authentic  handicrafts  and 
clothing  currently  do  not  thrixiten  the 
polar  hear  throughout  all  or  a  significant 
|)ortion  of  its  range. 

Ndtional  Dajdnsd  Activities 

Section  81(1  of  the  National  Defense 
A|)propriations  Act  of  2(1(14  (Pub.  L. 
1(18-188.  November  24.  2(1(18)  amended 
section  1(11  of  the  MMPA  to  provide  a 
mechanism  for  the  Department  of 
D(!fense  (DOD)  to  exemjjt  actions  or  a 
category  of  actions  neces.sarv  for 
national  defense  from  reipiirements  of 
the  MMPA  provided  that  DOD  has 
conferred,  for  jjolar  hears,  with  the 
.Service.  .Such  an  exemption  may  he 
issued  for  no  more  than  2  years.  The 
F.SA  contains  no  similar  exem])tion. 

'Phis  final  4(d)  s])(!cial  rule  ])rovides  that 
an  exemption  invoked  as  necessary  for 
national  defense  under  the  MMPA 
reipures  no  separate  authorization  under 
the  F.SA.  Although  this  provision  would 
allow  .some  activities  that  would 
otherwi.si*  have  to  be  authorized  under 
the  F.SA.  the  MMPA  exemption  reipiinis 
DOD  to  confer  with  the  .Service,  thi! 
exemptions  are  of  limited  duration  and 
.scope  (only  tho.se  actions  “necessary  for 
national  defen.se").  and  no  actions  hv 
the  DOD  have  been  identified  as  a  threat 
to  the  |)olar  hear  throughout  all  or  any 
significant  portion  of  its  range.  In  the  0 


years  since  this  provision  was  enacted, 
the  DOD  has  not  approached  the  .Service 
with  a  pro])osal  to  invoki!  tlu! 
exemption. 

Penalties 

'I’lie  MMPA  provid(!s  substantial  civil 
and  criminal  penalties  for  violations  of 
the  law.  'I'liesi!  |)enalties  riiinain  in  placi! 
and  are  not  affected  by  this  final  4(d) 
special  rule.  Because  OITl'kS  is 
implementiid  through  the  IvSA,  any 
import  or  export  of  jjolar  hears  or  polar 
hear  j)arts  or  jmxlucts  contrary  to  OITF.S 
and  j)o,s.se.ssion  of  any  polar  hear 
specimen  that  was  im])orted  or  exported 
contrary  to  the  requirements  of  (]1TF.S  is 
a  violation  of  the  F.SA  and  remains 
subject  to  its  ])(!nalties. 

Under  this  final  4(d)  .s|)ecial  rule, 
certain  acts  not  related  to  (IITF.S 
violations  also  remain  subject  to  the 
])enaltie.s  of  the  F.SA.  Under  paragraph 
(1)  in  combination  with  paragraph  (2)  of 
this  final  4(d)  s])ecial  ruli!,  any  act 
prohibited  under  the  MMPA  that  would 
also  he  prohibited  under  the  F.SA 
regulations  at  .'50  (8<'R  17.81  where  the 
activity  has  not  been  authoriziul  or 
exempted  under  the  MMPA,  would  he 
a  violation  of  the  F.SA  as  well  as  the 
MMPA.  In  addition,  any  act  prohibited 
under  thi!  IvSA  regulations  at  .'50  (IFR 
17.81.  whiMi!  the  act  is  not  also 
prohibited  under  the  MMPA  or  UlTlvS 
and  therefore  where  the  activity  has  not 
been  authoriziid  or  (!xemj)ted  under  the 
MMPA  or  (lITI'iS.  would  he  a  violation 
of  the  F.SA  indess  authorized  under  .'ll) 
(]FR  17.82.  Also,  even  if  an  activity  is 
authorized  or  exempt  under  the  MMi^A. 
failure  to  comply  with  all  applicable 
terms  and  conditions  of  the  statute,  the 
MMP.A  implementing  regulations,  or  an 
MMPA  permit  or  authorization  i.ssned 
by  the  .Service  would  likewise  con.stitnte 
a  violation  of  the  F.SA.  Under  j)aragraj)h 
(4)  of  this  rule,  the  F.SA  penalties  also 
remain  applicable  to  any  incidental  take 
of  ])olar  hears  that  is  caused  hv  activities 
within  the  curri!nt  range  of  the  species, 
if  that  incidental  take  has  not  been 
authorized  under  the  MMPA  consistent 
with  paragra])h  (2)  of  this  rule.  While 
I’kSA  jrenalties  would  not  apply  to  any 
incidental  take  can.siid  hv  activities 
outside  the  current  range,  as  lixplained 
above,  all  MMPA  |)enaiti(!.s  rijinain  in 
|)lace  in  thii.se  areas.  A  civil  ])enaltv  of 
.S12.()()()  to  .S2.'5.U{)()  is  available  for  a 
knowing  violation  (or  any  violation  hv 
a  person  engaged  in  business  as  an 
importer  or  exporter)  of  certain 
provisions  of  the  F.SA,  the  regulations, 
or  iiermits,  while  civil  jjenalties  of  up  to 
.$.'500  may  he  asse.ssed  for  any  other 
violation,  (aiminal  ])enalties  and 
impri.sonment  for  nj)  to  1  year,  or  both, 
are  akso  as.ses.sed  for  certain  violations  of 


the  F.SA.  In  addition,  all  fish  and 
wildlife  taken,  ])os.ses.sed,  sold, 

])nrchased,  offered  for  .sale  or  ])urchase. 
transi)orted.  deliveriid.  received,  carried, 
shipjied.  exported,  or  imi)orted  contrary 
to  the  provisions  of  the  F.SA  or  any  F.SA 
regulation  or  permit  or  certificate  issuiid 
under  the  IvSA  are  subject  to  forfeiture 
to  the  Unitixl  .States.  Tluire  are  also 
|)rovi.sions  for  the  forleitnre  of  vessiils, 
vehicles,  and  other  eipiipment  used  in 
committing  uidawful  acts  under  the 
I-ISA  upon  conviction  of  a  criminal 
violation. 

Under  the  MMPA.  penalties  against 
unlawful  activities  are  also  substantial. 

A  civil  penalty  of  iq)  to  $10, ()()()  for  each 
violation  may  hi;  assessed  again.st  any 
])er.son.  which  includes  husines.ses, 
.States.  Federal  agencies,  and  other 
entities  as  well  as  ])rivat(!  individuals, 
who  violates  the  MMPA  or  any  MMPA 
])ermit,  authorization,  or  regulation. 

Any  person  or  entity  that  knowingly 
violates  any  provision  of  the  .statute  or 
any  MMPA  ])ermit.  authorization,  or 
regulation  may,  u])on  conviction,  he 
fined  up  to  $2(),()()()  for  each  violation, 
he  imprisoned  for  up  to  1  year,  or  both. 
The  MMPA  akso  provides  for  the  seizure 
and  forfeiture  of  the  cargo  (or  monetary 
value  of  the  cargo)  from  anv  ve.ssel  that 
is  i!m|)loyed  in  the  indawfnl  taking  of  a 
polar  hear,  and  additional  penalties  of 
iq)  to  .$2.'5.()()()  can  he  assessed  again.st  a 
ves.sel  causing  the  unlawful  taking  of  a 
])olar  hear.  Finally,  any  ])olar  hear  or 
])olar  h(!ar  i)arts  and  products 
themselves  can  he  seized  and  forfeited 
Uj)on  as.siissment  of  a  civil  piinalty  or  a 
criminal  conviction. 

While  there  are  differiiiices  between 
the  penalty  amounts  in  the  F.SA  and  thi; 
MMPA,  the  penalty  amounts  are 
comparable  or  stricter  under  the  MMPA. 
Till!  Alternative  Fines  Act  (18  U..S.C. 
8.'571)  has  removed  the  differences 
between  the  F.SA  and  the  MMPA  for 
criminal  ])enalties.  Under  this  Act, 
unless  a  Federal  statute  has  been 
exempted,  any  individual  found  guilty 
of  a  (]la.ss  A  misdemeanor  may  he  fined 
up  to  $1  ()().()()().  Any  organization  found 
guilty  of  a  Cla.ss  A  misdemeanor  may  he 
fined  nj)  to  $200, 800.  'I'he  criminal 
])rovisions  of  the  F.SA  and  the  MMPA 
are  both  Cla.ss  A  misdemeanors,  and 
neither  the  F.SA  nor  the  MMPA  are 
exem])ted  from  the  Alternative  Finiis 
Act.  Therefore,  the  maximum  ])enalty 
amounts  for  a  criminal  violation  under 
both  statutes  is  the  same:  $10().()()0  for 
an  individual  and  $200,000  for  an 
organization. 

While  the  maximum  civil  penalty 
amounts  under  the  F.SA  are  for  the  most 
jiart  higher  than  the  maximum  civil 
])enal(y  amounts  under  the  MMPA. 
other  elements  in  the  penalty  provisions 
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mean  that,  on  its  face,  the  MMFA 
provides  great(!r  detinnaice.  Otlun'  than 
for  a  commercial  importer  or  ex])orter  of 
wildlife  or  plants,  the  higluist  civil 
ptmalty  amounts  under  the  E.SA  recpiire 
a  showing  that  the  jierson  "knowingly" 
violatiul  the  law.  'I’he  penalty  forotlier 
than  a  knowing  violation  is  limited  to 
.SfiOO.  The  MMFA  civil  penalty 
provision  does  not  contain  this 
r(;(pur(!ment.  tinder  section  l().'j(a)  of  the 
MMFA.  anv  i)erson  "who  violates”  anv 
provision  of  the  MMPA  or  any  jiarmit  or 
r(!gulation  issued  thereund(!r,  with  one 
exce])tion  for  commercial  fisheries,  may 
he  assessed  a  civil  penalty  of  np  to 
.SlO.OOO  for  each  violation. 

Drtf^viuinution 

Sec.tion  4(d)  of  the  ESA  states  that  the 
"Secretary  shall  issue  such  regulations 
as  he  deems  neces.sary  and  advisable  to 
l)rovide  for  the  conservation”  of  s])ecies 
listed  as  threatened.  In  W’cbstiu  v.  D(w. 
488  IJ.S.  (1388).  the  II.S.  Supreme 
(lourt  noted  that  similar  "necessary  or 
advisal)le”  language  "fairly  exudes 
deference”  to  the  agency.  Conservation 
is  defined  in  the  ESA  to  nuum  "the  use 
of  all  methods  and  procedures  which 
are  necessary  to  bring  any  endangered 
species  or  thniatemul  si)ecie.s  to  the 
point  at  which  tin;  measures  providtul 
l)ursnant  to  |the  ESA|  are  no  longer 
lujcessary.”  Additionally,  section  4(d) 
states  that  the  Secretary  “may  by 
regulation  prohibit  with  res])ect  to  any 
thr(*atened  species  anv  act  prohibited 
under  section  9(a)(l ).” 

Thus,  regulations  promnlgated  under 
.section  4((1)  of  the  ESA  provide  the 
S(!cretary  with  wide  latitude  of 
discretion  to  select  apj)roj)riate 
Ijrovisions,  including  prohibitions  and 
exemptions,  for  threatened  species.  In 
.such  cases,  some  of  the  ESA 
jjrohil)ition.s  and  authorizations  from 
section  3(a)(1)  of  the  ESA  and  from  .'50 
CPl^  17.31  and  17.32  may  he  a])])ro])riate 
for  the  species  and  he  incorporated  into 
a  4(d)  special  rule,  hut  the  4(d)  special 
rule  may  also  include  other  provisions 
tailored  to  the  .s]jecific  conservation 
needs  of  the  listed  .sj)ecies.  which  may 
Im;  mon;  or  less  restrictive  than  the 
general  provisions. 

The  courts  have  recognized  the  extent 
of  the  .Secretarv’s  di.scretion  under  this 
standard  to  develop  rules  that  are 
a])i)roj)riate  for  the  species.  For 
example,  the  .Secretarv  mav  find  that  it 
is  a])pro])riat(!  not  to  include  a  taking 
])rohil)ition,  or  to  include  a  limited 
taking  ])rohil)ition.  (.Sec;  /l/.sea  Valley 
Alliance  v.  Lauienbacher.  2007  IJ..S. 

Dist.  Lexis  00203  (D.  Or.  2007); 
Washington  Envivoinnental  (ion nail  v. 
National  Marine  Fisheries  Service.  2002 
IJ.S.  Dist.  Lexis  .'5432  (W.D.  Wash. 


2002)).  In  addition,  as  affirmed  in  State 
of  U)aisiana  v.  Verity.  8.'53  F.2d  322  (.'5th 
Cir.  1388),  the  rule  muul  not  address  all 
the  thnnits  to  the  species.  As  noted  hv 
Oongress  when  the  E.SA  was  initiallv 
enactiul,  “once  an  animal  is  on  the 
threatcmed  list,  the  .Secretarv  has  an 
ahno.st  infinite  numl)er  of  options 
availal)le  to  him  with  regard  to  tin; 
jiermitted  activities  for  those  species.  He 
may.  for  example,  j)ermit  taking,  hut  not 
im])ortation  of  such  .spec;ie.s,  or  he  mav 
choose  to  forbid  both  taking  and 
importation  hut  allow  the  transportation 
of  such  s])ecies,”  as  long  as  tin; 
measures  will  “serve  to  conserve, 
protect,  or  re.store  the  species  concerned 
in  accorilance  with  the  ])nr])o.se.s  of  the 
Act”  (Il.R.  Rep.  No.  412,  33rd  Cong.,  l.st 
Sess.  1373). 

This  final  4(d)  special  rule  includes 
a])propriate  provisions  such  that  the 
rule  is  neces.sary  and  advisable  to 
provide  for  the  conservation  of  the 
sjjecies,  while  also  including 
appropriate  ])rohil)ition.s  from  .section 
3(a)(1)  of  the  E.SA.  Many  i)rovision.s 
provided  under  the  MMPA  and  (3TE.S 
an;  comparable  to  or  stricter  than 
similar  ])rovisions  und(;r  the  E.SA, 
including  the  d(;finition.s  of  take, 
penalties  for  violations,  and  allowed 
list's  of  marine  mammals.  As  an 
example,  concerning  the  definitions  of 
harm  under  the  E.SA  and  harassment 
under  the  MMPA,  while  the 
terminology  of  the  definitions  is  not 
identical,  we  cannot  fore.see 
circumstances  under  which  the 
manag(;ment  for  polar  hears  under  the 
two  definitions  would  differ.  In 
addition,  the  existing  statutory 
exceptions  that  allow  u.se  of  marine 
mammals  under  the  MMPA  (e.g., 
research,  enhancement)  allow  fewer 
tyjies  of  activities  than  does  the  E.SA 
regulation  at  .'50  CFR  17.32  for 
threatened  species,  and  the  MMPA's 
standards  are  generally  stricter  for  those 
activities  that  are  allowed  than  those 
standards  for  comparable  activities 
under  the  E.SA  regulations  at  .'ll)  CER 
17.32. 

Additionally,  the  proce.ss  for 
authorization  of  incidental  take  under 
the  MMPA  is  more  restrictive  than  the 
process  under  the  E.SA.  The  standard  for 
i.ssuing  incidental  take  under  the  MMPA 
is  “negligible  impact.”  Negligible 
impact  under  the  MMPA,  as  defimid  at 
.'ll)  Cil'R  18.27(c),  is  an  impact  that 
cannot  he  reasonably  exjiected  to.  and  is 
not  rea.sonahly  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 
Additionally,  under  section  l()l(a)(.'5)(A) 
and  (D)  of  the  MMPA.  incidental  take 
may  only  he  authorized  for  “small 
numhers"  of  marine  mammals.  Overall. 


this  is  a  more  protective  .standard  than 
.standards  for  issuing  incidental  take 
under  the  E.SA.  which  are,  for  non- 
Eederal  actions,  that  the  taking  will  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recoverv  of  the  sjiecies  in 
the  wild  and.  for  Federal  actions,  that 
the  activity  is  not  likely  to  jeojiardize 
the  continued  existence  of  the  species. 

A  jnoposed  Federal  action  being 
ind(;|)endently  evaluated  under  the 
MMPA  and  the  E.SA  would  have  more 
than  a  negligible  impact  before,  and  in 
some  cases  well  before,  a  jiiopardv 
determination  would  he  made. 

Where  the  jirovisions  of  the  MMPA 
and  OITE.S  are  coni]iarahle  to.  or  even 
more  strict  than,  the  provisions  under 
the  E.SA.  we  find  that  the  polar  bear 
continues  to  he  appropriately  managed 
under  the  jirovisions  of  the  MMPA  and 
CITE.S.  As  such,  the.se  mechanisms  have 
a  diimonstrated  record  as  being 
appropriate  management  provisions. 
Further,  the  Service  has  concluded  that, 
in  this  instance,  for  the  .Service  to 
reijuire  people  to  obtain  an  E.SA 
authorization  (including  paving 
application  fees)  for  activities 
authorized  under  the  MMPA  or  ('.ri'E.S, 
where  protective  measures  for  polar 
hears  under  the  E.SA  authorization 
would  he  eipiivalent  to  or  less  restrictive 
than  the  MMPA  or  (3TE.S  reiinirements, 
it  would  not  contribute  to  the 
conservation  of  the  ])olar  hear  and 
would  hi;  inapj)ro])riate. 

Th(;re  are  a  few  activities  for  which 
the  ])rovi.sions  under  the  MMPA  are  less 
restrictive  than  jirovisions  for  similar 
activities  under  the  E.SA,  including  u.se 
of  pre-Act  specimens,  subsistence  use, 
military  readiness  activities,  and  take 
for  ilefense  of  property  or  welfare  of  the 
animal.  (Concerning  use  of  pre-Act 
specimens  and  military  readine.ss 
activities,  the  general  ESA  threatened 
species  regulations  would  provide  some 
additional  restrictions  beyond  those 
provided  by  the  MMPA:  however,  such 
activities  have  not  been  identified  as  a 
threat  in  any  wav  to  the  polar  hear, 
'riierefore,  the  additional  restrictions 
under  the  E.SA  would  not  contribute  to 
the  conservation  of  the  species. 
(A)ncerning  subsistence  u.se  and  take  for 
delense  of  pro])erty  or  w(;lfar(;  of  the 
animal,  tin;  MMPA  allows  a  greater 
l)r(;adth  of  activities  than  would  he 
allow(;d  under  the  gen(;ral  E.SA 
threatened  s])(;cies  r(;gulation.s,  and  in 
the  case  of  take  for  defen.se  of  life  or 
])roj)erty  or  the  welfari;  of  the  animal, 
u.se  by  a  broader  range  of  iiersons; 
however,  these  additional  activities 
clearly  provide  for  the  con.servation  of 
the  polar  hear  by  fostering  cooperative 
relationships  with  Alaska  Natives  who 
participate  with  us  in  con.servation 
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programs  for  tlu;  benefit  of  the  species, 
iimiting  lethal  or  injurious  iHun-human 
interactions,  and  ])roviding  immediate 
lumelits  for  the  welfare  of  individual 
animals. 

\Ye  find  that  for  activities  within  the 
curnmt  range  of  the  polar  hear,  overlay 
of  th(!  incidcmtal  take  jirohihitions  umha’ 
.')()  (iFR  17.31  is  an  important 
com|)onent  of  polar  hear  managenumt 
iMicause  of  the  timing  and  proximity  of 
|)ot(!ntial  take  of  polar  bears.  Within  the 
rang(!  of  the  polar  bear  then;  are 
currently  ongoing  lawful  activities  that 
result  in  the  incidental  take  of  the 
species  such  as  those  associated  with  oil 
and  gas  exploration  and  develo])ment. 
Anv  incidental  take  from  the.se  activities 
is  currently  authorized  under  the 
MMFA.  However,  we  ri!cognize  that 
then;  may  he  Ihtiin!  development  or 
activities  that  may  cause  incidental  take 
of  the  species.  Because  of  this,  we  find 
that  it  is  important  to  have  the  overlay 
of  FSA  incidental  take  jjrohihitions  in 
])lace  for  several  unisons.  In  the  in  ent 
that  a  jierson  or  entitv  was  causing  the 
incidental  take  of  jiolar  hears  that  lias 
not  heen  authorized  under  the  MMBA. 
or  they  are  not  in  compliance  with  the 
terms  and  conditions  of  their  MMl’A 
incidental  take  authorization,  the 
overlay  will  provide  that  the  jierson  or 
entity  is  in  violation  of  tlu;  IvSA  as  well 
as  the  MMPA.  In  such  circumstances, 
th(!  person  can  alter  his  or  her  activities 
to  eliminati!  the  possihilitv  of  incidental 
take,  seek  or  come  into  compliance  with 
their  MMPA  authorization,  or  be  subject 
to  the  |)enaltie.s  of  the  FSA  as  well  as  the 
MMPA.  In  this  situation,  the  citizen  suit 
provision  of  .section  11  of  the  ESA 
would  allow  any  citizen  or  citizen  group 
to  jmrsue  an  incidental  take  that  has  not 
heen  authorized  under  the  MMPA.  As 
such,  we  have  iletermined  that  the 
overlay  of  the  ESA  incidental  take 
jirohibitions  at  .'iO  CFR  17.31  in  the 
current  range  of  the  jiolar  bear  is 
a])])ro])riate  for  the  sjiecies. 

However,  we  find  that  for  activities 
outside  the  current  range  of  the  jiolar 
bear,  overlay  of  the  incidental  take 
jirohibitions  under  .'iO  (IFK  17.31  is  not 
nece.ssary  for  jiolar  hear  management 
and  con.servation.  Even  though 
incidental  take  of  jiolar  hears  from 
activities  outside  the  current  range  of 
the  sjiecies  is  not  jirohihited  by  the  ESA 
muter  this  sjiecial  rule,  the  consultation 
reijuirements  under  section  7  of  the  ESA 
remain  fully  in  effect.  As  jiart  of  the 
consultation  jirocess.  anv  incidental 
take  (as  long  as  a  causal  connection 
could  he  established)  will  have  already 
been  identified  in  a  .section  7  incidental 
take  .statement  and  authorized  under  the 
MMPA  (since  under  section  7(b)(4)((i) 
no  incidental  take  statement  can  he 


issued  for  an  endangered  or  threatened 
marine  mammal  until  the  jier.son  has 
obtained  their  MMPA  incidental  take 
authorization).  Any  incidental  lake  not 
authorized  would  lie  a  violation  of  the 
MMPA.  which  the  Federal  Government 
would  jinrsne  as  a  violation  of  the  law 
and  all  MMPA  jienalties  would  ajijily. 

In  addition,  the  citizen  suit  jirovision 
under  section  11  of  the  IvSA  would 
remain  fully  ojierational  for  challenges 
that  a  Federal  agency  had  failed  to 
consult  with  the  .Service  or  to  challenge 
the  adeijuacy  of  any  consultation.  As 
such,  we  have  determined  that  not 
having  the  additional  overlay  of 
incidental  take  jirohibitions  under  .SO 
(d’R  17.31  resulting  from  activities 
outside  the  current  range  of  the  jiolar 
hear  does  not  have  a  con.servation  effect 
on  the  Sjiecies. 

Our  37-jilns-year  history  of 
inijilementing  the  MMPA  and  (d'fE.S, 
and  our  coiujiarative  analysis  ofthe.se 
laws  with  the  ajijilicable  jirovisions  of 
the  ESA.  demonstrate  that  the  MMPA 
and  CrrivS  jirovide  effective  regulatory 
jirotection  to  jiolar  liiiars  for  activities 
that  are  and  can  reasonably  he  regulated 
under  these  laws.  In  addition,  the  threat 
that  has  heen  identified  in  the  final  E.SA 
listing  rule — loss  of  habitat  and  related 
effects — would  not  he  alleviated  hv  the 
full  ajijilication  of  E.SA  jirovisions  in  the 
general  threatened  sjiecies  regulations  at 
.^lO  CFR  17.31  and  17.32. 

'ftiis  final  4(d)  sjiecial  rule  adojits 
existing  conservation  regulatory 
reijuirements  under  the  MMPA  and 
CITE.S  as  the  jirimary  regulatory 
jirovisions  for  this  threatened  sjiecies.  If 
an  activity  is  authorized  or  exeinjited 
under  the  MMPA  or  Cri’E.S,  no 
additional  authorization  is  recjiiired 
under  .10  CFR  17.31  or  17.32.  lint  if  an 
activity  is  not  authorized  or  exeinjited 
under  the  MMPA  or  (3TE.S,  or  a  jierson 
or  entity  is  not  in  coinjiliance  with  all 
terms  and  conditions  of  the 
authorization  or  exeinjition,  and  the 
activity  would  result  in  an  act  that 
would  be  otherwise  jirohihited  under  .K) 
CFR  17.31,  the  jirovisions  of  the  general 
E.SA  threatened  sjiecies  regulations 
ajijily.  In  such  circum.stances,  the 
jirohibitions  of  .K)  CFR  17.31  would  he 
in  effect,  and  authorization  under  10 
(iFR  17.32  would  be  required,  unless  the 
activity  involves  incidental  take  caused 
by  an  activity  located  within  the  United 
.States  hut  outside  the  current  range  of 
the  jiolar  hear,  'fhe  ajijilication  of 
jirovisions  at  10  CFR  17.31  and  17.32 
jirovides  an  additional  overlav  for  the 
Sjiecies.  IvSA  civil  and  criminal 
jienalties  will  continue  to  ajijily  to  anv 
ajijilicable  situation  where  a  jierson  (i) 
has  not  obtained  MMPA  or  CITE.S 
authorizations,  (ii)  is  conducting  their 


activities  under  an  MMPA  or  CITE.S 
authorization  or  exeinjition  hut  has 
failed  to  coinjily  with  all  terms  and 
conditions  of  the  authorization  or 
exeinjition.  or  (iii)  was  required  to 
obtain  a  jiermit  iindia'  10  Cf'R  17.32  and 
failed  to  do  so. 

In  addition,  nothing  in  this  final  4(d) 
Sjiecial  rule  affects  in  any  way  other 
jirovisions  of  the  fi.SA  such  as  the 
recovery  jilanning  jirovisions  of  section 
4(0  and  consultation  reijuirements 
under  .section  7.  inc.luding  consideration 
of  adverse  effects  jiosed  to  any  critical 
habitat.  It  also  does  not  affect  the  ability 
of  the  .Servic.e  to  enter  into  domestic  and 
international  jiartner.shijis  for  the 
management  and  jirotection  of  the  jiolar 
liear. 

We  find  that  this  4(d)  sjiecial  rule  is 
necessary  and  advisable  to  jirovide  for 
the  conservation  of  the  jiolar  hear 
hecau.se  the  MMPA  and  (ilTE.S  have 
jiroven  effective  in  managing  certain 
inqiacts  on  jiolar  bears  for  more  than  30 
years,  and  as  di.scus.sed  in  our  resjionse 
to  comments  below,  jirovide  the 
flexibilitv  we  need  to  resjiond  to 
human-bear  conflict,  which  is  likelv  to 
increase  with  decreasing  summer  sea 
ice.  This  final  4(d)  sjiecial  rule  also 
adojits  ajijirojiriate  jiroliihitions  from 
section  0(a)(1)  of  the  IvSA.  The 
conqiarahle  or  stricter  jirovisions  of  the 
MMPA  and  Cri'l-kS,  along  with  the 
overlay  of  the  I-kSA  regulations  at  10  (iFR 
17.31  and  17.32  for  any  activity  that  has 
not  heen  authorized  or  exeinjited  under 
the  MMPA  nr  (3TE.S,  or  for  which  a 
jier.son  or  entity  is  not  in  conijiliance 
with  the  terms  and  conditions  of  anv 
MMPA  or  (in’E.S  authorization  or 
exeinjition.  address  those  negative 
effects  on  jiolar  hears  that  c.an 
foreseeahly  he  addressed  under  the  E.SA. 
It  would  not  contriliute  to  tlie 
conservation  of  the  jiiilar  hear  to  require 
an  unnec.essary  overlay  of  redundant 
authorization  jirocesses  that  would 
otherwi.se  he  required  under  the  general 
E.SA  threatened  sjiecies  regulations  at  10 
CFR  17.31  and  17.32.  Additionallv,  the 
.Secretary  has  the  di.scretion  to  decide 
whether  to  jirohiliit  by  regulation  with 
resjiect  to  jiolar  hears  any  act  jirohihited 
in  section  9(a)(1)  of  the  E.SA. 

Summary  of  (Changes  From  the 
Proposed  4(d)  Sjiecial  Rule 

In  jirejiaring  this  final  sjiecial  rule  for 
the  jiolar  hear,  we  reviewed  and 
considered  commeiits  and  information 
from  the  jiuhlic  on  our  jirojiiised  sjiecial 
rule  jiuhlished  in  the  Federal  Register 
on  Ajiril  19.  2012  (77  FR  23432),  as  well 
as  comments  we  received  in  resjionse  to 
our  Sjiecial  rule  making  for  the  jiolar 
hear  in  2008,  and  the  (iiiiirt 
determinations  regarding  that  2008 
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sjjocial  rule.  We  also  considered  the 
analysis  in  our  Fnvironinenta! 

A.ssessinent.  Based  on  those 
considerations  we  an;  linalizing  this 
s])ecial  rule  for  the  ])olar  hear  as 
proposed  on  April  It),  2012. 

In  this  final  rule,  we  have  clarified 
that  then;  is  no  conservation  effect, 
either  positive  or  negative,  from  the 
inclusion  of  paragrajjh  (4)  in  .section 
17.4()((j).  Se(;  re.s])on.se  to  comment  7. 

Summary  (jf  and  Responses  to 
(lomments  and  Recommenilations 

During  the  ])nhlic  comment  period, 
we  recjiiested  written  t:omment.s  from 
the  ])nhlic  on  the  proposed  rule  as  well 
as  the  draft  EA.  S])ecifically  we 
n;(inested  comment  on  the:  (1) 

Suitability  of  the  ])roposed  rule  for  the 
conservation,  recovery,  and 
management  of  the  polar  hear;  and  (2) 
additional  provisions  the  Service  may 
wish  to  consider  to  c.onserve.  recover, 
and  manage  the  jjolar  hear. 

'I'he  comment  period  on  the  ])roi)osed 
4(d)  special  rule  for  the  polar  hear 
opened  on  April  19,  2012  (70  FR  28482), 
and  closed  on  June  18,  2012.  During  that 
time,  w{;  receiv(;d  2.')  snhmi.ssions  from 
the  i)uhlic;  these  included  comments  on 
the  ])ro])os(;d  rule  as  well  as  a  nnmh(;r 
of  publications  and  other  doc;nm(;nts 
submitted  in  support  of  those 
comments.  The  Marim;  Mammal 
(iommission  submitted  its  comments  on 
August  8.  2012. 

In  addition  to  tin;  Marine  Mammal 
Commission,  the  Service  r(;c(;ived 
comments  from  the  State  of  Alaska,  the 
Arctic  Slope  Regional  Corporation,  trade 
and  environmental  organizations,  and 
the  general  public.  We  reviewed  all 
c:omments  received  for  suhstantive 
issues,  new  information,  and 
recommendations  regarding  the  4(d) 
special  rule  and  the  EA.  The  comments 
on  the  pro])o.sed  special  rule,  aggregated 
by  subject  matter,  summarized  and 
addressed  below,  are  incorpor;ited  into 
the  final  rule  as  a])])ro])riate.  Where 
comm(;nters  incorporated  by  reference 
their  comments  on  the  May  2008 
int(;rim  ride,  wi;  refer  th(;m  to  onr 
responses  jirovided  on  tho.se  comments 
in  the  December  2008  final  rule.  The 
.Service  has  summarized  and  responded 
to  comm{;nts  ])ertaining  to  the  draft  EA 
in  onr  final  EA. 

Ih^sponso  lo  (A)inni(inis 

1.  C’o/n/nen/;  Comm(;nter.s  disagreed 
on  the  a])pro])riate  standard  for  issuance 
of  the  4(d)  sjiecial  rule.  .Some  argued 
that  the  4(d)  .s]K;cial  rule  must  |)rovide 
measures  that  are  “necessary  and 
advi.sahle  for  conservation  of  the 
species,”  while  others  asserted  that  the 
.S(;cretarv  has  broad  discretion  to  issue 


a  rule  under  section  4(d)  of  the  E.SA  and 
did  not  need  to  meet  the  “nec(;ssary  and 
advisable”  standard. 

/fe.s/jon.se; 'riiis  issue  was  addre.ssed 
hv  tlu;  District  Court  in  its 
Memorandum  Opinion  i.ssn(;d  on 
October  17,  2011  (In  Hn  Polar  Badr 
Hnclan^orod  Spacias  Act  Lislin;^  and 
§4(d)  Bale  Litigation.  'Lins  Docnnwnt 
Bclatcs  to:  CAr.  for  Biologic(d  Diversitv. 
at  al.  V.  Salazar,  at  al.  No.  08-2118; 
Defenders  of  Wildlife  v.  It.S.  Dep’t  of  the 
Interior,  et  af.  No.  09-1  .'18,  818  E.  Suj)j). 
2(1  214  (D.D.C.  2011)).  There,  the  court 
noted  Circuit  Court  ])r(;cedent  that  the 
.Secretary  was  afforded  broad  discretion 
under  the  E.SA  “to  a])])!)'  any  or  all  of 
the  bSection  9|  prohibitions  to 
threaten(;d  sp(;cies  without  obliging  it  to 
suj)])ort  such  actions  with  findings  of 
n(;ces.sity”  ((pioting  Sweet  Home 
(Jhapter  of  (Joinnninities  fora  (heat 
Oregon  v.  Babbitt.  1  F.8d  1, 8  (D.C.  Cir. 
1998),  modified  on  other  grounds  on 
r(;h’g,  17  F.8d  1408  (D.C.  Cir.  19‘)4), 
rev’cl  on  other  grounds,  51.'!  II. .S.  087 
(199.8)).  D(;spite  having  that  discretion, 
the  court  found  that  the  .Service  had 
“j)r(;mised  its  .Sp(;cial  Rule  on  a  finding 
that  the  rule  is  n(;c(;ssarv  and  advisable 
to  provide  for  the  cons(;rvation  of  the 
polar  h(;ar.”  (818  E.  .Snpp.  2d  at  228- 
229).  As  a  result,  tlu;  Court  r(;vi(;w(;d  tlu; 
4(d)  spi;cial  rule  pursuant  to  the 
“iu;c(;.s.sary  and  advi.sahle”  standard, 
and  foinul  that  it  nu;t  that  standard.  We 
agr(;e  that  the  first  two  sent(;nc(;.s  of 
s(;ction  4(d)  of  the  E.SA  provide;  separate 
authoriti(;s  for  r(;gulations  for  thr(;ateiu;d 
sp(;cit;s.  As  such  the  .Service  finds  that 
provisions  in  this  4(d)  .sj)(;cial  rule  are 
necessary  and  advisable  to  provide  for 
the  cons(;rvation  of  the  polar  l)(;ar  and 
has  also  included  apiirojniate 
prohibitions  from  s(;ction  9(a)(1)  of  the 
ESA.  In  other  words,  the  final  special 
rule  for  polar  bears  nu;ets  both  rule¬ 
making  standards  under  .section  4(d). 

2.  Oonnnent:  The  .S(;rvice  fails  to 
e.stahlish  that  the  jiroposed  rule 
provid(;s  a  cons(;rvation  benefit  to  tlu; 
polar  h(;ar:  it  instead  relies  on  r(;asons 
that  are  unrelated  to  polar  b{;ar 
con.servation. 

Besponse:  We  disagree.  A  ju  imary 
compoiu;nt  of  the  .Service’s  efforts  to 
conserve  the  polar  l)(;ar  is  to  minimize 
d(;ath  and  injuries  to  polar  l)(;ars  caused 
by  lunnan-h(;ar  conflict.  The  flexibility 
jirovided  by  the  MMBA  to  d(;ter  curious 
or  hungry  h(;ars  l)(;lore  tlu;y  b(;conu;  a 
thrt;at  to  human  life  or  pro])ertv  is  k(;v 
to  this  cons(;rvation  effort.  In  the 
pr(;aml)le  to  this  fiiud  rule,  we  have 
add{;d  information  that  even  more 
strongly  demon.strat{;s  the  importance  of 
such  deterrence  measures  to  jiolar  lH;ar 
con.s(;rvation.  .See  the  .s(;ction  of  the 
preamble  on  the  Nece.ssary  and 


Advi.sahle  Finding  and  Rational  Basis 
Finding  for  a  comph;te  exjilanation  of 
how  this  and  otlu;r  provisions  of  the 
rule  are  neces.sary  and  advi.sahle  to 
provide  for  the  con.servation  of  tlu;  polar 
l)ear.  while  also  including  appropriate 
prohibitions  from  .s(;ction  9(a)(1)  of  the 
.statute. 

8.  Oonnnent:  B(;cause  the  ])ro])o.sed 
rule  does  not  addr(;.ss  the  primary  threat 
to  a  listed  .s])(;cie.s.  in  this  ca.se 
greenhon.se  gas  (ClIC)  emissions  that  are 
driving  climate  change  and  the  lo.ss  of 
.s(;a  ice  habitat,  the  rule  (particularly 
paragraph  4)  fails  to  meet  the  “iu;c(;,s.sary 
and  advisable”  standard. 

Besponse:  We  di.sagree.  While  we 
r(;cognize  the  jirimary  thr(;at  to  the 
continued  existence  of  the  jiolar  hi;ar  is 
lo.ss  of  sea  ice  habitat  due  to  climate 
change,  we  find  that  promulgation  of 
this  rule  is  “necessarv  and  advisable” 
for  the  con.servation  of  the  polar  bear, 
while  also  including  ajijiropriate 
prohibitions  from  s(;ction  9(a)(1)  of  the 
.statute.  Further,  the  Di.strict  Court  of  the 
District  ofColnmhia  has  r(;vi(;w(;d  an 
identical  4(d)  s]K;cial  rule.  In  the  case  In 
re  Polar  Bear  Endangered  Species  Act 
Listing  and  §4(dl  Bale  Litigation:  CAr. 
for  Biologic(d  Diversity,  et  al.  v.  S(dazar. 
et  al..  N().  08-2118;  Defenders  of 
Wildlife  V.  H.S.  Dep't  of  the  Interior,  et 
al..  No.  09-188.  Mi.sc.  No.  08-704.  MDE 
Dock(;t  No.  1998.  the  Court  held  that  the 
.S(;rvict;’.s  ex])lanation  for  the  rule  met 
the  “iu;ces.sarv  and  advisable”  standard. 
(;ssentially  rej(;cting  the  same  argument 
raised  in  tlu;  comment. 

4.  Oonnnent:  The  rule's  exemption 
from  E.SA  section  9  take  jirohibitions  for 
all  activities  authorized  under  the 
MMPA  is  unlawful  because  the  MMBA 
is  h;.ss  protective  than  the  ESA. 

Bespon.se:  We  di.sagree.  While  we 
recognize  there  are  slight  differ(;nce.s 
h(;tween  the  statntorv  language  of  the 
MMBA  and  E.SA.  as  discu.ssed  in  the 
preamble,  we  find  the  definitions  of 
“take”  under  the  E.SA  and  the  MMBA  to 
be  comparable  and.  where  tlu;y  differ, 
we  find  that,  due  to  the  hrt;adth  of  the 
MMBA’s  definition  of  “harassment.”  the 
MMBA's  definition  of  “take”  is,  overall, 
more  prot(;ctiv(;.  Thus,  we  have 
d(;termined  that  ajijilying  the  provisions 
on  take  of  a  ])olar  b(;ar  as  defined  under 
tlu;  MMBA  is  ap])ro])riate  for  the 
species. 

Further,  and  as  akso  discu.ss(;d  in  this 
final  rub;,  for  any  activity  which  is  not 
authorized  or  exempt(;d  under  the 
MMBA  or  that  has  not  lH;en  conduct(;d 
in  compliance  with  all  terms  and 
conditions  that  apply  lo  an  MMBA 
authorization  or  exem])tion  for  the 
activity  and  that  would  result  in  a 
taking  that  would  he  otherwise 
prohibited  under  the  E.SA  regulations  at 
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.'>()  (3’R  17.31.  tlu!  proliibitions  oi  .'>() 

(]FR  17.31  would  a|)j)ly.  and  ptainits  an; 
nupdred  undcM'  .'iO  Cl-'R  17.32  of  our  RSA 
r«!gulations.  Thus,  in  the  ah.sence  of 
MMRA  (;oin|)lian(;e  or  the  appropriate 
threatiMied  species  permit,  a  per.son 
would  he  in  violation  of  the  IvSA 
|)rohihition.s. 

Ultimately,  while  Uongress  laid  out 
the  |)rohil)itions  and  authorizations  that 
are  ap|)ropriate  for  endangered  species, 
it  ex|)n!sslv  did  not  do  .so  for  thr(;at(med 
s|)(!cies.  Instead  it  left  it  to  the  di.scretion 
of  the  agency  to  determine  what 
measures  would  he  necessary  and 
advisable  for  the  conservation  of  the 
species  and  which  section  t)(a)(1) 
j)rohihitions  should  he  aj)plie(l.  There  is 
no  indication  that  ("ongress  intended 
that  prohibitions  for  threatened  sj)eci(!s 
1)(!  identical  to  prohibitions  for 
endangered  species.  In  fact,  by  stating 
that  regulations  fora  threatened  species 
"may"  prohibit  anv  act  prohibited  for 
endangered  species  under  section  t)  of 
th(!  FSA,  C^ongress  made  clear  that  it 
mav  not  he  a])]jropriate  to  inchuh; 

.section  9  |)rohihitions  for  some 
threatened  specitjs.  Finally,  as  discussed 
above,  the  District  (^ourt  for  the  District 
of  (k)hunhia  specifically  considtaed 
whether  a  rule  idimtical  to  this  final  rule 
met  tin;  regulatory  standards  of  the  F.SA 
and  h(dd  that  it  did. 

('.ommcnt:  In  i)ractice.  the  MMRA  is 
not  more  protective  than  the*  F.SA 
hcicause  the  Service  has  not 
implementcal  the;  MMRA  to  protect 
habitat. 

li(iS})()ns(r.  We  disagreu;.  While  the 
prohibitions  of  the  MMRA.  like  the  ESA. 
apply  to  activiticis  affecting  the  aidmals 
themselves,  the  MMRA  also  includes 
consideration  of  habitat  and  cicosystem 
protciction.  The  teams  "conservation" 
and  “manageanent”  in  the  MMRA  are 
specifically  defined  to  include  habitat 
acepusition  and  improveanent. 

Rrotection  of  cissential  habitats, 
including  rookcjries.  mating  grounds, 
and  areas  of  similar  significance,  is 
addrcjsscal  in  incidental  take 
authorizations.  Specifically,  the  .Sc'rvice 
must  considca'  potcaitial  imjjacts  to  the 
|)olar  hcacr’s  habitat  prior  to  issuing 
incidental  take  authorizations  un{lc!r 
sciction  l()l(a)(.'i){A)  of  the*  MMRA.  In  its 
incidental  take  rcigulations  for  the 
Beaufort  and  (ihukchi  Scnis,  for  example, 
the  Service  has  nupiircul  industry  to 
maintain  a  1-mile  l)uff(!r  to  minimize 
disturbance!  to  the  hear;  that  buffer  also 
])rotec:ts  accciss  to  and  use  of  important 
dciiming  habitat. 

In  addition,  hcicause  nothing  in  the 
4((1)  spcicial  rule!  affects  section  7 
consultation  standards,  cumulative 
(iffiicts  to  the  spcicies  and  its  habitat  are 
evaluatcHl  during  the  intra-Service  ESA 


s(!ction  7  consultation  rcupdred  for  the 
i.ssuance  of  incidciiital  take 
authorizations  under  scuition  l()l(a)(f))  of 
the  MMRA.  I'lirllu!!'.  as  exijlaincul  in  the 
prcxnnhle,  this  final  rule!  docis  not 
change!  the  re!epdre!me!nt  that  all  Federal 
age!ne;ie!s  e:on.sult  with  the  Se!rvie:e!  to 
ensure  that  any  Federal  action  is  ne)t 
likely  te)  result  in  the  ele!.strue:tie)n  e)r 
iielvease  me)elifie:atie)n  e)f  ele!signate!el 
e:ritie:al  hahiteit.  That  e;e)nsidtatie)n 
|n'e)e:e!.s,s  for  e:ritie:al  habitat  .snpple!me!nts 
the  exi.sting  habitat  pre)te!e:tie)n.s  e)f  the 
MMRA. 

(i.  (A)inin(^ni:  Be!e:ause  e)f  the  pre)e:ess 
by  whie:h  MMRA  elire!e:t  anel  ine:iele!ntal 
take  is  antheH'izeel.  there  is  ne) 
aehninistrative  l)urele!n  te)  alse)  reupdre! 
that  same  take  te)  be  aidhe)rizeel  unele!r 
the  E.SA. 

Ih^sponsfi:  We  elisagree.  As  eli.seaisseul 
above,  mue;h  e)f  the  Servie:e!’s  e!ffe)rts  to 
e;e)nserve!  anel  manage  the  j)e)lar  hear  are 
eairrently  fe)eai.se!el  e)n  the!  re!elue;lie)n  e)f 
human-bear  e:e)nflie:t.  The  Se!rviea!  weerks 
with  lu!ele!ral  ageneaes.  State!  authorities. 
le)e;al  ge)ve!i'nme!nt.s.  private  re.seaire'.hers, 
inelustry,  ;mel  private!  e:itize!ns,  unelei 
l)e)th  the  ge!ne!ral  e!xe!mptie)ns  as  we!ll  as 
autheerizations  ea)ntaine!el  in  the!  MMRA 
te)  emsure!  that  ;ie:tie)ns  te)  elete!)’  ])e)lar 
beaus  may  he  ea)nelue:te!el  re!spe)nsive!  te) 
the  vai  ving  ea)nelitie)n.s  e!nea)unte!re!el. 
Withe)ut  this  4(el)  speuaal  rule,  |)rivate! 
inelivieluals,  inehi.stry.  Alaska  Native! 
(Irganizatieens,  anel  le)e;al  e:e)mmunitie!,s 
we)ulel  all  ne!e!el  te)  e)l)tain  permits  fre)m 
the  .Se!rvie:e!  unele!r  the!  pre)vi.sie)ns  e)f  .'ll) 
(3'’R  17.32  leer  all  <ie:tivitie!S  that  were 
reiase)nably  likely  te)  residt  in  the 
pre)hil)ite!el  taking  e)f  a  ])e)lar  l)e!ar  uneler 
the  ESA.  Alle)wing  these  entities  te)  reael 
appre)])riate!ly  withe)id  having  to  e)l>tain 
an  aelelitie)nal  pernnt  uneler  the  ESA  is 
a  e;e)rnerste)ne!  e)f  e)ur  e;e)nse!rvatie)n  anel 
managemiemt  pre)gram  feer  the  speuaeas  in 
Alaska. 

While  |)e!rmitting  reupdreunents  uneleu' 
.■)()  CFR  17.32  e:e)ntril)ute  te)  e:e)nse!rvatie)n 
e)f  threaitemeel  .s])ee:ie!s  generally,  in  the 
eai.se  e)f  the  j)e)lar  beair  we  have 
eletermine!)!  that  relief  ire)m  ESA 
pe!rmitting  reapdreanents  is  a])])re)priate! 
fe)r  ])e)lar  beair  e;e)n.se!rvatie)n  in  re!me)te! 
areas  e)f  Alaska.  I’lie!  MMRA  i)re)visie)ns 
that  aHe)rel  inelivieluals  the  ability  te) 
liaze!  ])e)te!ntially  pre)ble!m  animals  awav 
fre)m  vilhige!S  e)r  re!me)te!  eaiinps  e;e)me! 
with  he)th  fle!xihility  anel  reaspeensihilitv. 
It  is  this  e;e)mbinatie)n  that  e;e)ntril)ide!s  te) 
e:e)nse!rving  i)e)lar  beaus  in  Alaska. 

llnele!!'  e:e!rtciin  MMRA  e!xe!m])tie)n.s, 
inelivieluals  have!  the!  fle!xihilitv  te) 
ele!te!rmine!  when  anel  what  ae;tie)n  is 
ne!e!ele!el  leer  a  beuir  that  is  enehmgering 
])e!r.se)nal  safety  e)r  ])re)pe!rty  withe)ut 
e)l)taiiung  aelvane:e!  aidhe)rizatie)n  freem 
the  Se!rvie:e.  An  inelivielual’s  reaspon.se 
may  ineiluele  taking  a])pre)])riate!  ae:tie)n 


te)  eleter  a  l)e!ar  as  a  situatie))) 
ne!e:e!.ssitate!s:  in  ele)ing  se).  he!  e)r  she  must 
ensure!  that  the  ele!te!rre!ne:e!  ae;tie)n  ele)e!S 
ne)t  .se!rie)usly  injure  e)r  kill  the  animal. 

(An  inelivielual  is  iuithe)rize!el  te)  kill  a 
beair — unele!r  l)e)th  the  MMl^A  anel  the 
ESA — e)nly  whem  the  ae:tie)n  is 
imminently  ne!e:e!ssary  in  se!lf-ele!fe!n.se!  e)r 
te)  save  the  life!  e)f  ane)the!r  j)e!rse)n.)  Areais 
in  Alaska  e)e;e:ui)ie!el  by  peehir  hears  are 
alse)  utilizeel  hv  Alaska  Native!.s  fe)r 
.suh.siste!ne:e  hunting  anel  fishing 
aeitivities.  If  ESA  permitting 
re!epdre!me!nts  alse)  a])])lie!el,  an  Alaska 
Native!  .sid)siste!ne;e!  user.  fe)r  exam])le!. 
we)ulel  ne!e!el  to  eehtain  a  perndt  te)  le!gally 
haze!  bears.  In  oreler  to  eehtain  sue;h  a 
j)e!rmit,  the  hunter  we)ulel  have  to  first 
e:e)nsiele!r  all  ])e)s.sil)le!  hazing  ae:tie)n.s  they 
might  take!,  them  e;om])lete!  a  ])e!rndt 
applie:atie)n  anel  submit  it  fe)r  review  to 
the!  Se!r\’ie:e!'.s  j)e!rmitting  office.  Rather 
than  re!epiiring  this  imprae;tie:al  anel 
])e)te!nlially  elangtn'ous  .system  for  he)th 
pe!e)])le!  anel  hears,  this  rule!  reliefs  e)n  the 
pre)te!e:tive!.  but  fle!xil)le!.  aidheerity 
pre)viele!el  hv  the  MMRA. 

7.  CjOiunwni:  The  Ser\’ie;e!  fails  te) 
ratie)nally  .suppe)rt  its  e!xe!mptie)n  e)f  ne)n- 
(dlG  j)e)llutants  e!mitte!el  e)utsiele!  ])e)lar 
he!ar  range!,  elespite  e!viele!ne:e!  that  theese 
])e)llutants  e:le!arlv  harm  the  pe)lar  he!ar. 

Raspoiisa:  l'’e)r  the  |•e!a,se)n.s  e!X])laine!el 
in  the  ])r(!aml)le!.  ne!ithe!r  the  ESA 
pre)hil)itie)n  e)n  ineiielental  take! — ne)r  the! 
al)se!ne:e!  e)f  sue;h  j)re)hil)itie)n — e:e)nve!y.s  a 
e:e)n.se!rvatie)n  bemefit  fre)m  either  GllG 
emissieens  e)r  ne)n-GH(I  pe)lhd<mt.s. 
Suffie:ient  se:ie!ne:e!  te)  eleme)nstrate!  a 
e:au.sal  e:e)nne!e;tie)n  between  a  partie:ular 
fae;ility  anel  E.SA  ine:iele!ntal  take  e)f  eene 
e)r  me)re!  hears,  we)ulel  alse)  pre)ve  an 
MMRA  ineuelental  take  violation  heeiause 
the  hnrden  e)f  proe)f  for  an  ESA 
ineaelental  take  vie)latie)n  is  the  same  as 
that  fe)r  an  MMRA  ineaelental  take 
vie)latie)n.  Anel,  if  there  was  a  Feeleral 
nerxus,  the  E.SA  incielental  take  weeulel 
trigger  the  see:tie)n  7  e;e)nsultatie)n 
l)re)e:e!ss.  'rherefore,  as  eliseais.seel  earlier, 
any  E.SA  ine;iele!ntal  take  prohit)itie)n 
we)ulel  he!  simply  aelelitive  te)  the  exi.sting 
MMRA  ine:ielental  take  pre)hil)itie)n, 
aidhe)rizatie)n  pre)e:e!.ss,  anel  pe!naltie!.s 
(whie:h  <ire!  .strie;te!r  than  the)se!  uneler  the 
E.SA  anel  we)ulel  he  |)ur.sue!el  by  the 
Feuleral  ge)ve!rnme!ni  via  ci])pre)priate! 
e!nfe)re:e!me!nt  aelieens).  There!fe)re!, 
he!e;au.se!  ine;iele!ntal  take  e)f  pe)lar  beaus  is 
alreaely  fully  ])i'e)hil)ite!d  uneler  aneether 
.statute  with  efteelive  pe!naltie!s,  there!  is 
lie)  e:e)nse!rvatie)n  effeeit  e)n  the  speieaeis 
fre)m  ne)t  ])re)hil)iting  ineiielental  take! 
unele!!'  the!  E.SA  in  seeine  ge!e)gra])hie: 
areais.  Rathe!!',  the  eliffeu'eneie  boils  elown 
te)  who  has  the  ability  te)  bring  lawsuits 
fe)r  alle!ge!el  incielental  take  vie)latie)n.s, 
with  the  E.SA  eiitizen’s  suit  provisie)!! 
being  available!  fe)r  ineiielental  take 
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allogodlycaiisodhvlJ.S.  activitios 
insidotlu!  cummi  ranoa  „f  tha  jK,lar 
)(;ar  l)iit  not  available*  for  incidental  take* 
fllogcdly  caused  bv  IJ.S.  activities 
outside  the  enrrent  range  of  the  polar 

'I  lia  Director  of  the  Service  has 
fhendon*  made  a  reasonable  policy 
decision  that,  where  it  is  not  a 

conservation  issue  for  the  species  the 
potential  burden  of  baseless  incidental 
takings  lawsuits  to  indiistrv  and  others 
niost  likely  to  be  subject  to  sncli 
lau'snits  iinder  the  citizen  suit  provision 
aignes  in  favor  of  paragraph  (4)  as  an 
appropriate  provision  of  the  ride.  Anv 
ooiieht  of  allowing  citizen  suits  for  ESA 
incidental  take  violations  outside  ijolar 
lioar  range  is  outweighed  hv  these 
considerations. 

For  a  coinjilete  explanation  of  how 
paragraph  (4)  and  other  provisions  of 
the  m  e  are  necessary  and  advisable  to 
providi;  for  the  conservation  of  the  iiolar 
)<;ai,  while  also  including  appropriate 
proliihitions  from  section  h(aj(l)  of  the 
statute,  see  Nece.ssarv  and  Advi.sahle 
finding  and  Rational  ffa.sis  Findino. 

8.  Comnwnt:  On  the  topic  of  citizen 
suits,  some  commenters  agreed,  while 
others  disagreed,  with  the  Service’s 
statements  regarding  the  likelihood  of 

suits  being  filed,  the  potential  for 

siicce.ss.  and  the  potential  drain  on 
■Service  re.sources.  One  conimenter  also 
oliallenged  iiaragrajih  (4)  of  the 
pi’opo.sed  rule  as  a  violation  of  the 
separation  of  powers  doctrine. 

lu^sponse:  In  the  propo.sed  rule,  the  ' 
Service  found  that  paragrajili  (4),  which  ' 
limited  the  ESA  jiroliihition  on  ^ 

■ncidontal  take  to  activities  within  the 
oiiige  of  the  polar  hear,  was 
advantageous  because:  (1)  The  iiotential  | 
oi  citizen  suits  alleging  take  resulting 
lom  activities  outside  of  the  range  of 
he  polar  hear  jwasl  significant;  (2)  the  f, 
liko  i hood  of  such  suits  prevailing  in  i, 

(istahhshing  take  of  polar  hears  Iwasj 

lemote:  and  (3)  defending  against  such  jj 
siiit.s  [wouldl  divert  available  staff  and  l 
funding  away  from  jiroductive  polar  ,, 
lioar  conservation  efforts.  Manv  of  the 
(xmmienters  addres.sed  these  statements  \r 

111  tfieir  submissions.  I 

With  regard  to  the  potential  volume  of  i' 

latizmi  suits,  the  Service  now  concludes  is 

la  It  overestimated  the  number  of  suits  ‘ 

that  are  likely  to  he  initiated  in  the  ,,, 

ah.sence  of  paragrajih  (4)  of  the 
nigiilation.  The  standard  for  triggering  !„ 

ESA  .section  7  consultation  is  a  so 

atively  low  bar.  nanielv  that  a  federal  Se 

‘^ion-hnayaffe(;t’’alisfe(lspe(:ies.  to' 

t  hat  standard  has  been  apjilied  both  an 

within  and  outside  polar  hear  range  f„, 

since  Uk;  species  was  listed  in  2008.  vet  to 

iH)  suits  have  been  filed  alleging  a  ' 

violation  of  .section  7.  Pc; 


1  he  .Serx'ice  has  not  changed  its 
po.sition  on  the  likelihood  of  siicce.ss. 
Ike  Although  (JHCf  emi.ssions  have  been 
linked  to  the  threat  of  .sea  ice  lo.ss  (a 
Iirimary  trigger  for  the  Service’s  listing 

uf  the  jiolar  hear],  the  burden  of  proof 
hir  an  E.SA  incidental  takings  ca.se  is 
high  and  any  ESA  incidental  takings 
awsi.it  that  might  otlierwi.se  have  been 

It  under  the  citizen  suit  provi.sion 

would  need  to  meet  that  burden. 

>  to  the  i.ssue  of  likelihood  of 

siicce.ss  of  ESA  citizen  suits,  one 

)u  f™unientera.s.serted  that  the  propcKsed 

Hite  adopted  new  standards  or  ini.s- 
states  existing  standards  under  the  ESA 

A  ttuscommenteriiosited  that 

r  po]nilation,  not  individual,  level 

impacts  are  sufficient  to  establish  harm, 
and  that  rather  than  c:on.sidering 
whetlier  emissions  from  a  single  facilitv 

vh  ai  ''I?F''"lu  iate  standard  was 

\\  liether  the  facilitv’s  emissions 
uontrihute  to  take.  With  these  hroader 
higal  standards  in  mind,  the  commenter 
(.ont:luded  that  the  current  state  of  the 
■science  would  allow  a  plaintiff  to  show 
a  causal  connection  between  (dK; 
mm.ssions  and  harm  to  polar  hears.  The 
Service  has  not  f:lianged  its  po.sition  on 
any  legal  standard,  including  under  the 

lioen  made  to  the  jireamhle  to  clarify 

'  us  point.  For  the  .Service’s  position  on 

Itie  meaning  of  harm,  see  the  1881  final 
rule  defining  that  term  (48  FR  5474H) 

•’ui  ther.  in  the  ah.sence  of  judicial 
confirmation  of  these  novel  legal 
arguments,  the  .Service  stands  hv  its 

position  that  the  burden  of  proof  is  high 

Akso  suggesting  that  the  likelihood  of  ’ 
success  IS  low  was  the  oh.servation  hv 
one  commenter  that  all  the  tort  suits' 
tJiat  liave  been  brought  against  (dfCI 
emitters  had  been  dismis.sed. 

Becau.se  it  is  not  a  conservation  issue 
for  the  species,  the  potential  burden  of 
ha.seless  incidental  takings  lawsuits 
(even  if  likely  to  he  relatively 
iufre(juent)  to  industry  and  others  most 
likely  to  he  subject  to  siicfi  lawsuits 
under  the  citizen  suit  provision,  , 

supjKii  t.s  paiagiapli  (4)  as  an  apjiropriate  i 
provision  of  the  rule.  Any  henefit  of  i 
i'l  owing  citizen  suits  for  E.SA  incidental  | 
hike  violations  outside  polar  hear  ranee  ' 
IS  outweighed  by  the.se  consideration^  .. 

^Mnall^^  including  this  imivision  is  < 
not  a  violation  of  the  sejiaration  of  , 

powers  doctrine.  As  we  have  explained  f 
111  .section  4(d)  of  the  E.SA.  Congress  y 

specifically  left  it  to  the  chscretLi  of  the  a 

•  mvi(.e  (as  delegated  by  the  Secretary)  i, 
to  develop  threatened  species  rides  that  ii 
.lie  nece.ssarv  and  advi.sahle  to  provide  ii 
or  the  con.servation  of  the  .species,  and  a. 
to  include — or  not  include —  .„ 

prohibitions  from  .section  ()(a)(1 )  of  the  if 
IvSA  as  ajiprojiriate.  There  is  no  legal  tf 


requirement  to  include  all.  or  anv 
liarticufar  prohibitions  from  seciion 
h(a)(l)ofthe  E.SA.  The  ability  to  bring 
a  citizen  suit  against  jiarties  other  than 
,  file  Service  flows  from  showing  that  a 

a  provision 

I  th(.  E.SA  or  any  regulation  issued 
'Huks.  the  ability  to  bring 
such  citizen  .suits  for  threatened  species 
f Ows  largely  from  those  prohibitions 
'F'lMhe  .Service  has  decided  to  include 
uitliin  a  4(d)  special  rule,  not  an 
mdependeni  right  to  sue  under  the  ESA 
And  the  decision  on  which  iirovisions 
sfiould  he  included  within  a  .sjiecial  rule 
under  section  4(d)  of  the  E.SA  is  driven 
liy  he  con.servation  needs  of  the  species 
and  ajipropriate  .section  9(a)(1) 
proliihitions.  not  the  intere.sts  in  certain 
groups  in  bringing  lawsuits 

^^J^'onwwni:  The  Service  sfiould 
IS  reaffirin  its  previous  determinations  that 
a  causal  link— one  that  would  trigger 
E.SA  section  7.  E.SA  .section  9,  or  MMl^A 
r  con.se(]uences— cannot  he  established 

l)et\yeen  (jIKI  emi.ssions  from  a 
particular  .source  and  a  sjjecific  effect  on 
polar  hears  or  their  habitat. 

Hesponsn:  'riie  same  causation 
standard  apjilies  to  take  Jirohihitions 
under  the  MMPA  and  the  ESA  as  well 
!  as  identifying  take  under  E.SA  section  7 
1  lieretore  consideration  of  the  E.SA 
s(u;tion  7  proce.ss  applies  to  these  other 
slatntory  provisions  as  well.  For  li.sf(*d 
species,  .section  7(a)(2)  of  the  E.SA 
requires  Federal  agencies  to  ensure  that 
ac.tivities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
;;”']tuiued  e.xi.stence  of  the  .specie.s.  If  a 
roderal  action  may  affect  a  li.sted 
species,  the  responsible  Federal  action 
agency  must  enter  info  i:on.sultation 
with  ns.  The  prohibitions  on  take  that 
aiqiear  m  .'50  CFR  17.31  and  MM1>A 
section  102  similarly  require  a  causal 
link  he  estahlislied  between  an  action 
and  flu*  consequence  of  a  take;  a 
discn.ssion  of  .section  7  consultation  is 
Illustrative  on  this  jioint. 

For  ESA  section  7.  the  determination 
of  wliether  consultation  is  frigger(*d  is 
narrow;  that  i.s,  the  focus  of  the  efhicts 
analysis  is  on  the  di.screte  effect  of  the 
pro])o.sed  agency  action.  This  is  not  to 
say  tfiat  other  factors  affecting  list(*d 
sfiecies  are  ignored.  A  Federal  agency 
evaluates  whether  consultation  is 
nece.ssarv  by  analyzing  what  will 
liappen  to  li.sted  species  “with  and 
without"  the  jiropo.sed  action.  This 
analysis  considers  diret.t  effects  and 
UK  irect  effects,  including  the  direct  and 
indirect  effects  that  are  caused  hv 
mtei related  and  interdependent 
activities,  to  determine  if  the  jiropo.sed 
■•udon  “may  affect”  li.sted  sjuicies.  For 
tho.se  effects  beyond  the  direct  effects  of 
the  action,  onr  regulations  at  .'50  CFR 
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402.02  nujuire  that  they  both  lx;  “caused 
l)v  the  action  under  consultation”  and 
“r(;asonal)ly  certain  to  occur."  That  is. 
tile  consultation  n;(]uir(Mnent  is 
triggered  only  if  there  is  a  cansal 
connection  Ixitween  the  proposed  action 
and  a  discernihle  effect  to  the  species  or 
critical  habitat  that  is  n'asonahlv  certain 
to  occur.  One  must  he  able  to  “connect 
the  dots"  between  an  effect  of  proposed 
action  and  an  iinjiact  to  the  species  and 
there  must  he  a  reasonable  certainty  that 
the  effiKl  will  occur. 

While  there  is  no  case  law  directly  on 
point,  in  Ari/.oim  TVi///egron’er.s' 
Association  v.  I’.S.  Fish  and  Wildlife 
Service.  273  F.3d  1221)  (l)th  Car.  2()()1). 
the  Dth  (arcuit  ruled  that  in  section  7 
consultations  the  Service  must 
demonstrate  the  connection  hetweiai  the 
action  under  consultation  and  the  actual 
resulting  take  of  the  listed  sjiecies. 
which  is  one  form  of  effect.  In  that  case, 
the  court  reyiewed  grazing  allotments 
and  found  .seymal  incidental  take 
statements  to  lx;  arbitrary  and  capricious 
Ixicau.se  the  .Service  did  not  connect  the 
action  under  consultation  (grazing)  with 
an  effect  on  (take  oQ  specific 
individuals  of  the  listed  sjxx:ies.  The 
court  held  that  the  .Service  had  to 
demonstrate  a  cau.sal  link  hetwixm  the 
action  under  consultation  (issuance  of 
grazing  permits  with  cattle  actually 
grazing  in  em  tain  arcjas)  and  the  effect 
(take  of  listed  fish  in  streams),  which 
had  to  Ix!  nxisonahly  certain  to  oc:cur. 
The  court  notcul  that  "si)eculation"  with 
nigard  to  take  “is  not  a  sufficient 
rational  connection  to  survivi;  judicial 
review." 

In  this  case  a  hxleral  agency  would 
have  to  sp(x:ifically  consider  whether  a 
Federal  action  that  produces  (dlCi 
(xnissions  is  a  “may  affect"  action  that 
nxiuires  consultation  under  s(x:tion  7  of 
the  FSA  with  regard  to  any  and  all 
species  that  may  he  impacted  by  climate 
change.  As  desc:rihed  above,  the 
regnlatorv  analysis  of  indirect  effects  of 
the  pro|)osed  action  r(;(|uin;s  the 
d(;t(;rmination  that  a  causal  linkage 
exists  lx;tween  the  pro])osed  action,  the 
eff(x;t  in  (pie-stion  (climate  change),  and 
li.stcxl  sjxicies.  There  must  lx;  a  traceable 
connection  (i.e..  “hut  for  causation”) 
from  one  to  the  next  and  the  (dhict  must 
be  “reasonably  certain  to  (xxair.”  This 
causation  linkage;  narrows  F.SA  .section 
7  consultation  r(;(|uirements  to  listi'd 
sp(;cie.s  in  the;  “action  area"  rather  than 
to  all  listed  speci(;s.  Without  the; 
r(;(iuir(;ment  of  a  causal  connection 
lx;twe(;n  the  action  under  consultation 
and  effects  to  s|)e;ci(;s.  literally  every 
agency  action  that  contributes  (IHCi 
(;inissions  to  the  atmosphere  would 
arguably  result  in  consultation  with 


resp(;ct  to  ev(;ry  li.st(;d  species  that  may 
lx;  affect(;d  by  climate  change;. 

The;  .Se;rvie:e;  ;u:kne)wle;elge;s  tlmt 
eiliinate;  .se;ie;ne;e;  is  an  ae;tive;  :ire;a  e)f 
eairrent  re;.se;are:h.  ;mel  e)ur  mule;rst<uieling 
e)f  the;  e:ause;s.  timing  anel  .se:e)])e;  e)f 
e;nvire)nme;nt<d  impae:ts  re;late;el  te) 
e:limate;  e;h;mge;  is  ra])iellv  e;ve)lving.  In 
the;  pre)e;e;ss  e)f  e;viduating  alte;rnative;s  leer 
the;  e;nviremme;ntal  ;i.sse;ssine;nt,  we; 
ele;te;rmine;el  tluit  iin  e;xhaustive;  aiudysis 
e)fall  the;  eairrent  seaentifie;  lite;rature; 
re;gareling  edimate;  ediange;  iiiul  se;a  iea; 
habitat  wemlei  imt  ediange  the  analysis 
funelamental  tei  emr  ele;easie)n  about  the; 
4(el)  spe;e:ial  rule.  Riithe;r  tlum  turn  em 
whe;the;r  future;  seaentifie;  infeirinaliem 
might  he  e:apahle;  eif  establishing  a  e:ausal 
linkage;  he;twe;e;n  spee:ifie:  emissiems  anel 
incieliaital  take;  eif  ])artie:ular  jieilar  be;ars. 
emr  analysis  fex:use;s  em  the;  reigulateiry 
e:e)nse;e]uc;ne:e;s  eif  e;ither  .se:enarie) — 
whether  e:ausal  linkage;  is  estahli.sheel  or 
neit  in  the;  future.  In  e;ithe;r  e:a.se.  we; 
feninel  tluit  the;  MMFA  proviele;s 
suffie:ie;nt  re;gulate)ry  anel  e;nfe)re:e;me;nt 
pre)te;e:tiem. 

10.  (JonnnentFVhe.  .Se;rvie:e;  sheiulel 
e:emtinue;  the;  we;ll-fe)unele;el  anel 
e:e)nsi.ste;nt  le;gal  anel  pe)lie:y 
eleterminatiem  that  the;  I'i.SA  e:;ume)t  anel 
sheiulel  neit  he;  u.se;ei  tei  re;gulate;  (did 
e;ini.ssieins. 

Res})onse:  As  with  many  eithe;r  spe;e;ie;s 
liste;ei  he;e:;mse;  eif  thre;ats  tei  hahit.it,  the; 
IvSA  by  itse;lf  elex;s  not  jireiviele  aulhoritv 
tei  the;  .Se;rvie:e;  tei  re;gulate;  the;  unele;rlying 
e:ause;s  eif  that  habitat  leiss.  Inste;ael, 
where;  there  is  a  Fe;ele;ral  ne;xus,  the  F.SA 
re;e|uire;s  thiit  a  Fe;ele;ral  age;ne:v  eieinsult 
with  the;  .Se;rvie:e;  when  the;  he;st  available 
se;ie;ne:e;  inelie:ate;s  that  an  ae.tion  "may 
<iffe;e:t"  ii  spe;e:ie;s  eir  its  e:ritie:al  habitat. 

The;  .Service;  re;e:eignize;s  that  the; 
biggest  long-term  thre;at  to  jieilar  beiars  is 
the  lo.ss  eif  se;a  ie:e;  habitat  from  e:limate; 
e:hange;.  While  (d  IG  emiissions  are; 
e;le;arly  e:eintrihuting  tei  that  e:liinate 
e:hange;.  e;eimpre;lu;nsive  authority  tei 
reigulate;  theise;  eimissieins  is  neit  femnel  in 
the;  F.SA.  The;  e:halle;nge;  jieiseel  by 
e;liinate;  e;himge;  anel  its  ultimate;  seilutiein 
is  iime;h  breiaeler.  Rising  tei  that 
e;halle;nge,  Feeleral  <mel  .State; 
geive;rnme;nts,  inelustry,  einel  nein|ireifit 
eirganiziitieins  :ire;  e;x]ileiring  w;ivs  tei 
e;eiile;e:tive;ly  re;elue;e;  GHG  emissiems  as 
we;  e:eintinue;  tei  me;et  emr  mitiein's  eimrgv 
ne;e;els. 

The;  .Se;rvie:e;  is  weirking  in  eithe;r  arenas 
tei  aelelrei.ss  the;  e;ffe;e:ts  eif  ediinate;  edumge 
ein  jieilar  heiars.  Feir  example;,  the; 
.Se;rvie;e;’s  re;e:e;ntly  re;le;ase;el  "Rising  to 
the;  Urgent  (’.hidlenge:  .Strate;gie:  iMan  feir 
Re;.spemeling  tei  Ae:e:e;le;rating  Gliinate; 
Ghange"  [htli)://\v\\’\v.l\vs.<’ov/hoine/ 
cliniatecliange/i}dl/(XISlrate<>icPlan.pdl) 
ae:kneiwle;elge;s  that  nei  single; 
eirganizatiem  eir  age;ne;y  e;an  aeielre;ss  an 


envireimnental  ediallenge  eif  sue:h  gleihal 
]ireipeirlieins  witheiut  allying  itself  witli 
eillmrs  in  partne;rshi]is  ae:rei.ss  the;  natiein 
anel  arounel  the;  worlel.  ,Spe;e:ifie:idly,  this 
.Strate;gie;  IMan  .Serviex;  e;eiininits  the; 
.Se;rvie:i;  lei  (1)  lay  out  eiur  vision  feir 
ae:e;eimplishing  our  missiein  to  “work 
with  eitlmrs  tei  e;onse;rve;.  proteu.t,  iinel 
e;nhane;e;  fish,  wilellife,  ;mei  jilants  anel 
their  habitats  feir  the;  e;eintinuing  benefit 
eif  the;  Amerie:an  pe;eiple;"  in  the;  fae;e  eif 
ae:e:e;le;rating  edimate  e.hange;;  anel  (2) 
lireiviele;  elire;e:tiein  feir  emr  eiwn 
eirgiinizcitiein  anel  its  emiileiyees,  eleifining 
eiur  reile;  witliin  the;  e;einte;xt  eif  tlie; 
I)e;partme;nt  eif  the;  Interieir  anel  the  larger 
e;einse;rvatiein  e:oinnmnity. 

11.  Comment:  The;  .Se;rvie:e;  sheiulel 
alter  paragrajih  (4)  eif  the  reigulatiein  sei 
that  the;  exemptiein  applieis  tei  ;dl 
ae:tivitie;s  reigarelless  of  whetlmr  they 
ex:e:ur  outsiele  or  within  jieilar  he;ar 
ninge. 

Response: 'I'he,  .Se;rvie;e;  elisagre;e;s. 
He;e:ause;  the;re;  are;  either  le;gal  avenueis 
thiit  jireihihit  inedelental  take  freim 
<ie:tivitie;s  unelertakem  eiutsiele  eir  within 
peilar  he;ar  ninge.  the;  autheirity  tei  bring 
ii  edtizen  suit  alleiging  a  vieihition  eif  the 
IvSA  ]ireihiliition  em  inedelemtal  tiike  is 
neit  ii  e:on.se;rvatiein  issue;  for  the;  spe;ede;s. 
lnste;ael,  either  e:einsiele;ratieins  e;eime;  intei 
pliiy  anel  the;  l)ire;e:teir  has  weiglmel  those; 
lae:teirs  in  iieleipting  the;  languiige  eif 
]iiiriigraph  4. 

f’or  iu;tivitie;s  eiutsiele;  peihir  lx;iir  range; 
hut  within  the;  Uniteel  Sliites.  the 
Dire;e:tor  h<is  niiiele;  ii  re;iiseinahle;  pe)lie:y 
ele;edsion  thiit  the;  potential  liurelem  of 
hiise;le;ss  inedelental  takings  lawsuits  tei 
inelustry  iinel  eitlmrs  unele;r  the;  edtize;n 
suit  preivisiein  eiutweighs  the;  tangential 
litigatiein  benefit  eifalleiwing  edtizen 
suits  feir  P].SA  inedelental  take  violatieins 
uneler  se;e:tiein  9. 

For  aedivitieis  within  jiolar  he;ar  range, 
the  lialanex;  ti]is  towarels  inedueling  F.SA 
inedelental  take  exiverage.  Within  the 
sjieicies’  range,  there;  is  a  gre;iite;r 
likelihexid  that  a  jilaintiff  will  he;  able  tei 
eistablish  a  e;ausiil  link  betweiein  soure:e;s 
of  inedelental  take  eithe;r  than  GHG 
eimissieins  anel  inedelemtal  take;  eif  hears 
he;e;im.se;  eif  ]ireiximity.  Feir  exiiinple. 
inedelental  take  e-.auseel  by  noise,  lights, 
visuiil  ilisturhanex;,  anel  emissiems  eif 
toxins  like;  mereairy  earn  iill  eie:e:ur  within 
peilar  lx;ar  ninge  anel  eaiulel  have;  ei  ineire 
ilire;e;t  e:ausal  linkeige.  While;  it  is 
jieissihle;  that  similar  e;fie;e;ts  eaiulel  ex.eair 
freiin  iin  aedivity  lexaiteel  eiutsiele  the; 
speiedeis’  range;  iinel  them  spre;ael  eir 
transmit  tei  an  are;<i  within  the;  speeaeis’ 
ninge,  this  is  less  likelv  anel  he;e:einu;s 
inea'eiiisingly  unlikely  the  farther  the; 
aedivity  is  lexaiteid  from  the  speedes’ 
ninge. 

As  with  inedelental  take;  eamseel  by 
aedivitieis  outsiele;  the;  range,  any  ESA 
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incidental  take  ])r()ven  to  be  can.sed  by 
an  activity  within  the  spcicies'  range 
would  l)e  a  violation  of  tin;  MMPA 
takings  |)rohihition.  Therefore,  this 
as])(!ct  of  tlu!  rule  lik(!wis(i  does  not  have 
a  conservation  effect  on  the  speiaes.  But 
here  the  Director  of  the  .Service  has 
made  the  policv  decision  that,  even 
though  there  is  no  c.onservation  benefit, 
an  IvSA  incidental  take  j)rohihition 
should  h(!  included  in  the  rule.  In 
reaching  this  d(!cision.  the  Dinulor 
considered  the  potential  hurden  to 
industry  and  others  most  likely  to  he 
subject  to  citizen  suits  hut  found  that 
b(!canse  such  lawsuits  are  less  likely  to 
he  baseless  (for  the  reasons  noted 
ahovci),  the  halance  tijjptul  in  favor  of 
maintaining  the  citizen’s  suit  jirovision 
within  ])olar  hear  range. 

12.  (joninu^nt:  I’lie  .S(!rvice  shoidd 
reaffirm  its  ])rior  assertion  that  GIIC 
emissions  from  oil  and  gas  development 
activities  within  the  range  of  tin;  polar 
bear  should  not  result  in  “indirect 
impacts”  that  would  nujnire 
consultation  under  H.SA  section  7. 

Husponse:  We  ex])lain  the  .Stn  vice's 
])osition  on  GDC  emi.ssions  in  our 
response  to  (iomnumt  t)  and  nnterate  in 
Gomment  res])on.s(!  T1  the  nxisons  for 
the  geogra])hic  honndarv  in  ])aragra|)h 
(4). 

13.  (j()ninu;ni:'V\w  .Service  failed  to 
consider  how  the  geographic  exemption 
in  paragraph  (4)  c)f  the  regulation  might 
impact  potential  |)olar  hear  conservation 
ass(K:iat(!d  with  GlKi  (unitters  who 
choose  to  i)ursne  regulatory  options 
under  the  E.SA  .section  10  permit 
program. 

/fe.s'pon.se;  Incidental  take  of  polar 
bcxirs  has  bcuai  prohibited  since  passage 
of  the  MMPA  in  1072;  neither  the  E.SA 
listing  nor  publication  of  the  4(d) 

.s])CH:ial  ride  changed  that.  Entities  who 
are  concerned  that  their  activities  might 
incidentally  take  a  jiolar  hear  have 
.several  options,  including  seeking 
authorization  for  incidental  take  under 
the  MMPA  via  incidental  take 
regulations  or  an  incidental  harassment 
authorization.  Under  the  terms  of  this 
final  ride,  if  they  receive  incidental  take 
authorization  under  the  MMl’A,  and 
conduct  their  activities  consistent  with 
the  conditions  of  that  authorization, 
they  would  not  need  additional 
authorization  under  section  10  of  the 
E.SA.  The  reverse  is  not  necessarily  true. 
Regardless  of  jiaragraph  (4).  an  entity 
who  obtained  an  E.SA  section  10  permit 
for  activities  that  caused  incidental  take 
would  still  need  authorization  under  the 
MMPA.  Alternatively,  an  entity  may 
adjust  their  activities  to  avoid  the 
incidental  taking  of  ])olar  hears.  All  of 
these  avenues  would  contribute  to  polar 
bear  conservation. 


14.  G’ommen/;  The  .Service  shoidd 
include  information  to  make  clear  the 
polar  hear  po|ndation  is  not  in  decline. 

lUisponsir.  Issues  related  to  the  current 
status  of  polar  hear  po|ndations  are 
outside  the  .scope  of  this  4(d)  special 
ride.  Please  see  the  final  listing  rule  (73 
ER  28212;  Mav  18.  2008)  for  di.scussion 
of  these  to]nc.s.  As  noted  in  that  ride,  the 
polar  bear  species  is  likelv  to  become 
endangered  in  the  foreseeable  fntnre 
throughout  all  ora  significant  ])ortion  of 
its  range. 

As  reijuired  by  section  4(c)(2)  of  the 
E.SA,  the  .Service  anticijiates  initiating  a 
.8-year  status  review  of  the  polar  bear  in 
2013.  The  8-year  review  as.sesses:  (1) 
Whetluir  new  information  sugge.sts  that 
the  species  is  increasing,  declining,  or 
stable;  (2)  whether  existing  threats  are 
increasing,  unchanged,  reduced,  or 
eliminated;  (3)  if  there  are  any  new 
threats;  and  (4)  if  any  new  information 
or  analysis  calls  into  (jnestion  any  of  the 
conclusions  in  the  original  listing 
determination  as  to  the  s|)ecie.s’ 
classification. 

The  8-year  review  provides  a 
recommendation,  with  sipiiiorting 
information,  on  whether  a  s])ecie.s' 
classification  should  he  changed;  it  does 
not  c:hange  the  sjiecies’  classification.  A 
species’  classification  cannot  be 
changed  until  a  rulemaking  jirocess  is 
completed,  including  a  public  review 
and  comment  period. 

18.  G’ommen/;  One  commenter  raised 
concerns  regarding  a  jiossible  iiji-listing 
of  the  jiolar  bear  from  (3TE.S  Ajijiendix 
11  to  GITE.S  Ajijiendix  1. 

/fe.s/ion.se;  (ionsideration  of  this  i.ssue 
is  bevond  the  scojie  of  this  final  rule  hut 
the  comment  was  forwarded  to  .Service 
1  leadijiiarters,  which  is  considering  this 
comment  as  it  deliberates  jiotential 
recommendations  to  bring  to  the  next 
meeting  of  the  Gonference  of  the  Parties 
to  GITE.S. 

Required  Determinations 

lU^giildton'  Planning  and  Haviaw 
(Exacnfiva  Ordars  128(}(i  and  135()8) 

Executive  Order  12888  jirovides  that 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA),  in  the  Office  of 
Management  and  Budget,  will  review  all 
significant  rules.  The  Office  of 
Information  and  Regnlatorv  Affairs  has 
determined  that  this  rule  is  not 
significant. 

Executive  Order  13883  reaffirms  the 
jirincijiles  of  E.O.  12888  while  calling 
for  inijirovements  in  the  nation’s 
regulatory  .system  to  jiromote 
jiredictahility,  to  reduce  uncertainty, 
and  to  use  the  best,  most  innovative, 
and  least  burdensome  tools  for 
achieving  regulatory  ends.  The 


executive  order  directs  agencies  to 
consider  regulatory  a|)|)roaches  that 
reduce  burdens  and  maintain  llexihility 
and  freedom  of  choice  for  the  jnihlic 
where  these  ajijn'oaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
objectives.  E.O.  138()3  enijihasizes 
further  that  regulations  must  he  based 
on  the  he.st  available  science  and  that 
the  rulemaking  jirocess  mn.st  allow  for 
juiblic  jiarticijiation  and  an  ojien 
exchange  of  ideas.  We  have  develojied 
this  ride  in  a  manner  consistent  with 
the.se  reijuirements. 

llagidatorv  Flaxihilitv  Acl 

Under  the  Regulatory  Flexibilitv  Act 
(REA;  8  U..S.(i.  801  at  sacp,  as  amended 
by  the  .Small  Business  Regnlatorv 
Enforcement  Fairness  Act  (.SBREEA)  of 
1098)),  whenever  an  agency  must 
inihlish  a  notice  of  rulemaking  for  any 
|)ro|)o.sed  or  final  rule,  it  mn.st  jinqiare 
and  make  available  for  jnihlic  comment 
a  regulatory  llexihility  analysis  that 
de.scrihes  the  effects  of  the  rule  on  small 
entities  (small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  reijinred  if  the 
head  of  the  agencv  certifies  the  rule  will 
not  have  a  significant  economic  inqiact 
on  a  substantial  number  of  .small 
entities.  .SBREEA  amended  the  REA  to 
reijiiire  f  ederal  agencies  to  jirovide  a 
.statement  of  the  factual  basis  for 
certifying  that  the  rule  will  not  have  a 
significant  economic  inijiact  on  a 
substantial  number  of  small  entities. 

Based  on  the  information  that  is 
available  to  us  at  this  time,  we  are 
certifying  that  this  final  4(d)  sjiecial  rule 
will  not  have  a  significant  economic 
inijiact  on  a  snhstantial  number  of  small 
entities.  The  following  discu.ssion 
exjilains  onr  rationale. 

According  to  the  .Small  Busine.ss 
Administration  (.SBA).  small  entities 
include  small  organizations,  including 
any  indejiendent  noiijirofit  organization 
that  is  not  dominant  in  its  field,  and 
small  governmental  juri.sdictions, 
including  .school  hoards  and  city  and 
town  governments  that  serve  fewer  than 
80. (too  residents,  as  well  as  small 
businesses.  ’Fhe  .SBA  defines  small 
businesses  categoricallv  and  has 
jirovided  standards  for  determining 
what  constitutes  a  small  business  at  13 
CiER  121.201  (also  found  at  blip:// 
w’ww’.sha.gov/siy.a/].  which  the  REA 
riujuires  all  Imderal  agencies  to  follow. 
To  determine  if  jiotential  economic 
inijiacts  to  the.se  small  entities  would  he 
significant,  we  considered  the  tvjies  of 
activities  that  might  trigger  regulatory 
iiujiacts.  However,  this  final  4(d)  sjiecial 
rule  for  the  jiolar  hear  would  allow  for 
maintenance  of  the  regulatory  status  ijiio 
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nigarding  activities  that  had  previously 
hiuai  authorized  or  exempted  under  the 
MMl’A  or  (3'rivS.  Thendon!,  we 
anticipate  no  signiricant  economic 
impact  on  a  substantial  mnnhm'  oi  small 
entities  Irom  this  rule.  'rlKaeldre.  a 
R(!gnlatorv  Flexibility  Analysis  is  not 
nupiinxl. 

I  'ufiindini  Mandates  l{(!farn\  Act 

In  accordance  with  th(^  llninmhul 
Mandatfis  Reform  Act  (2  IfiOl  at 

sc(i.),  w(!  make  the  following  findings: 

(a)  This  final  4(d)  special  rule  would 
not  produce!  a  Fedenai  mandate.  In 
g(!neral.  a  Federal  mandate  is  a 
provision  in  legislation,  statute,  or 
n!gnlation  that  would  impose  an 
(!id()rc(!al)le  duty  upon  State!,  le)e;al,  e)r 
Tribal  governme!nts.  or  the!  private! 

.se!e:te)r.  ami  ine;lnele!S  l)e)th  "Feeleral 
int(!rge)vernmental  manelate!s"  anel 
‘'Fe!eleral  private  .se!e;te)r  miinelates." 

'I’he!.se!  te!rm.s  are  ele!fine!el  in  2  II..S.(;. 
(i.')8(,"))-(7).  "Feeliaal  intergeevernmental 
manelate!"  ine:lnele!S  a  re!gnlatie)n  th.it 
"weenlel  impexse!  an  e!nfe)re:e!ahle!  elnty 

ni) e)n  .Steite!.  le)e:al.  eer  |T|rihal 
geevernments"  with  twe)  e!xe;e!|)tie)ns.  It 
e!xclnele!S  "a  e:e)neiitie)n  e)f  Fe!ele!r:il 
;issistane;e!.'’  It  alse)  e!xe:lnele!s  “;i  elnty 
arising  fre)m  |)artie;ipatie)n  in  a  ve)lnntarv 
F(!ele!ral  preegram."  nnle!ss  the!  re!gnlatie)n 
■■re!late!s  te)  a  the!n-e!xisting  Fe!ele!ral 
pre)gram  nneie!r  whie;h  S.'jOO.OOO.OOO  eer 
me)re!  is  preevieleel  annually  te)  State!. 
le)cal.anel  |T|ril)al  ge)ve!rnme!nts  nneleu’ 
e!ntitle!me!nt  antheerity.”  if  the  ])re)visie)n 
we)nlel  ‘‘ine:re!ase  the!  stringene:y  e)f 
e;e)nelitie)ns  e)f  assistane:e!''  eir  “])lae;e!  e:a])s 

nj) e)n.  e)r  e)the)rwise!  ele!e;re!ase!.  the!  Feele!ral 
(Ie)ve!rnnu!nt's  re!spe)nsihility  te)  i)re)viele! 
fnneling.”  anel  the  State!.  le)e:al.  eer  Tribal 
ge)ve!rnment.s  "lack  iintheeritv''  to  aeljnst 
acceerelingly.  At  the  time  e)f  enactment. 
the!.se  entitleme!nt  preegrams  we!re: 
Meelie;aiel;  AFlXi  we)rk  programs:  Cihilel 
Nntritie)!):  Fe)oel  Stamps:  Soe;ial  Se!rvie:(!s 
Hle)e  k  (Irants:  Voe:atie)nal  Re!hal)ilitatie)n 
Steite!  (irants;  Foste!r  dare!.  Aele)ptie)n 
Assistance,  anel  Inele!pe!nelent  Living; 
Family  Snppeert  \Ve!lfare!  .Se!rvie;e!s:  anel 
(ihilel  ,Snp])e)rt  Fnfe)re:e!me!nt.  "Feuleral 
private  .see:te)r  manelate"  ine:lnele!s  a 
re!gnlatie)n  that  "weenlel  impee.se!  iui 
enfe)re;e!al)le  eliitv  npe)n  the!  private! 

.se!e;te)r.  exe;e!pt  (i)  a  ceenelitieen  e)f  Fe!ele!nd 
assistance  e)r  (ii)  a  elnty  .irising  fre)m 
|)artie:ipatie)n  in  a  veelnntiiry  Fe!ele!ral 
pre)gram.” 

(h)  ne!e;anse  this  final  4(el)  spe:e;ial  rule! 
fe)r  the  pe)lar  hexjr  we)nlei  alle)w  leer  the! 
maintenane:e!  of  the!  re!gnlate)rv  .status  epie) 
re!giireling  ae:tivitie.s  that  hael  |)revie)nsly 
heu!!)  anthorizeul  orexe!mpteei  nneler  the 
MMFA  e)r  (3TES,  we  ele)  ne)t  heliewe  that 
this  rule  we)nlel  significantly  e)r  nniepiely 
afiee;t  small  ge)ve!rnments.  Therefeere.  a 


Small  (leevernimmt  Age!ne:v  Flan  is  ne)t 
re!einire!ei. 

Takin;^s 

In  ;ie:e:e)rel;me:e!  with  l‘]xe!e:ntive!  Oreler 
12()3(),  this  final  rule  wenilel  ne)t  hiive 
signifie:imt  tiikings  im])lie:;itie)ns.  We! 
have!  eie!te!rmine!el  that  this  final  rule  has 
ne)  pe)te!ntial  takings  e)f  priviile  i)re)pe!rlv 
im])lie:iitie)ns  ;is  ele!fine!el  by  this 
l';xe!e:ntive!  Orelen’  l)e!e;anse!  this  4(el) 
s|)e!e:iiil  ride  weenlei,  with  limiteul 
exe:e!])tie)ns.  imiintain  the  re!gnlate)rv 
status  epie)  re!gareling  <ie;tivilie!s  cnrre!ntly 
alle)we!el  nneler  the  MMFA  e)r  (iFflvS.  A 
takings  im])lie;alie)n  asse!ssment  is  ne)t 
reMpiireel. 

Fedendism 

In  <ie;e;e)rel<me:e  with  Exe!e:ntive!  Oreler 
13132.  this  final  rule  ele)es  ne)t  have! 
signifie;ant  Fe!ele!ralism  effe!e:ts.  A 
feelenalism  snmmary  im])iie:t  stateme!nt  is 
ne)t  re!epnre!el.  This  fineil  rule!  we)nlel  ne)t 
have  substantial  elire!e;t  effe!e:ts  e)n  the! 
.State!s.  e)n  the  re!l<itie)nshij)  l)!!tweH!n  the! 
Fe!ele!riil  (;e)ve!rnme!nt  anel  the!  .States.  e)r 
e)n  the!  eli.strihntie)n  e)f  peewer  anel 
re!spe)nsil)ilitie!s  ameeng  the!  Viirieens 
leve!ls  e)f  ge)ve!rnme!nt. 

(dvil  jasticc  Hcforni 

In  ae:ce)relane:e!  with  Exe!e:ntive!  Orele!r 
12‘)M8.  the!  ()ffie:e!  e)f  the  .Se)lie:ite)r  has 
ele!te!rmine!el  that  this  final  4(el)  si)e!e:ial 
rule  ele)e!S  ne)t  nnelnly  hnrelen  the!  jnelie:i<il 
sy.stem  :mel  nu!e!ts  the!  re!epiire!me!nts  e)f 
.si!e:tie)ns  3(a)  iinel  3(h)(2)  e)f  the  ()rele!r. 

Jdipciw'ork  Redaction  Act 

This  fimil  4(el)  s|)e!e:ial  rule  ele)e!s  ne)t 
e:e)ntain  any  ne!W  e;e)lle!e:tie)ns  e)f 
infe)rmatie)n  that  reuinire  appreeval  by  the 
0(fie:e!  e)f  Managemeuit  anel  Bndge!t 
(OMH)  nnele!r44  U..S.O.  3.')()1  et  seuj.  The 
rule  ele)e!s  ne)t  im])e)se  new  re!e:e)relke!e!|)ing 
e)r  rej)e)rting  re!ejnire!me!nts  e)n  .State  e)r 
loe:al  ge)ve!rnme!nts.  inelivielnals, 
hnsine.sses,  e)r  e)rganizatie)ns.  An  agene;v 
may  ne)t  e;e)nelne;t  e)r  s|)e)nse)r,  anel  a 
pe!rse)n  is  ne)t  reujnireel  te)  re!.spe)nel  te).  a 
e;e)lle!e:tie)n  e)f  infe)rmatie)n  nnle!ss  it 
elis|)lays  a  e;nrrently  valiel  OMH  e:e)ntre)l 
nnml)e!r. 

Natioind  Environmental  Policy  Act 
(M’PAj 

We!  have!  ])re!j)iire!el  an  e)nvire)nme!nlal 
assessment  in  e:e)njnne:tie)n  with  this 
final  4(el)  spe!e:ial  rule.  .Suhseuinent  te) 
e:le)snre!  e)f  the!  e:e)mme!nt  pe!rie)el,  we! 
ele!te!rmineel  that  this  final  4(el)  spe!e:ial 
rule  ele)es  ne)t  e:e)nstitnte!  a  maje)r  Feeleaal 
actie)!)  significantly  <iffe!e:ting  the  epialitv 
e)f  the  human  envireenment  within  the 
meaning  e)f  .se!e:tie)n  1()2(2)(0)  e)f  the! 
NEFA  e)f  intit).  Fe)r  a  e:e)pv  of  the 
envireenmemtiil  assexssment.  go  te)  http:// 
ivww’.reonlations.mv  anel  .sejire;h  for 


ne)e:ke!t  No.  FW.S-R7-E.S-2()1 2-()()()n  e)r 
e:e)nt<ie:t  the!  inelivielnal  iele!ntiiie!el  aheeve! 
in  FOR  FURTHER  INFORMATION  CONTACT. 

(ioverninent-to-(iOverninent 
Helationship  With  Tribes 

In  iie;e:e)relane:e!  with  the!  Fre!siele!nt's 
me!me)ranelnm  e)f  A])ril  21),  1!)?)4, 
(;e)ve!rnmenl-te)-Oe)ve!rnme!nt  Re!latie)ns 
with  Native  Ame!rie:an  'ITihal 
Ceevernments  (.'ll)  FR  22i).')l),  E.O.  1317.'). 
anel  the  De!|)artme!nt  e)f  the!  Interieer’s 
manual  at  .'ll  2  DM  2.  we  ae;kne)wle!elge 
e)ur  re!spe)nsihility  te)  e:e)mnumie:ate! 
meaningfully  with  re!e;e)gnize!el  Feehaal 
'rrihe!s  e)n  a  ge)ve!rnment-te)-ge)ve!rnnu!nt 
hiisis.  In  ae;e;e)relance  with  .Se!e:re!tariiil 
Orele!!’  322.')  e)f  january  15),  2001 
lEnelangere!)!  .S])ee:ie,s  Ae:t  anel 
.Suh.sistene:e  lisew  in  Ahiska 
(.Supplement  to  .See:retarial  Oreler  3200)1. 
Deipartment  e)f  the  lnte!rie)r 
Me!me)ranehnn  e)f  lanuiiry  18,  2001 
(Aliiska  Oe)vernme!nt-te)-Oe)vernment 
Fe)lie;y).  Department  e)f  the  Interior 
.Se!e:re!tarial  Orelen'  3317  e)f  De!e:e!ml)e!r  1. 
2011  (Tribal  Oe)nsultatie)n  anel  Fe)lie;y), 
anel  the  N.itive  Ame!rie:an  Fe)lie:y  e)f  the 
II..S.  Fish  anel  Wilellife  .Se!rvie:e!,  )une  28, 
15)5)4,  we  ae:kne)wle!elge!  e)ur 
re!.spe)n.sihilitie!.s  te)  we)rk  elire!e;tlv  with 
Alaska  Natives  in  ele!ve!le)ping  pre)grams 
fe)r  hexilthv  e!e:e)sv.sie!ms.  te)  .se!e!k  the!ir  full 
anel  mexmingful  partie:i])alie)n  in 
e!valuating  anel  aelelressing  e:e)nse!rvatie)n 
e:e)ne:e!rns  feir  listeel  s])ee:ie!S,  te)  remain 
se!nsitive!  te)  Ahisk.i  native  e;ulture!.  ;mel 
te)  make  infe)rmatie)n  available  te)  'rril)e!.s. 

On  lanuarv  18.  2012,  we  e:e)ntae:te!el  the! 
.'52  Alaska  Native  'I’rihes  (ANTs)  anel 
Alaska  Native!  (ie)r])e)ratie)n.s  (AN(is)  that 
are!.  e)r  may  he,  affe!e;teel  by  the  listing  e)f 
the  ])olar  hexir  as  well  as  the 
eleve!le)pment  e)f  any  .s])(!e:ial  rule  uneler 
.s(!ctie)n  4(el)  e)f  the  ESA.  Our  lanuarv  18. 
2012,  e;e)rre!.spe)nelene;e  (!Xj)laineel  the 
nature  e)f  the  Feeleaal  Oe)urt's  remanel 
anel  the  .Servie:e's  intent  te)  consult  with 
affee;teel  ANTs  anel  ANCs.  Our 
e:e)rre!.spe)ndene:e  further  infe)rme!el  the 
ANTs  anel  ANCs  that  we  inteneleel  te) 
he)lel  twe)  initial  e;onsultation 
e)p])e)rtunitie!.s:  One!  e)n  lanuarv  30,  2012. 
anel  eene  e)n  F'ehruarv  0.  2012,  eluring 
whie:h  we  weeulel  an.swer  anv  epu!.stie)n.s 
al)e)ut  e)ur  inte!ntie)n  te)  pre)pe)se!  a  4(el) 
speeiial  rule  ie)r  the!  pe)lar  he!ar,  as  well 
as  take  any  e;e)mme!nt.s,  suggest ie)n.s.  e)r 
ree:e)mme!nelatie)ns  partie;ij)ants  may 
wish  te)  e)ffer.  .Sul)see]ue!ntly.  eluring  the 
we!e!k  e)f  lanuarv  23.  2012,  we!  ce)ntae:te!el 
ANTs  anel  AN(is  hv  tele])he)ne!  te)  further 
inie)rm  the!m  of  the  ui)e;e)ming 
e)])])e)rtunilie!s  fe)r  e;e)nsultatie)n. 

During  the  e:e)nsult{itie)n  e)])])ortunitie!s 
helel  e)n  lanuarv  30,  2012,  anel  Feihruarv 
0.  2012,  the  .Servie.e  re!e;e!iveel  eene 
re!e:e)mmenelatie)n  from  ANTs  and  ANCs 
re!gareling  the  eleveloj)ment  of  a 
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proposed  4((1)  s])e(:ial  rule  for  the  polar 
l)(!ar:  that  recommendation  urged  the 
ScM  vice  to  continue  to  provide 
information  on  the  dev(;lo])ment  of  anv 
pro])osed  rule  to  the  affected  ])uhlic. 
Consistent  with  this  re(]U(;st  from  the 
Alaska  Native  communitv.  on  Mav  2, 
2012,  the  S(!rvic(!  again  wrote  to  Alaska 
Native;  tribal  govermn(;nts  and 
(Corporations  informing  them  of  the 
])uhlication  of  tin;  proj)o.sed  rule;  and 
draft  EA  and  further  se(;king  their  ini)ut 
as  tin;  S(;rvice  considered  its  o])tions  in 
finalizing  this  rule.  Tin;  .Service  receivi;d 
oin;  comment  from  an  Alaska  Native; 
Ce)ri)e)ration  in  res])e)nse  te;  this  furthe;r 
re;epn;st.  On  )une  18.  2012.  the;  Are:tie: 
Slejpe  Re;gionid  C]e)rporatie)n  wre)te;  to  the 
Se;rvie;e  e;xi)ressing  their  suppe)rt  lor  the 
pre)pe).seel  spe;e;ial  rule.  In  their 
e;orre;si)(melene:e.  the;  Are:tie:  Sle)pe 
Re;gie)nal  CCe)rpe)ratie)n  ne)te;el  their  helie;f 
that:  (1)  The  i])re)])e)seel|  Speeiial  Rule 
re;flee:ts  the;  appro]n’iate  fineling  that  the 
e;xte;n.sive;  e:e)nse;rvatie)n  pre)visions  in  the 
MMPA  anel  CITES  are;  the;  in;e:e;ssary  anel 
aelvisahle;  me;asure;s  fe)r  the;  e:e)nse;rvatie)n 
e)f  the;  jje)lar  hear;  (2)  the;  e;urre;nt 
mimiige;nn;nl  pre)vi.sie)n.s  anel  pre)te;e:tie)ns 
will  aele;eiuatelv  pre)te;e:t  l)e)lh  the;  pe)lar 
he;<u'  iinel  the;  e:e)ntinue;el  iihility  e)f  Alaskii 
Natives  te;  maintiiiu  their  e:urre;nl 
lifestyle;  anel  e:ultural  heritage;;  anel  (8) 
e:ultural  e;xe:hange;  ae;tivitie;s  involving 
im])e)rl  ami  e;x])e)rt  e)f  marine  m;unm;ds 
p.irts  anel  pre)ehn:ts.  ine:luding  fre)m  the; 
peelar  he;ar,  iire  a  critie;ally  im])e)rtant 
e:ompe)ne;nt  e)f  Alaska  Native;s'  life;style; 
anel  e:ultural  he;ritage.  anel  ])re;se;rving  the; 
ahility  e)f  Alaska  Natives  to  e:e)ntinue  to 
])arlicij)ate  in  these  ae:tivities 
“nninterrupteel” — as  envisienieel  in  the; 
l)roi)e)se;el  4{d)  spe;cial  rule — is  both 
ne;c(;s.sarv  and  appre)])riate. 

Enar<’v  Siipplv.  Distiibution,  or  Uso 
(ExHciitivH  Ovdor  13211) 

On  May  18,  2001.  the  President  i.ssueel 
Ex(;cutive  Oreler  18211  e)n  rt;gulatie)ns 
that  signifie:anlly  affee:t  ene;rgy  su])ply, 
elistrihutie)!!,  and  use.  Exee:utive  Orek;r 
18211  re;e|uires  agene:ie;s  te;  prepare 
State;me;nts  e)f  Energy  Effe;e;ts  whe;n 
unelertaking  e;e;rtain  ae:tions.  Ee)r  re;ase)ns 
eliscusse;d  in  the;  re;s])onse;.s  te;  e:omme;nts 
for  this  final  4(el)  spe;e:ial  rule,  we; 
he;lieve  that  the;  ride  weiulel  neit  have;  any 
ei'fee:!  e)n  e;ne;rgy  sui)plii;s.  elislrihuliein, 
anel  use.  Therefeire;,  this  action  is  in)!  a 
signifie:anl  e;ne;rgy  ae:tie)n,  anel  no 
Statement  of  Energy  Effee;ts  is  re;(iuire;el. 

Reiferences  (Cited 

A  e:e)mplete;  list  e)f  all  refe;rene:e;s  citeel 
in  this  rule  is  available  on  the;  Internet 
at  http://\\’\v\\’.rogiil(ttioiis.f’ov  or  ujKni 
re;eiue;st  from  the  Service's  Marine; 
Mammals  Management  Offie:e  (see 
ADDRESSES). 


Aulliors 

rhe  |)rinniry  autheirs  e)f  this  ele)e:ume;nt 
are;  staff  from  the;  Se;rvie:e;'s  Alaska 
Re;gie)n  (se;e;  ADDRESSES). 

List  of  Suhjeicls  in  50  (CFR  Part  17 

Enelange;re;el  anel  thre;ate;ne;el  spe;e;ies, 
I'Cx])e)rts,  Impea  ts,  Re;pe)rting  anel 
re;e;e)relki;e;ping  re;einire;me;nts. 
Trans])e)rtatie)n. 

Reigiilation  Promulgation 

Ae:e:e)relingly.  we  ame;nel  part  17. 
suhe:hapter  B  e)f  i;haj)te;r  1,  title;  50  e)f  the 
(Ceiele;  eif  Feeleral  Re;gnlations,  as  set  forth 
heleiw: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  feir  part  1 7 
e;e)ntinue;s  te;  re;ail  as  fe)lle)ws: 

Autheirilv:  18  U.S.(C.  i:}(i1-14()7:  1581- 
1.844:  and  4201-424.8,  unle;.ss  e)llu;rwise; 
iie)te;el. 

■  2.  Ame;nel  §  1 7.40  by  revising 
])aragraph  (ej)  te;  re;ail  as  Iblleiws: 

§17.40  Special  rules — mammals. 

***** 

(ei)  Polar  he;ar  (Ursiis  moritinnis). 

(1)  l'Cxe:e;])t  as  ne)te;el  in  paragra])h.s 
(ei)(2)  anel  (4)  of  this  se;e:tie)n,  all 
preihihitieins  anel  preivisieius  eif  §§  17.81 
anel  17.82  e)f  this  part  a])|)ly  te;  the;  peilar 
hear. 

(2)  Neme  of  the;  pre)hihitie)u.s  in  §17.81 
e)f  this  part  apply  te;  any  <ie:tiyity  that  is 
authe)rize;el  eir  e;xe;mpte;el  unele;r  the 
Marine;  Mammal  Prole;e:tie)n  Act 
(MMPA)  (10  D.S.CC.  1801  e;t  .se;ei.).  the; 
(Cemyention  ein  International  Traele  in 
Enelangereel  Spe;cie;.s  of  Wile!  Fauna  anil 
Flora  ((CITES)  (27  II.S.T.  1087),  or  both, 
])royieli;d  that  the  pe;rson  e:arrying  out 
tlie  ai:tiyity  has  i:om])lieel  with  all  terms 
anel  conelitions  that  apply  to  that 
actiyity  under  the;  j)royi.sions  of  the; 
MMPA  anel  (CITES  and  their 
im|)leme;nting  re;gnlation.s. 

(8)  All  a])plie:ahle;  proyisions  of  50 
CFR  parts  14,  18,  and  28  must  he  met. 

(4)  None  of  the;  ])rohihitions  in 
§  1 7.81  of  this  part  apply  to  any  taking  of 
polar  l)e;ar.s  that  is  ini:iele;ntal  to,  hnt  not 
the;  ])ur])o.se  of,  e:arrying  out  an 
otherwise;  lawful  ae:tiyity  within  the 
llniteel  State;s.  e;xe:ept  for  any  ine:ieli;ntal 
taking  e:au.se;el  by  ai;tiyitie;s  in  are;a.s 
suhje;i;t  to  the;  juriselie:tion  or  sovereign 
rights  of  the;  Uniteel  Stati;s  within  the 
curre;nt  range  of  the  |)e)lar  he;ar. 

Dali;il:  l''e;l)nuiry  8,  2018. 

Kiie:he;l  |iie:eilise>n. 

Principal  Deputy  Assistant  Secretary  far  Pish 
and  Wildlife  and  Parks. 

Il-'K  I)(h;.  2l)i:i-lKn:ili  l'il(!(l  2-l<)-l;t;  8:4.8  aiii| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  120306154-2241-02] 

RIN  0648-XC506 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefin  Tuna  Fisheries; 

General  Category  Fishery 

AGENCY:  National  Marine  Ei.she;rie;.s 
Se;ryie:e  (NMFS).  National  Oe;e;anic  and 
Atmospherii:  Aelministration  (NOAA), 
(Commere:e;. 

ACTION:  remporary  rule:  closure. 

SUMMARY:  NMFS  i;loses  the  (General 
e:ate;gory  fishery  for  large  mi;dium  anel 
giant  Atlantic  hluefin  tuna  (BET)  until 
the  (]e;ne;ral  e;at{;ge)ry  ri;ope;ns  on  lime  1. 
2018.  This  ae:tion  is  being  take;n  to 
])reyent  oyi;rharyest  of  the  General 
e:ate;gory  )anuary  BET  suhepiota. 

DATES:  Effee:ti\'e  11:80  p.in.,  Ie)i:al  time. 
Eehruary  15.  through  May  81, 2018. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Mi:Laughlin  or  Brail  Mi:Hale;, 
078-281-0200. 

SUPPLEMENTARY  INFORMATION: 

Re;gulatie)ns  im])leme;nteii  imelerthe 
authority  of  the  Atlantie;  Tunas 
(Conyeution  Ae;t  (10  IJ.S.CC.  071  at  .se.'ey.) 
anil  the;  Magnuson-Ste;yens  Eishery 
(Conservation  anil  Management  Ae:t 
(Magnuson-Steveus  Act;  10  IJ.S.(C.  1801 
et  SIX].)  gov  erning  the;  harye;.st  of  BET  by 
persons  anel  vessels  suhje;e:t  to  U.S. 
jurisilictiou  are  found  at  50  CCE’R  part 
085.  S(;ction  085.27  suhiliyieleis  the  U.S. 
BET  quota  recommeneled  by  the 
International  (Commission  for  the 
(Con.serv  ation  of  Atlantie:  Tunas  (ICCCCAT) 
among  the  v  arious  eiomestic  fi.shing 
e:ate;gorie;,s.  consi.steut  with  the 
alloe:ations  estahli.sheil  in  the  2000 
(Consolielateel  Atlantic  Highly  Migratory 
Spei'.ies  Eishery  Management  Plan 
((Consolielateel  HMS  EMP)  (71  PR  58058, 
()e:tohi;r  2.  200(i)  iinel  .suhsi;i|ue;nt 
rulemaking. 

NMES  is  ri;quire;d.  under 
§  085.28(a)(1),  to  file  a  i:le).sure;  ne)tie:e; 
with  the;  Ofiii:e;  of  the;  Ei;ele;ral  Re;gi.ste;r 
for  puhlie:ation  when  <i  BET  e|uota  is 
reae;he;el  or  is  ])re)je;e:te;el  to  he;  re;ae:hi;il. 

On  anel  after  the  effe;e;tiv’e;  elate  and  time 
of  sue:h  notifie:atiem.  for  the  ri;maineler  of 
the  fishing  ye;ar  or  for  ii  .spi;i;ifieel  pe;rioel 
as  inelicateil  in  the;  notifie;ation. 
retaining,  jiossessing,  or  hmeling  BET 
miller  that  epiota  e:atege)ry  is  iirohihited 
until  the  oiiening  of  the  suh.seeeiuent 
epiota  jieriod  or  until  such  elate;  as 
.spei;ifie;el  in  the  notie:e. 
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rhe  (aiiTont  (leneral  category  baseline 
(jiiota  is  43.'i.l  int,  with  23.1  int 
allocated  for  the  laiuiary  time  period. 

On  Noveinlxir  30.  2011.  NMFS 
published  a  final  ride  to  address 
adjustments  to  the  Oeneral  and  Harpoon 
category  regulations.  Among  other 
actions,  this  final  rule  allowed  the 
(ienmal  category  OF'!'  season  to  remain 
open  until  the  “)anuary  snlxpiota” 
amount  is  reached  or  March  31 
(whichever  happims  first). 

based  on  the  liest  available  OFT 
landings  information  for  the  (ieneral 
category  HFT  llsherv  (i.e.,  20.4  mt  of  the 
available  23.1  mt  landed  as  of  Fehrnary 
12.  2013).  NMFS  has  determined  that 
the  (Jeneral  category  )annary  subijiiota 
will  he  reached  by  February  l.'i.  2013. 
■Pherefore.  through  May  31.  2013. 
retaining,  possessing,  or  landing  large 
mediinn  or  giant  BFT  by  jiiirsons  aboard 
vessels  permitted  in  the  Atlantic  tunas 
(leneral  and  IIM.S  (ihartm/Headhoat 
categories  (while  fishing  commercially) 
must  cea.se  at  11:30  |).m.  local  time  on 
Pebrnary  I.!.  2013.  The  (ameral  category 
will  reopen  automatically  on  )nne  1. 
2013.  for  the  lime  through  August 
snhperiod.  This  action  is  taken 
consistent  with  the  regulations  at 
§§03.'>.27(a)(l)(iii)  and  03.').28(a)(l ).  The 
intent  of  this  closure  is  to  prevent 
overharvest  of  the  (General  categorv 
lannary  HP’T  .snh(]nota. 

Fishermen  may  catch  and  relea.se  (or 
tag  and  relea.se)  bl'Tofall  sizes,  .subject 
to  the  requirements  of  the  catch-and- 
release  and  the  tag-and-release  ])rograms 
at  §03.1.20.  Fishermen  are  al.so 
reminded  that  all  BFT  that  are  released 
must  he  handled  in  a  manner  that  will 
maximize  survivability,  and  without 
removing  the  fish  from  the  water, 
consistent  with  requirements  at 
§  03,1.21  (a)(l ).  For  additional 
iidbrmation  on  safe  handling,  .see  the 
"(kireful  Ckitch  and  Release"  brochure 
available  at  \\  \\  \v.nmls.no(i(i.<’ov/sf(i/ 
hms/. 

If  needed.  snbse(|uenl  Cieneral 
categorv  adju.stments  will  be  published 
in  the  Federal  Register.  In  addition, 
fishermen  may  call  the  Atlantic  Timas 
Information  bine  at  (888)  872-8802  or 
(078)  281-0200.  or  access 
\v\\  \\’.hnisi)(U'iiuts.n()(i(i.f>o\’,  for  updates. 

(3assiflcati()ii 

The  Assistant  Admini.strator  for 
NMFS  (AA)  linds  that  it  is  im])racticahle 
and  contrary  to  the  public  interest  to 
provide  prior  notice  of.  and  an 
opportunity  for  jniblic  comment  on.  this 
action  for  the  following  reasons: 

The  regulations  implementing  the 
('.onsolidated  HM.S  FMF  provide  for 
inseason  retention  limit  adjustments 
and  fishery  closures  to  respond  to  the 


mqiredictable  nature  of  BFT  availability 
on  the  fishing  grounds,  the  migratory 
nature  of  this  species,  and  the  regional 
variations  in  the  BFT  fishery.  The 
closure  of  the  (leneral  category  jannary 
BFT  fishery  is  necessary  to  prevent 
overharvest  of  the  (leneral  category 
laniiary  Bl’T  snhiiiiota.  NMF.S  provides 
notification  of  closures  by  imhlishing 
the  notice  in  the  Federal  Register, 
emailing  individuals  who  have 
subscribed  to  the  Atlantic  llM.S  News 
electronic  newsletter,  and  updating  the 
information  posted  on  the  Atlantic 
Tunas  Information  Line  and  on 

These  fisheries  are  currently 
underway  and  delaying  this  action 
would  be  contrary  to  the  public  interest 
as  it  could  result  in  excessive  BF'P 
landings  that  may  result  in  future 
])otential  quota  reductions  for  the 
General  categorv.  NMF.S  must  close  the 
(leneral  category  lannary  BFT  fishery 
before  landings  of  large  medium  and 
giant  Bin’  exceed  the  available 
subiinota.  Therefore,  the  A  A  finds  good 
cause  under  .1  l)..S.(l.  .1.13(1))(B)  to  waive 
jirior  notice  and  the  oi)|)ortnnity  for 
inihlic  comment.  For  all  of  the  above 
reasons,  there  is  good  cause  under  .1 
IL.S.G.  .').')3(d)  to  waive  the  3()-dav  delay 
in  effectiveness. 

This  action  is  being  taken  under 
§§()3.1.27(a)(  l)(iii)  and  (i3.1.28(a)(  1 ).  and 
is  exenqit  from  review  under  Mxecutive 
Order  128H(). 

Aiitliority:  l(i  ll..S.(’,.  <)71  (•!  scij.  and  1801 
f't  saij. 

ttated:  tiiliniary  14.2013. 

Fmilv  II.  Moniishiis, 

Ih'piily  Diraclor.  Officif  oj  Siisl(iin(il)l(‘ 

Fislu!i  i(;s.  Ndlioiuil  Mariitd  Fisliarias  Sarvira. 
II’K  t)(u;.  2in:i-():iH47  I'iliul  2-l4-i:i:  4:1.'')  pm] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

PIN  0648-XC505 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  in  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oi.eanic  and 
Atmos])heric  Administration  (NOAA). 
(lommerce. 

ACTION:  Temporary  ride;  closure. 

SUMMARY:  NMFS  is  ])rohihiting  directed 
fishing  for  pollock  in  .Statistical  Area 


830  in  the  (Inlf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  A  sea.son  allowance  of  the  2013  total 
allowable  catch  of  pollock  for  .Stati.stical 
Area  830  in  the  GOA. 

DATES:  Fffective  1200  hrs.  Alaska  local 
time  (A.l.t.).  iHihruarv  14.  2013.  through 
1200  hrs.  A.l.t.,  March  10.  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton.  007-.188-7228. 

SUPPLEMENTARY  INFORMATION:  NMF.S 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Flan  for  (iroundfish  of  the(hilfof 
Alaska  (FMF)  ])re])ared  by  the  North 
Facific  I’ishery  Management  ('ouncil 
under  authority  of  the  Magnuson- 
.Stevens  Fishery  Gonservalion  and 
Management  Act.  Regulations  governing 
fishing  by  l)..S.  ves.sels  in  accordance 
with  the  FMF  ajipear  at  suhpart  H  of  .10 
Gl’R  jiarl  800  and  .10  GFR  jiart  879. 

The  A  season  allowance  of  the  2013 
total  allowable  catch  (TAG)  of  pollock  in 
.Statistical  Area  830  of  the  (JOA  is  .1.998 
metric  tons  (mt)  as  established  by  the 
final  2012  and  2013  harvest 
specifications  for  groundfish  of  the  (JOA 
(77  FR  1.1194,  March  14,  2012)  and 
inseason  adjustment  (78  FR  287.  Jannarv 
3.2013). 

In  accordance  with  §  879.20(d)(l  )(i). 
the  Regional  Administrator  has 
determined  that  the  A  sea.son  allowance 
of  the  2013  TAG  of  pollock  in  .Statistical 
Area  830  of  the  (iOA  will  soon  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  .1,898  mt  and  is 
setting  aside  the  remaining  300  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  879.20(d)(l  )(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Gonseijuently.  NMF.S  is  prohibiting 
directed  fishing  for  pollock  in  .Stati.stical 
Area  830  of  the  GOA. 

After  the  effective  date  of  this  closure 
the  maximum  retainable  amounts  at 
§  879.20(e)  and  (f)  apply  at  any  time 
during  a  trij). 

Glassiilcation 

This  action  res])ond.s  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Acting  Assi.stanI 
Admini.strator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
reipiirement  to  jirovide  ])rior  notice  and 
opiiorlimity  for  ])uhlic  comment 
])ur.suant  to  the  anthoritv  set  forth  at  .1 
II.S.G.  .1.13(l))(B)  and  §8'79.2.1(c)(l)(ii)  as 
such  reijuiremeni  is  inqnacticable  and 
contrary  to  the  public  interest.  This 
reiiuirement  is  impracticable  and 
contrary  to  the  jiublic  interest  as  it 


L 
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would  prevcMit  NMFS  from  responding 
to  the  most  recent  fi.sheries  data  in  a 
timelv  fashion  and  would  tlelay  the 
closure  of  directed  fishing  for  pollock  in 
Statistical  Area  030  of  the  (X)A.  NMFS 
was  unahl(!  to  ])uhlish  a  notice 
providing  time  for  ])uhlic  comment 
Ixicause  the  most  nuamt.  r(!levant  data 


(CX)A).  This  action  is  necessary  to 
prevent  exccieding  the  A  sea.son 
allowance  of  the  2013  Facific  cod  total 
allowahle  catch  apportioned  to  (IVs 
using  trawl  gear  in  the  VVestca  n 
Regulatory  Area  of  the  (X)A. 

DATES:  Fflective  1200  hours.  Alaska 
local  time  (A.l.t.).  Fehruary  14.  2013, 
through  1200  hours.  A.l.t.,  S(;])temher  1, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ohren  Davis,  ‘)07-.')H0-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
(XIA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMF)  ]jrepared  by  the  North 
Facific  Fishery  Management  Gouncil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Gonservation  and 
Management  Act.  Regulations  governing 


Regional  Administrator  finds  that  this 
directed  fishing  allowance  has  been 
reached.  Gonsecjuently,  NMFS  is 
prohibiting  ilirected  fishing  for  Facific 
cod  by  (iVs  using  trawl  gear  in  the 
West(!rn  Regulatory  Area  of  the  (X)A. 
After  the  effective  date  of  this  closure 
the  maximum  retainable  amounts  at 
§(i79.2{)(e)  and  (f)  apply  at  any  time 
during  a  trij). 

(ilassiiicatinn 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  'I’he  .Assi.stant 
Administrator  for  Fisheries.  NOAA 
(AA).  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
oj)jK)rtunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  .'i 
II.S.G.  553(h)(13)  as  such  recpiirement  is 
im])rac:ticahle  and  contrary  to  the  public 
intere.st.  This  recjuirement  is 
im])racticahle  and  contrarv  to  the  public 
intercist  as  it  would  prevent  NMF.S  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  directed  fishing  closure  of 
Facific  cod  for  GVs  using  trawl  gear  in 
tin;  Western  Regulatory  Area  of  the 
GOA.  NMF.S  was  unable  to  ])ul)lish  a 
notice  providing  time  for  public 
comment  hecaust;  the  most  nicent, 
relevant  data  only  became  available  as 
of  Fehruary  12,  2013. 

'Fhe  A  A  akso  finds  good  cause  to 
waive  the  3()-dav  delay  in  the  effective 
date  of  this  action  umler  .1  II..S.G. 
.').'j3(d){3).  'fliis  finding  is  based  upon 
tin;  reasons  ])rovi(kul  above  for  waix'er  of 
j)rior  notice  and  opjiortunity  for  public 
comment. 

This  action  is  reriuired  by  §079.20 
and  is  lixempt  from  review  under 
Executive  Order  12800. 

Authority:  10  IJ..S.C.  1801  al  sfuj. 

Dated:  February  13.  2013. 

Kara  Meekley, 

Acting  Deputy  Director.  Office  ofSust(iiiuil)le 
Fisheries.  X’dtionol  .Murine  Fisheries  Service. 

It  K  Ooi:.  2()i:i-(Kt7(i7  Filed  4:l.'j  pm) 
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onlv  became  available  as  of  luihruarv  12. 


2013. 

'I’he  AA  akso  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  .'i  D.S.fk 
.'j.‘i3(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
jirior  notice  and  opjiortunity  for  jtuhlic 
comment. 

'I’liis  action  is  retiuired  by  §079.20 
and  is  exempt  from  review  under 
Executive  Order  12800. 

Authority:  10  1801  et  seij. 

Dated:  Fehruary  13.  2013. 

Kara  Meekley, 

Acting  Deputy  Director.  Office  of  Sustainuhle 
Fisheries.  Mutioinil  .Murine  Fisheries  Service. 
|FK  Doe.  21)13-03771  Filed  2-13-13:  4:1,")  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC502 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Vessels  Using  Trawl  Gear  in 
the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 

ACTION:  Temporary  rule;  closure. 

SUMMARY:  NMF.S  is  ]n'ohihiting  directed 
fishing  for  Facific  cod  by  catcher  ves.sels 
(GVs)  using  trawl  gear  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 


fishing  by  Ik.S.  vessels  in  accordance 
with  the  FMF  appear  at  suhpart  H  of  .50 
GF’R  part  000  and  50  C'.FR  part  079. 


Regulations  governing  sideboard 
jirotections  for  GOA  groundfish 
fisheries  ajqiear  at  suhpart  H  of  50  GFR 


part  080. 

The  A  .season  allowanc:e  of  the  2013 
Facific  cod  total  allowahle  catch  (TAG) 
a])])ortioned  to  GV^s  using  tiawl  gear  in 
the  Western  Regulatory  Area  of  the  GOA 
is  5,728  metric  tons  (mt).  as  established 
by  the  final  2012  and  2013  harvest 
siiecifications  for  groundfish  of  the(X)A 
(77  FR  15194.  March  14.  2012)  and 
in.season  adjustment  to  the  final  2013 
harvest  specifications  for  Facific  cod  (78 
FR  207.  January  3.  2013). 

In  accordance  with  §  079.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Admini.strator)  has 
determined  that  the  A  season  allowance 
of  the  2013  Facific  cod  TACi 
apportioned  to  GVs  using  trawl  gear  in 
the  Western  Regulatory  Area  of  the  GOA 
will  soon  he  reached,  'kherefore.  the 
Regional  Admini.strator  is  establishing  a 
directed  fishing  allowance  of  5,428  mt, 
and  is  setting  aside  the  remaining  300 
mt  as  hycatch  to  siqiport  other 
anticijiated  groundfish  fisheries.  In 
accordance  with  §  079.20(d)(l)(iii),  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  131 

[Docket  No.  FDA-2009-P-0147] 

Flavored  Milk;  Petition  to  Amend  the 
Standard  of  Identity  for  Milk  and  17 
Additional  Dairy  Products 

AGENCY:  Food  ami  l)ni<>  Adiniiiistratioii. 
HHS. 

ACTION:  Notice:  iiuiuest  ibi'  comments, 
data,  and  intbiination. 

SUMMARY:  The  Food  and  niii'’ 
Administration  (FDA)  is  announcing 
tliat  tlie  Intiniiational  Dairy  Inrods 
Association  (IDFA)  and  the  National 
Milk  Froducers  Federation  (NMFF)  have 
Tiled  a  pihition  I'erinesting  that  the 
Agency  amend  the  standaril  oT  identity 
Tor  milk  and  17  other  daily  ])rodiu:ts  to 
provide  Tor  the  use  oT  any  .sale  and 
suitable  sweetener  as  an  optional 
ingredient.  FDA  is  issuing  this  notice  to 
riupiest  comments,  data,  and 
inlormation  about  the  issues  presented 
in  the  petition. 

DATES:  Submit  either  written  or 
electronic  comments  by  May  21. 2013. 
ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  FDA-2()()0-P- 
0147  by  any  oTthe  following  methods: 

Fleet ronic:  Submissions 

Submit  electronic  comments  in  the 
following  way: 

Fedeial  eRulemaking  Frirtal:  http:// 

\v\\  \\’.r(;>>ul(iti()ns.}>()\'.  Follow  the 
instructions  for  suhnntting  comments. 

Written  Submissions 

Submit  written  suhnnssions  in  the 
following  wavs: 

Mail/Hand  delivery/Courier  (for  jjajier 
or(l)-R()M  submissions):  Division  of 
Dockets  Management  (1  IFA-.'lO.'j),  Food 
and  Drug  Administration.  .'1030  Fishers 
D)ne,  rm.  1001,  Rockville.  MD  208.')2. 

Instriiclions:  All  suhmi.ssions  received 
must  include  the  Agency  name  and 
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SUPPLEMENTARY  INFORMATION: 

1.  IDFA  and  NMFF  Felition 

The  IDFA  and  NMFk’  jointly 
suhmilteil  a  citizen  petition  (Ref.  1)  on 
Mai'c:h  10.  2000,  )(;(|ue.sting  that  FDA 
amend  the  standaicl  of  identity  in  part 
131  (21  (d*'R  ])art  131)  for  milk 
(§  131.110).  S])ecifically,  the  petition 
I'eque.sts  that  FDA  amend  §  131. 11 0(c)(2) 
to  allow  the  use  of  “any  .safe  and 
suitable"  sweetener  in  optional 
characterizing  llavoring  ingredients 
u.sed  in  milk.'  The  petition  also  recpiests 
that  FDA  similarlv  amend  the  standards 
of  identity  for  17  other  milk  and  cream 
pi'oducts.  Tho.se  standards  (hereinafter 
referred  to  as  the  "additional  dairy 
standai'ds")  are  as  follows:  Acidified 
milk  (t?  131.111).  cultured  milk 
(§  131.112).  sweetened  conden.sed  milk 
(§  131.120),  nonfat  dry  milk  (<^  131.12.‘5). 
nonfat  dry  milk  fortified  with  vitamins 
A  and  D  (??  131.127).  evaporated  milk 
(«^  131.130).  di-y  cream  (§131.140), 
heavy  ci’eam  (§  131.1. '50).  light  cieain 
(§  131.1. '5.'5).  light  whip|)ing  cieam 
(§  131.1.'57).  sour  cieam  (§131.1(50). 
acidified  sour  cream  (§  131.1(52),  eggnog 
(§131.170).  half-aml-lialf  (§  131.1(50). 
yogurt  (§131.200).  lowfat  yogurt 
(§  131.203),  and  nonfat  yogurt 
(§  131.20(5).  'I’he  jietition  a.sks  tliat  the 
standards  of  identity  for  these  jiroducts 


'  .Siiclion  i:i1 .1 1()((;)(2)  cuinMilly  itilows  Iho  iis(!  ot 
■■|nitnliv(!  s\vi!i!l<!ni!r"  in  opiioii.il  cliiiracttMizinf^ 
lliivorin”  in^radiiaits  used  in  milk. 


he  amended  to  pi'ovide  for  the  n.se  of 
any  safe  and  suitable  sweetener  in  the 
optional  ingiedients.- 

IDk’A  and  NMl’F  reciuest  their 
lii'ojio.sed  amendments  to  the  milk 
standard  of  identity  to  allow  ojitional 
characterizing  flavoring  ingredients 
used  in  milk  (e.g..  chocolate  flavoring 
added  to  milk)  to  he  sweetened  with  any 
safe  and  suitable  .sweetener — including 
non-nutritive  sweeteners  such  as 
aspartame.  IDFA  and  NMFF  state  that 
the  proposed  amendments  would 
pi’omote  more  healthful  eating  practices 
and  redui;e  childhood  obesity  by 
providing  for  lower-calorie  flavored 
milk  products.  They  state  that  lower- 
calorie  flavored  milk  would  particularly 
benefit  school  children  who.  according 
to  IDk’A  and  NMFF.  are  more  inclined 
to  drink  flavoied  milk  than  imflavoied 
milk  at  school.  As  fni  ther  sui)])ort  for 
the  jietition.  1D1''A  and  NMFF  state  that 
the  jiroposed  amendments  would  assi.st 
in  meeting  several  initiatives  aimed  at 
imjiroving  the  nutrition  and  liealth 
lii’ofile  of  food  served  in  the  nation's 
.schools.  Those  initiatives  include  state- 
level  jirograms  designed  to  limit  the 
(liiantity  of  sugar  served  to  children 
during  the  school  day.  Finally.  IDl'  A 
and  NMFF  aigue  tliat  the  proposed 
amendments  to  the  milk  standard  of 
identity  would  jiromote  honesty  and  fair 
dealing  in  the  marketplace  and  are 
therefore  apjirojiriate  under  section  401 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  II.S.C.  341). 

'Die  petition  acknowledges  that  tlie 
use  of  non-nutritive  sweeteners  in 
ojitional  chai'acterizing  flavoring 


-Till!  NiiliDiKil  5'()';url  Associiiliim  (NYA) 
sulimiltuil  a  citi/.uii  putilion  iiii  I’uliniarv  IH.  2000 
(llocki!)  Nu,  FIIA-2000-l’-012(i)  lliat  n!i|uosli!(l  that 
M).\  maki!  similar  (:haii>;i!,s  to  tiui  stamlarils  of 
i(li!ntitv  lor  vo”iirt  ami  cultiirod  milk.  Amoii”  othor 
roipmstiiil  changes,  the  .\'YA  |)etition  asked  that 
I'DA  amend  the  standards  ol  id(!ntitv  lor  vogiirt  and 
cultured  milk  to  permit  the  usi!  ol  all  safe  and 
suitable  s\v(!ett!ners.  whili!  also  rex’oking  the 
standards  ol  identitv  lor  lowfat  and  nonfat  vogurt. 

In  2000.  Fl).\  proposed  to  grant  the  p(!tition  in  part, 
and  to  den\  it  in  part.  .See  "Milk  and  Cream 
Products  and  Yogurt  Products:  Proposal  to  Kiivoke 
the  .Standards  for  Lowfat  and  Nonfat  Yogurt  and  to 
.Amend  the  .Standard  for  A'ogurt"  (74  I'K  244:i, 
lanuarv  l.S.  2000).  1  bus.  MIA  has  alreadx'  reipiested 
comm(!nls  on  issues  that  are  similar  to  thi!  issues 
IIIP.A  and  NMPP  raise  with  respect  to  vogurt.  lowfat 
vogurt.  nonfat  yogurt,  and  cultured  milk,  and  is 
addr(!ssing  those  i.ssues  through  the  rulemaking 
initiated  in  response  to  NASA's  petition.  Therefore. 
PDA  is  not  curriiiitlv  requesting  commimts  on  IIIPA 
and  NMl’P's  suggested  ameudments  to  the  vogurt. 
lowfat  vogurt.  nonfat  vogurt.  and  cultured  milk 
standards. 
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ingredients  in  milk  is  allowed  under  the 
exi.sting  regulatory  s(;h(!ine,  with  certain 
additional  recinireinents.  I’Ik;  regnlatorv 
I'rainework  governing  the  naming  of 
standardized  Idods  that  do  not  hdly 
comply  with  the  relevant  .standards  of 
identity  chang(;d  with  the;  pa.ssag(!  of  the 
Nutrition  l.ahelingand  Education  Act  ol 
1090  and  FDA's  rulemaking  establishing 
the  Agency’s  re(inir(!ments  for  foods 
named  by  use  of  a  nutrient  content 
claim  and  a  standardized  term  130.10 
(21  CFR  130.10)].  Section  130.10(d] 
allows  th(!  addition  of  safe  and  suitable 
ingredients  to  a  food  named  by  use  of 
a  nutrient  content  claim  and  a 
.standardized  term  when  these 
ingredients  are  used  to.  among  other 
things,  add  sweetne.ss  to  ensure  that  the 
modified  food  is  not  inferior  in 
performance  characteristic:  to  the 
standardized  food  even  if  such 
ingredients  are  not  specifically  provided 
for  by  the  relevant  food  standard, 
'rherefore.  while  the  milk  standard  of 
identity  in  ^  131.110  only  provides  for 
the  u.s(!  of  “nutritive  sweetener”  in  an 
o])tional  characterizing  flavor,  milk  mav 
contain  a  charactcMizing  flavor  that  is 
sweetened  with  a  non-nntriti v(! 
.sweetener  if  the  food's  label  hears  a 
nutrient  content  claim  ((;.g..  “reduc:ed 
calorie”)  and  the  non-nutritive 
sweetemu'  is  used  to  add  swecitness  to 
the  i)rodnct  .so  that  it  is  not  inferior  in 
its  sweetness  property  compared  to  its 
standardized  count(!r])art.  However. 
IDEA  and  NMPF  argue  that  nntricmt 
content  c:laim.s  such  as  “reduced 
calorie”  are  not  attractive  to  children, 
and  maintain  that  consumers  can  more 
easily  identify  the  overall  nutritional 
value  of  milk  products  that  are  flavored 
with  non-nutritive  sweeteners  if  tlu; 
labels  do  not  include  such  claims. 
Further,  the  petitioners  as.sert  that 
consumers  do  not  recognize  milk — 
including  flavored  milk — as  necessarily 
containing  sugar.  Accordingly,  the 
petitioners  state  that  milk  flavored  with 
non-nutritive  sweeteners  shoidd  he 
labeled  as  milk  without  further  claims 
.so  that  consumers  can  “inori!  easilv 
identifv  its  overall  nutritional  value.” 

As  to  the  additional  dalrv  standards, 
IDEA  and  NMPF  .state  that' 
administrative  efficiency  counsels  in 
favor  of  similar  changes.  As  long  as  FDA 
is  dedicating  resources  to  amending  the 
.standard  of  idemtitv  for  milk,  they  argue, 
the  Agency  should  akso  amend  the 
standards  for  these  products  at  the  same 
time.  They  state  that  it  is  most  efficient 
to  consider  all  of  the  ])ro])o.sal.s  together. 
According  to  the  petition,  the  recpiested 
changes  to  the  additional  dairv 
standards  present  the  same  issues  as  the 
milk  standard,  and  it  is  theredbre 


a])])ropriate  to  consider  all  of  the 
recpiested  changes  together. 

II.  Request  for  (Comments 

FDA  reipiests  that  intere.sted  juirsons 
submit  comments,  data,  and  information 
concerning  the  need  for,  and  the 
aiiproju'iatene.ss  of,  amending  the 
standard  of  identity  for  milk  and  the 
additional  dairy  standards.  FDA 
s|)ecifically  recpiests  comment  and 
sup])orting  data,  as  appropriate,  on  the 
following  matters: 

1.  The  petition  states  that  amending 
the  standard  of  identity  for  milk 

((?  131.100)  to  allow  the  u.se  of  “any  .safe 
and  suitahle”  sweetener  in  optional 
characterizing  flavoring  ingredients 
would  promote  honesty  and  fair  dealing 
in  the  interest  of  consumers  by  creating 
consistency  in  the  naming  of  flavored 
milk  products  hecau.se  flavored  milk 
could  contain  a  non-nutritive  sweetener 
without  hearing  a  nutrient  content  claim 
(e.g.,  “reduced  sugar”)  as  jiart  of  its 
name.  Would  the  proposed  amendments 
jiromote  honestv  and  fair  dealing  in  the 
interest  of  consumer.s? 

2.  If  the  .standard  of  identitv  for  milk 
is  amended  as  recjiiested  hv  petitioners, 
milk  manufacturers  could  u.se  non¬ 
nutritive  sweeteners  in  flavored  milk 
without  a  nutrient  content  claim  in  its 
labeling.  Will  the  inclusion  of  the  non- 
nntritive  sweeteners  in  the  ingrediemt 
statement  provide  consumers  with 
sufficiemt  information  to  ensure  that 
consumers  are  not  mishul  regarding  the 
characteri.stics  of  the  milk  thev  are 
purchasing? 

3.  The  petition  slates  that  flavonul 
milk  labels  that  hear  nutrient  content 
claims  such  as  “reduced  calorie”  are 
unattractive  to  children.  What,  if  anv. 
data  are  available  on  children’s 
purcha.se  habits  with  regard  to  flavored 
milks  labeled  as  “reduced  c:alorie 
flavored  milk,”  “no  sugar  added.”  “less 
sugar,”  etc? 

4.  The  petition  states  that  if  FDA 
dedicates  resources  to  amending  the 
standard  of  identity  for  milk,  for 
pur])o.se.s  of  administrative  efficiency 
the  Agency  should  also  amend  the 
Additional  Dairy  Standards  because  the 
issues  pre.sented  an;  the  same  with 
r(i.s])ect  to  the  u.se  of  non-nulritiv(! 
sweeteiujrs.  Would  amending  the 
Additional  Dairy  Standards  as  retpiested 
promote  honesty  and  fair  dealing  in  the 
int{!rest  of  consumer.s?  If  the  labels  of 
these  j)rodncts  do  not  luiar  nutrient 
content  claims,  would  tlu;  inclusion  of 
non-nutritive  sweeteners  in  tlu; 
ingredient  statements  provide 
consumers  with  sufficient  information 
to  distinguish  between  the  two  tvpes  of 
products  (i.e.,  sweetened  with  nutritive 


versus  non-nutritive  sweeteners)  .so  that 
consumers  arc;  not  misled?-* 

.*5.  The  petition  notes  that  ice  cream  is 
permitted  to  contain  either  a  nutritive  or 
non-nutritive  sweetener  without  the 
label  hearing  a  nutrient  content  claim  or 
otherwise  di.stingnishing  the  two  ty])e.s 
of  products  from  one  another.  An;  the 
considerations  underlying  FDA 
amendments  to  the  .standard  of  identity 
for  ice  cream ■*  a])])lical)le  to  the 
recpiested  amendments  to  the  standard 
of  identity  for  milk  or  the  Additional 
Dairy  Standards? 

().  If  the  standard  of  identity  for  milk 
and  the  Additional  Dairy  Standards  are 
amended  in  the  manner  recpiested  by 
the  petition,  what  will  he  the  effect  on 
seare.h  costs  -'’  for  c:c)nsnmers  who  would 
like  to  determine  whether  a  jirodiict 
c:ontains  a  nutritive  or  non-nntritive 
sweetener? 

After  reviewing  the  comments 
rec:eived,  FDA  will  further  evaluate  the 
need  for.  and  appropriateness  of,  the 
amendments  recpiested  hv  1DF"A  and 
NMPF  and  will  decide  what  further 
actions  are  apiirojiriate.  P’or  a  cojiy  of 
the  petition  filed  by  IDF’A  and  NNfl*F 
please  go  to:  httpj/www.rt^gulations.gov 
and  insert  “Docket  No.  FDA-2()()0-F- 
0147”  into  the  “.Searc;h”  box. 

{Aiilhorily:  2  \  I  I..S.C;.  :t21  (•!  saq.) 

HI.  References 

FDA  has  |)lac:ed  the  following 
referenc:es  on  display.  To  view  the 
referenc:e.s.  go  to  h\ip:// 
\\'\\'\\'.r(;giil(ili()ns.<’()v  iuu\  in.sert  the 
cloc:ket  nnniher(s).  found  in  hrac:ket.s  in 
the  heading  of  this  doc.iiment,  into  the 
“Searc;h”  box.  The  referenc:e.s  may  also 
he  seen  in  the  Division  of  Doc;ket.s 
Management  (.see  ADDRESSES)  between  0 
a.m.  and  4  ji.in.,  Monday  through 
Friday. 

1.  International  Dairy  Foods 
A.ssociation  and  the  National  Milk 
Produc:er.s  F’ederation.  Citizen  Petition. 
Marc:h  10.  2000. 


‘ .\llli(iii”li  I-'D.\  n!(|iu!sls  coniiiKMits  r(‘li!vant  lo 
lilt!  lOFA  iiiul  NMl’l-'  ptailion.  I-UA  doas  not  sncik 
coiiiiiunils  rugiirclinf;  tin;  i-(!(|ii(!sl(!(l  iiinondiiKMils  to 
till!  slaiidards  ol  idontilv  lor  voaiirl.  lowlal  \()f>ui-t. 
iioidat  \ oaiiil.  and  ladlurod  milk.  FDA  has  alrisidv 
.sou‘;hl  and  colhiclijd  comments  i-c<;ardin”  similar 
amimdnumts  to  those  standards  in  a  |)ropos(!d 
ruhmiaking.  .Sec  74  FK  244:i. 

'  I'l),\  aimnukal  thi!  standard  of  identitv  tor  ice 
cream  to  allow  lor  ■'any  sale  and  suitahle 
sw(M!l(miu-"  to  he  usihI  in  ic(!  cr(!am.  .See  'l-'ro/.eii 
n(!ssi!rts:  Kemo\  al  of  .Standards  of  Idmititv  for  lc(! 
Milk  and  Coat's  Milk  Ice  Milk:  .Aimmdment  of 
.Standards  of  Identitv  for  Ice  Cream  and  Frozen 
Custard  and  Coat's  Milk  Ice  Cream"  (.">()  Fl<  471172. 
.S{!pteml)er  14.  1!)!I4)  (Kef  2).  Before  FDA's 
aimmdnumt.  tiu!  standard  provided  onlv  for 
"nutritive  carirohvdratc?  sweetemers." 

'.Search  costs  include  the  time  and  energy  it 
would  take  an  aviaage  consumer  to  read  a  label  and 
del(!rmin(!  whtkher  the  product  contained  the 
nutritive  sweetener  or  the  artificial  sweetener. 
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2.  “I'rozeu  I3(!sserts:  Removal  of 
.Standards  of  Idcaititv  for  Ice  Milk  and 
Goat’s  Milk  Ice  Milk:  Amendment  of 
Standards  of  Identity  for  Ice  (iream  and 
Frozen  (aistard  and  Goat's  Milk  Ice 
Gream”  (.'>?)  FR  47072.  September  14. 
1004). 

Dated:  Fehniarv  14.  2()ia. 

I.eslii;  Kiix, 

Assislanl  (AunniissidiuT  for  I^olicv. 

Il'K  I)(k:.  2(n;t-C):tK:t.")  Filed  .iin| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  Part  543 

RIN  3141-AA27 

Minimum  Internal  Control  Standards 

AGENCY:  National  Indian  Gaming 

(Commission. 

action:  Propo.sed  rule. 

SUMMARY:  riie  National  Indian  Gaming 
(Commission  (NIG(CC)  proposiis  to  amend 
its  minimum  internal  control  standards 
for  (Class  II  gaming  under  the  Indian 
Gaming  Regulatory  Act  to  add  standards 
for  the  dro))  and  count  and  surveillance 
of  kiosks. 

DATES:  .Snhmit  coimiKmts  on  or  before 
April  22.  201.3. 

ADDRESSES:  Yon  may  submit  comments 
by  any  one  of  the  following  methods, 
however,  ])h!ase  note  that  comments 
.sent  by  electronic  mail  are  strongly 
encouraged. 

■  Hnuiil  conunnnis  to: 

ivg.ro\’iow@nioc.o()\’. 

■  .\/fu7  co;ninen/.s /o;  National  Indian 
Gaming  (Commission.  1441  L  Street 
N\Y..  Suite  0100.  Washington.  DG 
2000.''). 

■  Hand  (iaiivor  comments  to:  k 

.Street  NW..  .Suite  0100.  Washington.  DG 
2000.5. 

■  Fo.v  rommen/.s /o;  National  Indian 
Gaming  (Commission  at  202-032-004 .5. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Indian  Gaming  (Commission. 
1441  I.  .Street  NW..  Suite  0100. 
Washington.  13(C  2000.5.  Telephone: 
202-032-7000:  email: 

rog .  nn  ■i(n\'@nig(:.gnv. 

SUPPLEMENTARY  INFORMATION: 

1.  (Comments  Invited 

Interested  parties  are  invited  to 
partici])ate  in  this  pro|)os(!d  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
(Comments  that  providt;  the  factual  basis 
sup|)orting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  pro])osal. 

II.  Haf:kgroiind 

The  Indian  Gaming  Regulatorv  Act 
(IGRA  or  Act),  Public  Law  100-407,  25 

II. .S.(C.  2701  ct  s(;(j..  was  signed  into  law 
on  Gctober  17,  1088.  The  Act 
establishes  the  National  Indian  Gaming 
(Commission  (“NIG(C”  or '‘(Commi.ssion") 
and  .sets  out  a  comprehensivi! 
framework  for  the  regulation  of  gaming 
on  Indian  lands.  On  )anuarv  5.  1000.  ihi? 
N1G(C  puhli.shed  a  final  rule  in  llu; 
Federal  Register  called  Mininnnn 
Intonuil  Control  Staiuhirds.  1)4  FR  500. 
The  rule  added  a  new  ])art  to  the 
(CCommission's  regulations  establishing 
Minimum  Internal  Gontrol  .Stamlards 
(MIG.S)  to  reduce  the  risk  of  loss  because 
of  customer  or  employee  acce.ss  to  cash 
and  cash  erpiivalents  within  a  casino. 
The  rule  contains  standards  and 
procedures  that  govern  cash  handling, 
documentation,  game  integrity, 
auditing,  surveillance,  and  variances,  as 
well  as  other  areas. 

rhe  (Commission  recognized  from 
their  inciiption  that  the  MKC.S  would 
recpiire  ])eriodic  review  and  updates  to 
keep  j)ace  with  technologv.  and  has 
amended  them  numerous  times,  most 
recently  on  .September  21.  2012.  77  FR 
58708. 

III.  Development  of  the  Proposed  Rule 

On  .September  21 , 2012.  the 
(Commission  concluded  nearly  two  years 
of  consultation  with  the  ])ul)lication  of 
coinjirehensive  amendments,  additions, 
and  ujxlateslo  Part  543,  the  minimum 
internal  control  stamlards  (MKC.S)  for 
(Class  II  gaming  operations.  The 
regulations  retpiire  tribes  to  establish 
controls  and  implement  procedures  at 
least  as  stringent  as  those  described  in 
this  i)art  to  maintain  the  integrity  of  the 
gaming  operation  and  minimize  the  risk 
of  theft. 

One  of  the  2012  additions  was  the 
inclusion  of  kiosks,  devices  cajjahle  of 
redeeming  vouchers  or  and/or  wagering 
credits  or  initiating  transfers  from  a 
])atron  deposit  account.  The  regulation 
provided  general  .standards  for  kiosks. 
l)ul  upon  further  review,  additional 
standards  are  needed  for  the  drop  and 
count  and  surveillance  of  kiosks  to 
ade(piat(!ly  protect  against  risk  of  loss. 

Hogii la t ory  Mo ttars 
Riigulalorv  Flexibility  Act 

rhe  |)ropo,sed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Fhixihility  Act,  5 
U..S.fC.  (iOl.  at  sa(j.  Moreover,  Indian 


Tribes  are  not  considered  to  be  small 
entities  for  the  ])urpo.ses  of  the 
Regulatorv  Flexibility  Act. 

.Small  Business  Regulatory  Fnforcement 
Fairness  Ac;t 

The  |)ropos(!d  rule  is  not  a  major  rule 
under  5  II..S.(C.  804(2).  tlu;  .Small 
Business  Regulatory  fCnforcement 
Fairness  Act.  The  rule  does  not  have  an 
effect  on  the  economy  of  .SlOO  million 
or  more.  The  rule  will  not  cause  a  major 
increase  in  co.sts  or  prices  for 
consumers,  individual  industries. 
Federal.  .State,  local  government 
agencies  or  geographic  regions,  nor  will 
the  projjosed  rule  have  a  significant 
adverse  effect  on  com])etition, 
em])loyment,  investment,  productivity, 
innovation,  or  the  ability  of  the 
enterprises,  to  compete  with  foreign 
based  enterprises. 

Unfunded  Mandate  Reform  Act 

The  (’.ommission,  as  an  inde])endent 
regulatory  agency,  is  exenpjt  from 
com])liance  with  the  IJidunded 
Mandates  Reform  Act.  2  IJ..S.('..  1502(1): 
2  IJ.S.G.  058(1). 

Takings 

In  accordance  with  Fxecutive  Order 
12030.  the  Gommi.ssion  has  determined 
that  the  proposed  rule  dot!s  not  have 
significant  takings  implications.  A 
takings  imj)lication  a.sse.ssment  is  not 
riupiired. 

(iivil  justice  Reform 

In  accordance  with  Fxecutive  Order 
12088,  the  Gommission  has  determined 
that  the  pro]josed  rule  iloes  not  unduly 
burden  the  judicial  .system  and  meets 
the  requirements  of  sections  3(a)  and 
3(h)(2)  of  the  Order. 

National  Environmental  Policy  Act 

The  Gommission  has  determined  that 
the  proposed  rule  does  not  c:onstitute  a 
major  federal  action  significantly 
affecting  the  (juality  of  the  human 
environment  and  that  no  detailed 
statement  is  recpiired  ])ursuant  to  the 
National  Environmental  Policy  Act  of 
lOtiO.  42  U..S.(;.  4321,  et  seq. 

Paperwork  Reduc.tion  Act 

Th(!  information  collection 
recjuirements  ct)ntained  in  this  rule 
were  j)reviously  a])prov(!d  by  the  Office 
of  Management  and  Budget  as  recpiired 
by  44  IJ..S.(;.  3501,  at  sacj.,  and  assigned 
()MB  (iontrol  Numher  31 41-()()()n.  The 
(3MB  control  numher  ex])ires  on 
October  31, 2015. 
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Text  of  the  Proposed  Rules 

I.ist  of  Subjects  in  25  CFR  Part  543 

(lainhling,  Indian — Indian  lands, 

Indian — tribal  govern nuMit. 

For  the  rciasons  di.scns.sed  in  the 
Pr(!ainhle,  the  (loininission  ])roposes  the 
text  of  its  r(!gulations  at  25  (IFR  part  543 
to  he  amended  as  follows: 

PART  543— MINIMUM  INTERNAL 
CONTROL  STANDARDS  FOR  CLASS  II 
GAMING 

■  1 .  The  authority  citation  for  ])art  543 
continues  to  read  as  follows: 

Authority:  23  2702(2).  270()(1))(1- 

4).  27(Ki(l))(10). 

■  2.  Amend  §  543.2  hy  achling  a 
definition  for  cummcv  r.-u.sse/fe  in 
alphabetical  order  to  read  as  folU)w.s: 

§  543.2  What  are  the  definitions  for  this 
part? 

***** 

(Airwncv  f;u.s'.se//e.  A  locked 
compartment  that  contains  a  specified 
denomination  of  cnrrencv.  (lurrency 
cassettes  are  inserted  into  kiosks, 
allowing  them  to  dis])ense  currency. 
***** 

■  3.  Amend  <^543.17  by  revising 
])aragra])hs  (h)  and  (i)  and  adding 
j)aragra])h.s  (j)  and  (k)  to  read  as  follows: 

§543.17  What  are  the  minimum  internal 
control  standards  for  drop  and  count? 

***** 

(h)  Kiosk  drop,  count,  and  fill 
standards.  Controls  must  he  established 
and  procedures  imjdemented  to  ensure 
security  of  the  kiosk  drop  and  count 
processes.  Such  controls  must  include 
the  following: 

(1)  Surveillance  must  he  notified 
when  the  drop  jjrocess  is  to  begin  so 
that  surveillance  may  monitor  the 
activities. 

(2)  .At  least  three  agents  must  he 
involved  in  the  drop  process  and  at  least 
one  agent  should  he  inde])endent  of 
kiosk  accountahility. 

(3)  Currency  cas.settes  and  financial 
instrument  storage  components  must  he 
dropj)ed  and  secured  in  a  manner  that 
restricts  access  to  only  authorized 
agents. 

(4)  Any  time  the  financial  instrument 
storage  com])onents  or  cnrrencv 
cassettes  an;  acces.sed.  and  prior  to  any 
transactions  being  ])roce.s.sed  through 
the  kiosk,  an  agent  inde])endent  of  the 
count  must  run  a  kiosk  report. 

(i)  The  re])ort  must  reflect  tin; 
following: 

(A)  Date  and  time: 

(B)  Uniciue  asset  identification 
numher  of  the  kiosk: 


(C)  l]iu(|ue  identification  nund)er  for 
each  financial  instrument  storage 
com])onent  in  the  kiosk: 

(D)  'I’otal  amount  of  cnrrencv 
dis])en.sed; 

(F)  'I'otal  numher  of  hills  di,s])(!n.sed  by 
denomination: 

(F)  Total  dollar  amount  of  vouchers 
accepted; 

(C)  Total  numher  of  vouchers 
acce])ted. 

(ii)  The  report  may  not  he  viewed  by 
any  member  of  tin;  count  team  and  must 
he  immediately  forwarded  to  accounting 
or  placed  in  a  secure  .storage  area  where 
it  is  not  accessible  by  the  count  team. 

(5)  Redeemed  vouchers  and  pulltahs 
(if  a])])licahle)  collected  from  the  drop 
must  he  secured  and  delivered  to  the 
ap])ro])riate  departnmnt  (cage  or 
accounting)  for  reconciliation. 

(ti)  After  completing  a  fill  and  prior  to 
the  first  transaction,  the  team  must  test 
the  machine  to  verify  that  currency 
ca.ssettes  contain  the  correct 
denominations  and  have  been  properly 
installed. 

(i)  Kiosk  count  standards. 

(1)  Access  to  stonul  full  kiosk 
financial  in.strument  storage 
comj)onents  and  cnrr(!ncy  cassettes 
must  he  restricted  to: 

(1)  Authorized  memhers  of  the  droj) 
and  count  teams;  and 

(ii)  In  an  emergency,  authorized 
persons  for  the  resolution  of  a  problem. 

(2)  'The  kiosk  count  must  he 
])erformed  in  a  count  room  or  other 
eciuivalently  secure  area  with 
com])arahle  controls. 

(3)  Access  to  the  count  room  during 
the  count  must  he  restricted  to  memhers 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers. 
su])ervisors  for  resolution  of  j)rohlem.s. 
and  authorized  maintenance  personnel. 

(4)  If  counts  from  various  revenue 
centers  and  kiosks  occur  simultaneously 
in  the  count  room.  i)rocedure.s  must  he 
in  effect  that  prevent  the  commingling 
of  funds  from  the  kiosks  with  any 
revenue  centers. 

(5)  The  count  team  must  not  have; 
access  to  the  reconciliation  report 
amounts  until  after  the  count  is 
comjileted  and  tin?  drop  |)roceeds  are 
accepted  into  the  cage/vault 
accountahility. 

(())  (lount  e(iui])ment  and  systems 
must  he  tested,  and  the  results 
documented,  before  the  fir.st  count 
begins,  to  ensure  the  accurai:y  of  the 
ecpnpment. 

(7)  If  a  cnrrencv  counter  interface  is 
used: 

(i)  It  mu.st  he  adecpiatelv  restricted  to 
l)revent  unauthorized  access;  and 

(ii)  'The  currency  droj)  figures  mu.st  he 
transferred  via  direct  communications 


line  or  computer  storage  media  to  the 
accounting  department. 

(8)  The  kiosk  financial  instrument 
storage  components  and  currency 
ca.ssettes  must  he  individually  empticul 
and  counted  so  as  to  ])revent  the 
commingling  of  funds  hetwcuai  kio.sks 
until  the  count  of  the  kiosk  contents  has 
been  recorded. 

(i)  The  count  of  each  kiosk  mu.st  he 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  (ionpons  or  other  promotional 
items  not  included  in  gross  revenue  (if 
any)  may  he  recorded  on  a  sup])lemental 
document  hy  the  count  team  members 
or  accounting  jjersonnel.  All  single-use 
coupons  mu.st  he  cancelled  daily  by  an 
authorized  agent  to  prevent  imj)roper 
recirculation. 

(9)  If  currency  counters  are  utilized,  a 
count  team  member  mu.st  observe  the 
loading  and  unloading  of  all  cnrrencv  at 
the  currency  counter,  including  rejected 
currency. 

(10)  Two  counts  of  the  currency 
rejected  by  the  currency  counter  mu.st 
he  recorded  per  kiosk  as  well  as  in  total. 
Rejected  currency  must  he  posted  to  the 
kiosk  from  which  it  was  c:ollec,ted. 

(11)  Financial  instrument  storage 
components  and  currency  cas.settes, 
when  empty,  mu.st  he  shown  to  another 
member  of  the  count  team,  to  another 
agent  who  is  observing  the  count,  or  to 
surveillance,  provided  that  the  count  is 
monitored  in  its  entirety’  hv  an  agent 
independent  of  the  count. 

(12)  Procetlures  must  he  implemented 
to  ensure  that  any  corrections  to  the 
count  documentation  are  permanent, 
identifiable,  and  the  original,  corrected 
information  remains  legible,  (lorrections 
must  he  verified  by  two  count  team 
agents. 

(13)  The  count  sheet  mu.st  he 
reconciled  to  the  total  drop  hy  a  count 
t(!am  member  who  may  not  function  as 
the  sole  recorder,  and  variances  mu.st  he 
reconciled  and  doc:umented. 

(14)  All  count  team  agents  mu.st  sign 
the  report  attesting  to  their  partici])ation 
in  the  c;ount. 

(15)  A  final  verification  {)f  the  total 
drop  j)roct;eds,  hcifon;  transfer  to  cage/ 
vault,  must  he  performed  by  at  least  two 
agents,  one  of  whom  is  a  .su])ervisory 
count  team  member  and  the  other  a 
count  team  agent. 

(i)  Final  verification  must  includ(!  a 
comparison  of  cnrrencv  counted  totals 
against  the  currency  counter/sy.stem 
Hiport  (not  the  report  generated  hv  the 
kiosk),  if  a  counter/system  is  u.sed. 

(ii)  Any  unresolved  variances  mu.st  he 
documented  and  the  doc:nmentation 
mu.st  remain  a  part  of  the  final  count 
record  forwarded  to  accounting. 
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(iii)  This  vcairieation  does  not  recjiiire 
a  eoin|)lete  nicounl  ol  the  dro])  jiroceeds 
hut  does  re(|uire  a  nn  iew  sidfieieut  to 
vca  ify  tlie  total  drop  ])roc:(!eds  heing 
translernal. 

(iv)  The  two  agents  must  sign  the 
report  attesting  to  the  aceuracy  ol  the 
total  drop  proccauls  verif  ied. 

(v)  All  droj)  proceeds  and  cash 
ecpuvalents  that  were  counted  must  he 
turned  ov(!r  to  the  cage  or  vault  cashier 
(who  must  he  independent  ol  the  count 
team)  or  to  an  agent  independent  of  the 
revenue  generation  and  tlie  count 
process  for  verification.  Such  cashier  or 
agent  must  certify,  by  signature,  the 
amount  of  the  dro|j  proceeds  delivered 
and  received.  Any  unresolved  variances 
must  he  reconciled,  docuniented.  and/or 
investigated  by  accounting/revenne 
audit. 

(Iti)  After  certification  by  the  agent 
receiving  the  funds,  the  droj)  proc(;eds 
nm.st  he  transferred  to  the  cage/vaidt. 

(i)  The  count  documentation  and 
records  must  not  he  transferred  to  the 
cage/vaidt  with  the  drop  proceeds. 

(ii)  Tlu!  cag(;/vanlt  agent  nm.st  not 
have  knowledge  or  record  of  the  drop 
proceiids  total  hefore  it  is  verified. 

(iii)  All  count  records  must  he 
forwarded  to  accounting  secured  and 
acce.ssible  onlv  bv  accounting  agents. 

(iv)  The  cage/vault  agent  receiving  the 
transferred  drop  procetuls  must  sign  the 
(X)unt  sheet  attesting  to  the  verification 
of  the  total  receivcul.  and  tlmrehv 
assuming  accountability  of  the  drop 
procecids.  and  ending  the  count. 

(v)  Any  unresolved  variances  between 
total  drop  proceeds  uicorded  on  the 
count  room  niport  and  the  cage/vault 
final  verification  during  transfer  nm.st  be 
documented  and  investigated. 

(17)  The  count  sheet,  with  all 
su])iiorling  documents,  must  he 
delivenul  to  the  accounting  department 
by  a  count  tcuun  nmmher  or  agent 
indej)endent  of  the  cashiers  department. 
Alternatively,  it  may  he  adecpiately 
.secured  and  accessible  onlv  hv 
accounting  department. 

(j)  (Controlled  keys.  (Controls  must  he 
(istahlisluid  and  procedures 
im])l(Mnented  to  safeguard  the  n.se, 
access,  aiul  security  of  keys  in 
accordance  with  the  following: 

(1)  Kach  of  the  following  reciuires  a 
separate  and  nnitpie  key  lock  or 
altcirnative  s(;cnre  acce.ss  method: 

(i)  Drop  or  ])layer  interface  cabinet; 

(ii)  Dro|)  box  or  financial  instrument 
.storage  component  ndiiasc;: 

(iii)  Dro])  box  or  financial  in.strmuent 
.storage;  compon(;nt  contents:  and 

(iv)  Storage  racks  and  carts. 

(v)  Kiosk  cnrr(;ncy  cas.settes 

(k)  Variances.  The  oj)eration  must 
establish,  as  aj)j)roved  by  the  T(CRA,  the 


threshold  level  at  which  a  variance  nm.st 
be  r(;view(;d  to  determine  the  cause. 

Any  such  review  must  he  documented. 

■  4.  Amend  §  .'j43.21  bv  adding 
paragra|)h(c)(())  to  re;ad  as  follows: 

§  543.21  What  are  the  minimum  internal 
control  standards  for  surveillance? 

***** 

((,)  *  *  * 

(h)  Kiosks:  The  surveillance  syst(;m 
must  monitor  and  record  a  general 
overview  of  activities  occurring  at  each 
kiosk  with  sufficient  clarity  to  identify 
the  activity  and  the  individuals 
])erformiug  it,  iucluding  maintenance, 
drops  or  fills,  and  redemi)tion  of 
wag{;ring  vouchers  or  credits. 
***** 

'I’racii;  I..  Stevens, 

(jhairwoman. 

Daniel  ).  Little, 

Associdta  (.'ominissicincr. 
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BILLING  CODE  7565-01-P 

DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 

25  CFR  part  547 

RIN  3141-AA27 

Minimum  Technical  Standards  for 
Class  II  Gaming  Systems  and 
Equipment 

AGENCY:  National  Indian  (faming 
(Commission. 

ACTION:  Notice  of  pro])osed  rnh;making. 

SUMMARY:  On  Sei)temher  21, 2012,  the 
National  Indian  Cfaming  (Commission 
(“NKJCC")  j)ublished  a  final  rule 
amending  its  technical  standards  for 
(Class  II  gaming  systems  and  eejuipment, 
and  the  rule  became  effective  on 
October  22,  2012.  This  document 
proposes  an  anu;ndment  to  the 
regulatory  text  of  the  final  rule  to 
harmonize  the  charitable  gaming 
exem])tions  in  the  T(;chnical  Standards 
and  the  (Class  II  Minimum  Internal 
(Control  Standards  of  NI(C(C  regulations. 
DATES:  Submit  {:omments  on  or  b{;fore 
A])ril  8,  2013. 

ADDRESSES:  You  may  submit  comments 
l)y  any  one  of  the  following  methods. 
howev(;r.  please  note  tliat  comments 
sent  by  electronic  mail  are  strongly 
encouraged. 

•  kCmail  comments  to: 
reg.re\'/eu’@7?/gf;.gov. 

•  A/u// couuueu/.s- /o;  National  Indian 
(laming  (Commission,  1441  I,  Street 
NW.,  Suite  0100,  Washington.  IXC 
2000.5. 


•  H(in(l  (iaiivdr  coniindiits  to:  L 

.Street  NW..  .Suite  OlOt),  Wa.shington.  IXC 
2000.5. 

•  Fox  comments  to:  NuWonn]  Indian 
(Caming  (Commission  at  202-032-004.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hoenig,  .Senior  Attornev, 
National  Indian  (Caming  (Commission. 
1441  I.  Street  NW.  Suite  0100 
Washington.  IXC  200t).5.  3'elephone: 
202-032-7000:  email: 
ivg.r(;vi(n\’@nigc.^ov. 

SUPPLEMENTARY  INFORMATION: 

I.  (Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  Notice  of  Pro])osed 
Rulemaking  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  that  ju'ovide  the 
factual  basis  supporting  the  views  and 
suggestions  pni.sented  are  ])articularly 
helpful  in  develoi)ing  reasoned 
rcigulatory  decisions  on  the  proposal. 

II.  Background 

The  Indian  (Caming  Regulatory  Act 
(I(CR/\  or  Act),  Public  Law  100-407,  2.5 
IL.S.C..  2701  ot  so(].,  was  signed  into  law 
on  ()ctob(;r  17,  1088.  The  Act 
(istablishes  the  NI(C(C  and  .sets  out  a 
compriihensive  framework  for  the; 
r(;gulation  of  gaming  on  Indian  lands. 

On  .Sei)lember  21 .  2012,  the  NI(C(C 
juihlished  a  final  rule  in  the  Federal 
Register  called  Miiiinniin  Toclinicol 
Slondords  for  (Jhiss  II  (lainiog  Systonis 
and  Eijuipinant.  77  FR  58473.  'liu; 
.standards  are  designed  to  assist  tribal 
gaming  regulatory  authorities  and 
operators  with  ensuring  the  integrity 
and  security  of  Class  11  gaming,  the 
acc.ountabilitv  of  (Class  II  gaming 
revenue,  and  juovide  guidance  to 
equipment  manufacturers  and 
distrihntors  of  (Class  II  gaming  svstems. 

On  November  18.  2010,  the  NIGC 
issued  a  Notice  of  Incpiiry  and  Notice  of 
Consultation  advising  the  public  that 
the  NKCCC  has  endeavored  to  conduct  a 
com]U’ehensive  review  of  its  regulations 
and  re(|nesting  ])nhlic:  comment  on 
which  were  mo.st  in  iu;ed  of  revision,  in 
what  order  the  Commission  should 
r(;view  its  regulations,  and  the  process 
NI(C(C  should  utilize  to  make  revisions. 
75  FK  71)880.  On  April  4,  2011,  after 
consulting  with  tribes  and  reviewing  all 
conmuints,  the  N1(C(C  published  a  Notici; 
of  Regulatory  R(;vi(;w  .Scluidule  (NRR) 
setting  out  a  consultation  schedule  and 
process  for  review.  78  FR  18457.  Part 
547  was  included  in  the  third  regulatory 
grou])  reviewed  pursuant  to  the  NRR. 

.Section  .547.5((;)(.5)  of  the  final  ride 
states  that  the  Part  does  not  apply  to  a 
charitable  gaming  ojieration  provided 
that,  among  other  things,  the  amount  of 
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gro.ss  gaming  revenue  of  the  (;harital)le 
gaming  o])eralion  does  not  excecul 
Sl.OOO.OOO.  This  Notice  of  Proposed 
Rulemaking  propos(!s  to  amend 
§  347.5(e)(3)  to  cliange  tliat  amount  from 
.Sl.OOO.OOO  to  83,000.000. 

At  the  same  time  tlie  Nl(i('.  pul)lislied 
tlu!  Minimum  Teclmical  Standards,  it 
|)ul)lislu!d  Minimum  luterual  C.outrol 
.Standards  for  Class  II  (iamiug  (MICS). 

77  FR  38707.  Like  the  Technical 
.Standards,  the  MKkS  (!xem])t  cliarital)le 
gaming  o])erations  that  earn  le.ss  than  a 
.set  threshold  amount.  The  Commission 
increased  that  amount  in  the  MIC.S  from 
Sl.OOO.OOO  to  S3.000.000. 

The  Commission  proj)o.ses  to  amend 
§  347.3(e)(3)  of  tlie  Technical  .Standards 
to  harmonize  the  charitable  gaming 
exem]3tious  in  the  Technical  .Standards 
and  MIC.S  and  ensure  that  the 
exemption  for  a  “charitable  gaming 
ojjeration”  is  consistent  throughout  the 
Nice’s  regulations. 

III.  Regulatory  Matters 

l{(!<>iiI(i1ory  Flexibility  Act 

The  |n'0|)osed  ride  will  not  have  a 
significant  inpiact  on  a  substantial 
nnmher  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act.  3 
lJ..S.(k  001.  et  se(].  Moreover,  Indian 
Tribes  are  not  considered  to  he  small 
entities  for  the  jinrposes  of  the 
Regulatory  Flexibility  Act.  .Small 
Rnsiness  Regulatory  Enforcement 
Fairness  Act  The  projiosed  ride  is  not  a 
major  rule  under  3  l]..S.(;.  804(2),  the 
.Small  Business  Regulatory  Enforcement 
Fairness  Act.  The  rule  does  not  have  an 
effect  on  the  economy  of  Si  00  million 
or  more.  The  ride  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  .State,  local  government 
agencies  or  geograjihic  regions.  Nor  will 
the  jiroposed  rule  have  a  significant 
adverse  effect  on  competition, 
emjilovment,  inve.stment.  jiroductivity. 
innovation,  or  the  ability  of  the 
entei'in’ises,  to  compete  with  foreign 
based  enterjirises. 

Unfunded  Mnndcde  liefonn  Act 

The  (iommission,  as  an  inde])endent 
regiilatorv  agenev,  i.s  exemjit  from 
comjiliance  with  the  Unfunded 
Mandates  Reform  Act,  2  lJ..S.(i.  1302(1); 
2  ll.S.C.  038(1). 

Takings 

In  accordance  with  Executive  Order 
12030,  the  (ionnni.ssion  has  determined 
that  the  proposed  rule  does  not  have 
significant  takings  imjiiications.  A 
takings  implication  asse.s.sment  i.s  not 
re(]uired. 


Uivil  Justice  Reform 

In  accordance  with  Executive  Order 
12088,  the  Oommission  has  determined 
that  the  jiroposed  rule  does  not  imdnlv 
burden  the  judicial  sy.stem  and  meets 
the  reiinirements  of  ^  3(a)  and  3(1))(2)  of 
the  Order. 

Nationed  Hnvir()ninent(d  Policy  Act 

The  Oommission  has  determined  that 
the  jirojio.sed  rule  does  not  constitute  a 
major  federal  action  significantlv 
affecting  the  (]uality  of  the  human 
environment  and  that  no  detailed 
statement  i.s  re(|uired  iiiirsnant  to  the 
National  Environmental  Policy  Act  of 
1080.  42  U.S.C.  4321,  et  seij. 

Paperw  ork  Redaction  Act 

The  information  collection 
re(|nirement.s  contained  in  23  CFR  part 
347  were  previously  a|)proved  by  the 
Office  of  Management  and  Budget 
(OMB)  as  reipiired  by  44  II..S.C.  3301  et 
seip  and  a.ssigned  OMB  Control  Number 
3141-0007. 

List  of  Subjects  in  25  CFR  Part  547 

Camhling;  Indian — Indian  lands; 
Indian — tribal  government. 

For  the  rea.sons  set  forth  in  the 
])reamhle.  the  (iommi.ssion  pro])oses  to 
revi.se  23  Cih’R  part  347  as  follows: 

PART  547— MINIMUM  TECHNICAL 
STANDARDS  FOR  CLASS  II  GAMING 
SYSTEMS  AND  EQUIPMENT 

■  1 .  I'he  authority  citation  for  part  347 
continues  to  read  as  follows; 

Aulliority:  2.3  2700(1)). 

■  2.  In  §547.3  paragrajjh  (e)(3)  is  revi.sed 
to  read  as  follows: 

§  547.5  How  does  a  tribal  government, 
TGRA,  or  tribal  gaming  operation  comply 
with  this  part? 

***** 

(e)  *  *  * 

(3)  The  annual  gro.ss  gaming  revenue 
of  the  charitable  gaming  oiieration  does 
not  exceed  .S3.()()(), ()()(). 
***** 

Tracie  L.  Stevens, 

(ihdinvonuin. 

Daniel  |.  Little, 

Associate  (ionunissioner. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[SPATS  No.:  KY-256-FOR]  [Docket  ID: 
OSM-2012-0014] 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  .Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
])eriod  and  opportunity  for  jiuhlic 
hearing  on  proposed  amendment. 

SUMMARY:  We.  the  Office  of  .Surface 
Mining  Reclamation  and  Enforcement 
(O.SM).  are  announcing  receijit  of  a 
proj)o.sed  amendment  to  the  Kentuckv 
regulatory  program  (“the  Kentucky 
program”)  for  surface  t:oal  mining  and 
reclamation  operations  under  the 
.Surface  Mining  Control  and 
Reclamation  Act  of  1977  (.SMCRA  or  the 
Act).  Kentucky  has  revised  its  bonding 
regulations  to  satisfy,  in  ])art,  the 
concerns  included  in  a  letter  from  O.SM 
dated  May  1.  2012,  regarding  bonding 
inadeipiacies.  On  May  4.  2012, 

Kentucky  adopted  the  revisions  as 
emergenev  regulations  to  avoid  po.ssihle 
loss  of  its  authority  to  enforce  the  part 
of  the  Kentuckv  program  that  pertains  to 
establishment  of  reclamation  bond 
amounts.  Akso  on  May  4,  2012.  identical 
j)ropo.sed  revisions  started  the  normal 
review  process  in  Kentuckv  for  changes 
to  administrative  regulations.  On 
.September  28,  2012.  the  Department  for 
Natural  Resources  (DNR),  which  is  a 
])art  of  Kentucky’s  Energv  and 
Environment  Cabinet  (EEC),  submitted 
to  O.SM  the  atlministrative  bonding 
regulations  as  proposed  amendments  to 
its  approved  ])ermanent  regulatory 
program. 

DATES:  We  will  accept  electronic  or 
written  comments  on  the  propo.sed  rules 
until  4:00  i).m..  Ea.stern  Time  March  22, 
2013.  If  re(|ue.sted.  we  will  hold  a  jiiihlic 
hearing  on  March  18.  2013.  We  will 
accept  reipiests  to  speak  until  4:00  ]).m., 
local  time  on  March  7.  2013. 

ADDRESSES:  Yon  may  submit  comments 
by  any  of  the  following  methods: 

•  Fedend  eRaleinaking  Portal: 
www’.regnlations.goy.  The  proposed  rule 
has  been  assigned  Docket  ID:  O.SM- 
2012-0014.  Please  follow  the  online 
instructions  for  submitting  comments. 

•  aMcuI/I land  Deliyery/Courier:  Mr. 
Robert  S.  Evans.  Acting  Field  Office 
Director.  Lexington  Field  Office,  Office 
of  .Surface  Mining  Reclamation  and 
Enforcement.  2075  Regency  Road, 
Lexington.  Kentucky  40503.  Plea.se 
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include  llie  rule  identifiers  (SPAT.S  No. 
KY-2.'1(i-FOR  and  Docket  ID  O.SM- 
2012— 0014)  with  vour  coiuuients. 

You  may  receive  one  lre(!  co])y  ol  the 
amendment  by  contacting  the  |)(!rson 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Yon  also  mav  review  th(^ 
amendment  at  the  Ibllowing  addrti.sses 
during  normal  business  hours: 

Mr.  Robert  .S.  Kvans.  Acting  Field 
OlTice  Director.  Lexington  Meld  Olfice. 
OHice  ol  Surlact!  Mining  Reclamation 
and  Enforcement.  2(i7.'>  Regency  Road. 
Li?xington.  Kentucky  40.'103.  Ttdephone: 
(8.'j0)  200-3000.  Email: 
h(fV(ins&osiuiv.‘’o\’. 

.St(!ve  llohmann.  (Commissioner. 
Kentucky  Department  for  Natural 
Re.sonrces.  2  Hudson  Hollow.  Frankfort. 
Kentucky  40001.  Telephone:  (.'102)  .'504- 
0‘)40. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  S.  Evans.  Tehiphone:  (H.'iO)  200- 
3000.  Innail:  l)(^y(ins&()sniiv.go\’. 
SUPPLEMENTARY  INFORMATION: 

I.  HackgroiuKl  on  llu?  Kcniluckv  Program 
It.  l)<!scriptioii  of  tlu!  Proposed  .XnKMulnKmt 

III.  Piil)li(:  (’.omimmi  Prociulures 

IV.  Proccuhiral  Malt(!rs  and  Kiupiinul 

Determinations 

I.  Background  on  the  Kentucky 
Program 

The  .S(u:relary  of  tlm  Interior 
conditionallv  approved  the  Kenluckv 
rcigulatorv  |)rogram  on  May  18.  1082. 

You  can  find  background  information 
on  the  Kimluckv  program,  including  the 
Sticretarv's  findings,  tin;  disposition  of 
comments,  and  conditions  of  ap])roval 
of  th(!  Kentucky  program  iu  the  May  18, 
1082.  Federal  Register  (47  FR  21434). 
You  can  also  find  later  actions 
concerning  Kentucky’s  program  and 
program  ammnlments  at  30  (CFR  01 7.11 . 
017.12.  017.13,  017.1.').  017.10.  and 
017.17. 

II.  Description  of  the  Proposed 
Amendment 

On  May  1.  2012.  in  accordance  with 
30  (CFR  733.12(1)).  we  notified 
Kentucky's  Energv  and  Environment 
(Cabinet  (EE(C)  that  we  had  reason  to 
believe  that  Kenluckv  is  not 
implmneuting.  administering,  enforcing, 
and  maintaining  the  reclamation  bond 
|)rovision.s  of  its  ap|)roved  program  in  a 
manner  that  ensured  that  the  amount  of 
the  |)erformance  bond  for  each  surface 
coal  mining  and  reclamation  operation 
is  “sufficient  to  assure  the  completion  of 
the  reclamation  plan  if  the  work  had  to 
be  performed  by  the  regulatory  authority 
in  the  event  of  forfeiture."  as  nupiired 
by  section  .'5()9(a)  of  SM(CRA. 

In  re.sj)on.se.  EE(C.  which  functions  as 
the  .SM(CRA  regulatory  authority  in 
Kentucky,  filed  two  emergency 


regidations  and  modifications  to  two 
existing  Kentucky  administrative 
regulations  regarding  Kentucky’s 
bomling  program  with  the  Kentucky 
Legislative  Research  (Counnissiou  on 
Mav  4.  2012.  Under  Kentucky  law.  the 
emei-gency  regidations  took  effect  on 
that  date  and  remained  in  effect  for  180 
days.  During  that  time,  ])ro|)osed 
revisions,  that  are  identical  to  the 
emergency  regulations,  began  the 
normal  review  process  in  Kentucky  for 
changes  to  their  admiidstrative 
regulations.  On  September  28,  2012,  the 
DNR  submitted  the.se  propo.sed 
regulations  to  OSM  that  would  revise 
their  bonding  administrative  regulations 
in  their  approved  ])ermanent  regulatory 
jirogram. 

The  September  28,  2012.  submittal  is 
the  subject  of  this  rulemaking  and 
incliules  both  the  emergency  regulation 
and  three  revised  administrative 
regulations  that  ])ropo.se  revisions  to  the 
Kentucky  bonding  rules  that  the  EEC 
originallv  submitted  to  us  on  Mav  7. 

2012  (Diicket  ID  ()SM-2012-0014). 

The  first  emergency  regulation,  40.'5 
KAR  10:01  lE.  repeals  the  existing 
bonding  regulations  in  40.'5  KAR  10:010 
and  40.')  KAR  10:020.  The  second 
administrative  regulation,  40.')  KAR 
10:01,')  replaces  the  regulations  repealiid 
by  40.'5  KAR  1 0:011  E.  This 
administrative  regulation  contains  the 
])rovisions  formerly  located  in  40.')  KAR 
10:010  (except  for  Section  4),  405  KAR 
10:020,  and  405  KAR  10:030  Sections  2 
and  3.  In  addition.  405  KAR  10:015 
contain  the  following  significant 
revisions  to  the  previous  regulations: 

•  .Section  0(2)  allows  the  cabinet  to 
use  the  reclamation  costs  submitted  in 
the  ])ermit  application  to  e.stahlish  the 
bond  amount  reiiuired,  if  those  costs  are 
higher  than  the  reclamation  costs 
calculated  by  the  cabinet. 

•  .Section  0(3)  requires  the  cabinet  to 
review  bond  amounts  (established  in  the 
regulations  at  a  mininuun  of  every  two 
years  to  determine  if  those  amounts  are 
ade(]uate  after  consideration  of  the 
inqiacts  of  inflation  and  increases  in 
reclamation  costs. 

•  .Section  7  increases  minimum  bond 
amounts  to  .$75. ()()()  for  the  entire 
surface  area  under  one  permit.  $75, ()()() 
])er  incnmient  for  incrementally  bonded 
l)(!rmits.  $50. (too  for  a  jiermit  or 
increment  o|)erating  on  previouslv 
mined  areas,  and  $10. 000  for 
underground  mines  that  have  only 
underground  o])erations  (no  surface 
facilities). 

•  .Section  8  establi.shes  new. 
increased  bond  amounts  as  follows: 

— $2,500  ])er  acre  and  each  fraction 

thereof  for  coal  haul  roads,  other  mine 


access  roads,  and  mine  management 
areas. 

— $7,500  per  acre  and  each  fraction 
thereof  for  refu.se  dis])osal  areas. 

— $10,000  ])er  acre  and  each  fraction 
thereof  for  an  embankment  sediment 
control  ])on(l.  Each  i)ond  must  he 
measured  separately  if  the  iioiid  is 
located  off-bench  downstream  of  the 
projiosed  mining  or  storage  area.  The 
cabinet  also  may  a])])ly  this  rate  to 
|)artial  embankment  structures  as 
deemed  necessary  to  meet  the 
re(|uirements  of  .Section  0(1)  of  405 
KAR  10:015. 

— $3,500  per  acre  and  each  fraction 
thereof  for  coal  ])re])aration  jilants.  In 
addition,  the  bond  amount  must 
include  the  costs  associated  with 
demolition  and  disposal  of  concrete, 
masonry,  steel,  timlier.  and  other 
materials  associated  with  surface  coal 
mining  and  reclamation  oiierations. 

— $2,000  per  acre  and  each  fraction 
thereof  for  o])erations  on  jireviouslv 
mined  areas. 

— $3,500  ])er  acre  and  (lach  fraction 
thereof  for  all  areas  not  otherwise 
addressed  in  405  KAR  10:015  .Section 
8. 

— For  permits  with  .substandard 
drainage  that  recjuire  long-term 
treatment,  the  cabinet  must  calculate! 
and  the  permittee  must  post  an 
additional  bond  amount  l)as(!d  on  tin! 
annual  treatment  cost  provided  by  tin! 
permittee.  mulli])lied  by  twenty  y(!ars. 
in  lieu  of  ])osting  this  additional  bond 
amount,  tlu!  permitt(!e  may  submit  a 
satisfactory  reclamation  and 
remediation  ])lan  for  the  areas 
|)rodncing  the  substandard  drainage. 
This  administrative  regulation  also 
mov(!s  the  sn])j)lemental  assuranci! 
r(!(iuir(!menl.s  previously  located  at  405 
KAR  10:020  Sijction  0  to  405  KAR 
10:015  .Section  11  and  increases  the 
supplemental  assurance  amount  from 
.$50,000  to  $1.50.000. 

The  ])ropo.sed  amendment  also 
includes  .several  projio.sed  rule 
r(!orgauizations.  These  changes  include 
the  transfer  of  405  KAR  10:010  .Section 
4  to  405  KAR  10:030  .S(!ction  1,  the 
transfer  of  405  KAR  10:030  .Section  4  to 
405  KAR  10:030  .Stu'.tion  2.  and  the 
transfer  of  405  KAR  10:010  .S(!{:tion  5  to 
405  KAR  10:030  .S(!c1ion  3.  Lastly,  the 
L(!gi.slative  R(!S(!arch  Uommission  mad(! 
sugg(!sted  amendments  which  are  not 
intended  to  change  the  meaning  of  the 
administrative  r(!gnIations  hut  rather 
clarify  cont(!nt  or  ar(!  made  simply  to 
make  the  r(!gulation  comply  with  KRS 
13A  drafting  re(iuir(!ment.s. 

III.  Public  (Comment  Procedures 

As  discu.ssed  above,  the  pro])o.se(l 
amendment  that  Kentnekv  submitted  on 
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May  4,  2012,  inehules  l)()tli  enier{>enev 
aiul  non-oinergeney  proposed 
nigulations  tiiat  revise  their  l)on(ling 
regulations.  We  invite;  you  to  conunent 
on  both  the  emergency  and  non- 
(;niergen(;y  jjrovisions  oi  this  ])ro])os(;d 
amendment.  Si)(;cifically.  under  30  ('.I'R 
732.17(h),  we  seek  your  comments  on 
wheth(;r  the  provisions  of  this 
amendment  meet  the  applical)le 
ri;gulatorv  program  approval  criteria  of 
30  (iFR  732.1.').  If  we  ai)prov{;  the 
amendment,  it  will  become  ])art  of  the 
State  ])rogram. 

Hlacironic  or  Writtoii  Coininonts 

.Send  your  written  comments  to  (ISM 
using  one  of  the  methods  descrih(;d 
under  ADDRESSES.  Please  include  the 
Docket  ID  “()SM-201 2-0014”  at  the 
beginning  of  all  comments.  Your 
comments  should  be  specific,  pertain 
only  to  the  Kentucky  amendment 
discuss(;d  in  this  ruh;making.  and 
include  explanations  in  sui)])ort  of  your 
recommendations.  We  cannot  (;nsure 
that  comments  received  aft(;r  the  clo.se 
of  the  comment  ])eriod  (see  DATES)  or  at 
locations  other  than  tlu;  Federal 
eRulemaking  Portal  or  the  O.SM  loc:ation 
list(;d  in  ADDRESSES  will  lx;  included  in 
the  docket  for  this  rulemaking  or 
consider(;d  in  the  d(;velopment  of  a  final 
rule. 

AvoiUibiliiv  of  (A)innu;nts 

before  including  your  address,  ])hone 
number,  email  address,  or  other 
])ersonal  identifving  information  in  vour 
comment,  you  should  he  aware  that 
vour  entire  comment-including  your 
})er.sonal  identifying  information — may 
l)e  made  publicly  availabh;  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  ])ersonal  identifving 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  al)le  to 
do  so. 

Public  Hearing 

If  vou  wish  to  .sj)eak  at  a  public 
hearing,  contact  the  person  li.sted  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  Fastern  Time),  on  March  7, 
2013.  If  vou  are  disahl(;d  and  nei;d 
rea.sonable  accommodation  to  attend  a 
public  h(;aring.  contact  the  person  li.sted 
under  FOR  FURTHER  INFORMATION 
CONTACT.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those; 
])(;rsons  r(;(iuesting  the  hearing.  If  no  one 
r(;(|uests  an  o])portunity  to  speak,  we; 
will  not  hold  a  hearing. 

To  assi.st  the  transcriber  and  ensure  an 
accurate  record,  we;  re;e|ue;st.  if  ])e)ssil)le;. 
that  e;ae;h  ])e;r.sem  whe;  .sj)e;aks  at  a  i)ul)lie: 
hearing  ])re)viele  us  with  a  written  e;oj)y 
of  his  or  her  te;.stime)ny.  The;  ])uhlic 
hearing  will  e:e)ntinue;  e)n  the;  spe;e;ifie;el 


elate;  until  e;ve;rve)ne;  se:he;elule;el  te)  spe;ak 
has  he:e;n  given  em  e)j)j)ortunitv  te;  he; 
hearel.  If  you  are;  in  the;  auelie;ne:e;  anel 
have;  ne)t  he;e;n  .se:he;elule;el  to  spe;ak  ;mel 
wish  te)  ele)  se).  ve)U  will  he;  <ille)we;el  te) 
spe;ak  idte;r  the).se;  whe)  have;  l)e;e;n 
se:he;elule;el.  We;  will  enel  the;  hearing  iifte;r 
e;ve;rve)ne;  .se:lie;elule;el  te)  .spe;ak  :mei  e)the;rs 
])re;se;nt  in  the;  auelie;ne:e;  whe)  wish  te) 
spe;ak  have;  l)e;e;n  he;:uel. 

Public  Meeting  or  Teleconference 

If  there;  is  eenly  limite;el  inte;re;st  in 
p:irtie:ipating  in  a  ])ul)lie:  he;aring.  we; 
may  he)lel  a  puhlie;  me;e;ting.  in  perseen  e)r 
by  te;le;e:e)nfere;ne:e;.  in  j)lae;e  e)f  a  puhlie; 
hearing.  If  ve)u  wish  te)  me;e;t  with  us  te) 
elise;uss  the;  amenelment.  ])le;ase;  re;eiue;st 
a  meeting  by  e;ontae:ting  the;  ])e;r.son 
listeel  imeler  FOR  FURTHER  INFORMATION 
CONTACT.  All  me;e;tings  will  be;  e)])e;n  te) 
the;  puhlie:  anel.  if  pe)s.sil)le;.  we  will  pe).st 
ne)tie:e;  e)f  me;etings  at  the  le)e:atie)n.s  li.steel 
unele;r  ADDRESSES.  We;  will  ine;luele;  a 
written  summary  of  e;ae;h  meeting  in  the; 
aehninistrative  re;e:e)rel. 

IV.  Procedural  Matters  and  Required 
Deterniinatinns. 

Executive  Order  l2H(i(i — Ueguiatorv 
Planning  and  lleview 

rhis  rule:  is  e;xe:m|)t  fre)m  re;vie;w  hv 
the;  ()ffie;e:  e)f  Manage;me;nl  ;mei  Buelget 
(OMH)  unele;r  Fxe;e:utive;  Oreler  128()(). 

Other  Laws  and  Executive  Orders 
Affecting  Huleinaking 

When  a  .State;  submits  a  pre)gr;un 
amenelment  te;  O.SM  fe)r  re;vie;w.  e)ur 
reeguhitions  at  30  OFR  732.17(h)  re;eiuire; 
us  to  publish  a  ne)tie:e;  in  the;  Federal 
Register  inelie:ating  ri;e:ei])t  e)f  the; 
preeposeel  amenehne;nt.  its  text  e)r  a 
summary  of  its  te;rms,  aiiel  an 
e)ppe)rtunity  fe)r  ])ublie:  e:e)mme;nt.  We: 
ce)ne:luele;  e)ur  review  e)f  the;  pre)pe).se;el 
amenelment  afte;r  the  e:le)se  e)f  the  puhlie: 
e:e)mme;nt  pe;rie)el  anel  eletermine;  whe;the;r 
the;  amenelment  .she)idel  be;  a])pre)ve;el. 
a])])re)ve;ei  in  part.  e)r  ne)t  appre)ve;el.  At 
that  time,  we:  will  eilse;  make;  the; 
ele;te:rminatie)n.s  anel  e:e;rtifie:iitie)ns 
re;e]uire;el  by  the;  varie)us  laws  anel 
e;xe;e:utive:  e)rele;rs  ge)ve:rning  the; 
rule;miiking  ])re)e:e:.ss  anel  ine.luele  then)  in 
the:  final  rule. 

List  of  Subjects  in  30  (^FR  Part  917 

lnte;rge)ve:rnme;ntcil  re;latie)ns.  .Suifae;e; 
mining.  llnele;rgre)unel  mining. 

I3iile;el:  |aiuiiii'v  11.2013. 

Thomeis  1).  Slieepi:, 

liegioiuil  Director.  Appakichiun  Itegion. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-2012-1084] 

RIN  1625-AAOO 

Safety  Zones;  Annual  Fireworks 
Events  in  the  Captain  of  the  Port 
Buffalo  Zone 

agency:  Ceia.st  (hiarel.  DllS. 

ACTION:  Ne)tie;e  e)f  ])re)pe).se;el  rulemaking. 

SUMMARY:  The  Cieiast  Cluarel  pre)pe)se:.s  te; 
ame;nel  anel  establish  reigulations 
requiring  .safe;ty  zeines  fe)r  fireweirk 
e;vent.s  that  take;  plae:e  annually  within 
the;  (ki])tain  of  the  Port  Zone  Buffalo. 

This  pre)pe).se:el  rule;  is  inteneleel  to 
amenel  anel  e;.stal)li.sh  re:.strie;tie)n.s  e)n 
vessel  ae:e:e;s.s  te)  ete;.signate;el  are;as  e)n  II. S. 
navigable  waterways  eluring  e:ertiun 
fire;we)rks  etis|)lav.s.  The;  .safetv  ze)ne;.s 
ame;nele;el  anel  e;.stal)li.she;el  by  this 
])re)pe).se;el  rule;  are;  ne;e:e;s.sarv  to  ])re)te:e:t 
spe;e:tate)r.s.  part ie;i pants,  anel  ve;sse;ls 
fre)m  the;  h.izarels  asse)e:iate;el  with 
fireweerks  elisphiys. 

DATES:  (leemments  anel  re;late;el  material 
mu.st  he:  re;e;e;ive;el  by  the;  (Ie);i.st  (huirel  e)n 
e)r  t)e;fe)re;  Mare:h  22.  2013. 

ADDRESSES:  You  m;iv  submit  e:e)mme;nt.s 
iele;ntiiie;el  by  ele)e:ke;t  number  IJ.S(XI- 
2012-1084  using  any  e)ne;  e)f  the; 
fe)lle)wing  me;the)els: 

(1)  Eedera!  eliubunaking  Ported: 
http://www.regidations.gov. 

(2)  Eax:  202-49.3-22.')l . 

(3)  Men  I  or  Deiiveiy:  De)e;ke;t 
Management  Fae:ility  (M-30).  IJ..S. 
Department  of  Transportation,  We.st 
Buileling  Gre)unel  Floor,  Re)e)m  Wl 2-140. 
1200  New  )e;rse;y  Avenue  SE.. 
Washingte))!,  D(I  20.')90-0001.  De;live;rie:s 
ae:cepteel  between  9  a.m.  anel  .5  p.m., 
Me)nelay  through  Frielay,  e;xce})t  leeleral 
holielavs.  The  tele;phe)ne;  numl)e;r  is  202- 
300-9329. 

.See;  the  "Puhlie;  Piirtie:ipatie)n  ;mel 
Re;eiuest  fe)r  Comments”  i)e)rtie)n  e)f  the 
SUPPLEMENTARY  INFORMATION  se;e:tie)n 
l)e;le)w  fe)r  further  instrue:tie)ns  e)n 
submitting  e:e)mme;nts.  Te)  ave)iel 
elu])lie;iitie)n,  j)le;<ise;  use;  e)nly  e)ne;  e)f 
these;  thre;e:  metheeels. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
ye)u  hiive  e]ue;slie)ns  e)n  this  rule.  e:all  e)r 
eaneiil  L'k  Christe)phe;r  Me;re:urie).  Chief  e)f 
Wate;rway  Mamigement.  IJ..S.  Ceeast 
Ciuirel  .Se;e:te)r  Buffalo:  telepheene;  (710) 

84 3-9.') 73.  email 

SectorBuff(doMarineSafetv@uscg.inil.  If 
ve)u  have;  e}ue;stie)ns  on  viewing  e)r 
submitting  material  te;  the;  ele)e:ke;t,  e:all 
BiU'hiira  Hairste)n.  Preigram  Manager. 
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Docket  Operations.  tele|)hone  (202) 
3()(i-082(i. 

SUPPLEMENTARY  INFORMATION: 

I'alile  of  Acronyms 

1)1  LS  Deparlimint  of  I  loiiuilaml  .Sinairily 

!  R  Fiuleral  R(!”ist«!r 

Nl’KM  Nolict;  ol  l’r()|)()S(!(l  Kiileniakiii^ 

A.  Public  Participation  and  Request  for 
(Comments 

We  encourage  you  to  participate  in 
this  rulemaking  In'  sul)initting 
comments  and  related  mattn  ials.  All 
comments  received  will  Ik;  posted 
without  change  to  hitj):// 
www.ivgiilations.gov and  will  include 
any  personal  information  you  have 
provided. 

1.  Siihmilting  Coninwnls 

If  you  submit  a  comment,  phiase 
include  the  docket  numl)(!r  for  this 
rulemaking,  indicate  the  specific  .s(!ction 
of  this  document  to  which  each 
coimmiiit  applies,  and  provide  a  reason 
for  (!ach  suggestion  or  recommendation. 
Yon  may  suhmit  your  comments  and 
material  online  at  http:// 
\v\v\\’.r(;^iil(iti()ns.;^c)v.  or  by  fax.  mail,  or 
hand  delivery,  hot  please  u.se  only  one 
of  these  means.  If  yon  submit  a 
comimmt  online,  it  will  he  considenul 
nuanved  by  the  (loa.st  (hiard  when  you 
sncccissfully  transmit  the  comment.  If 
you  fax.  hand  deliver,  or  mail  your 
comment,  it  will  he  considered  as 
having  been  nuanvcHl  hv  the  (ioast 
(hiard  when  it  is  received  at  the  Dockiit 
Management  l-’acility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telej)hone  miinher  in  the  hodv  of  vour 
document  so  that  we  can  contact  you  if 
we  have  (piestions  regarding  your 
suhmi.ssion. 

To  suhmit  your  comment  online,  go  to 
lit tp://\v\v\\'.ivgiil(ii ions.gov.  tyiie  the 
docket  numbiir  |lJS(](i-2l)12-l()84l  in 
the  “SFARChl''  box  and  click 
‘‘SKARflll.”  Click  on  “Suhmit  a 
Comment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  suhmit  them  in  an 
nnhonnd  format,  no  larger  than  8V2  by 
11  inches,  suitahh!  for  co|)ying  and 
electronic  filing.  If  you  suhmit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facilitv. 
])h!ase  enclo.se  a  .stam])ed.  self-addre.ssed 
IKistcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  mav 
change  the  rule  ha.sed  on  vour 
comments. 


2.  Mowing  (ioniinonts  and  Docinnonts 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preambh; 
as  being  available  in  the  docket,  go  to 
http:// WWW. rognlaiions.gov.  type;  the 
docket  number  (I )S(X;-2()1 2-1084)  in 
the  “Sl'iAKCH"  box  and  click 
“Sl^ARC’lI.”  Click  on  Opiai  Docket 
f^older  on  the  line  a.ssociatcnl  with  this 
rulemaking.  You  mav  also  visit  the 
Docket  Management  I’acility  in  Room 
Wl2-14()  on  the  ground  floor  of  the 
De|)artment  of  Tran.s])ortation  We.st 
Huilding.  1200  New  jer.sey  Avenue  SF.. 
Washington,  DC  20.'i00.  betwcum  0  a.m. 
and  .1  j).m..  Monday  through  Friday, 
except  Federal  holidays. 

3.  Privacy  Act 

Anyone  can  search  the  el(!ctronic 
form  of  comments  received  into  any  of 
our  (lockets  by  the  naiiKi  of  the 
individual  submitting  the  conmuait  (or 
signing  tin;  comment,  if  submitted  on 
behalf  of  an  a.ssociation,  business,  labor 
muon.  etc.).  You  mav  review  a  Privaev 
Act  notice  riigarding  our  j)ublic  dockets 
in  the  lanuarv  17.  2008,  issm;  of  the 
Federal  Register  (73  I’R  3310). 

4.  Piihlio  Mooting 

Wo.  do  not  now  plan  lo  hold  a  ])ublic 
nuu'ting.  Hut  you  may  subndt  a  r(!(]U(!.st 
for  oiu!,  using  one  of  the  m(;thods 
sp(u:ifi(!d  under  ADDRESSES.  Phiase 
ex))lain  why  you  heli(!ve  a  public 
meeting  would  be  Ixmeficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  ])lace  annoinuxul  by  a  later  notice 
in  the  Federal  Register. 

H.  Regulatory  History  and  Information 

On  )um!  18,  2008,  the  Coast  Cuard  i)ut 
33  CFR  10.1.030  into  efhict.  which 
e.stablished  scweral  jjermanent  .safety 
zones  within  II.S.  navigable  waters 
under  the  jurisdiction  of  the  Captain  of 
th(!  Port  Buffalo  (73  FR  28704). 
Specifically,  twenty-six  ])ermanent 
safety  zoncjs  were  established  then. 

The.se  safety  zoiies  were  put  in  place  to 
]jrot(;ct  the  boating  ])uhlic  from  hazards 
associated  with  annually  recurring 
finnvorks  displays  that  take  place  over 
II.S.  navigable  waterways.  Since  those 
twenty-six  safety  zoiujs  wen;  established 
in  )um>  of  2008,  tlie  Coast  Cuard  has  not 
amended  33  CF'R  10.1.t)30.  This  NPRM 
was  not  pniceded  by  an  Advance  Notice 
of  Propos(;d  Ruhanaking  (ANPRM),  and 
thus  no  public  comments  have  vet  to  lu; 
r(u:eived. 

C.  Basis  and  Purpose 

As  stated  above.  33  CFR  10.1.030 
curnmtly  li.sts  twenty-six  permanent 
sahity  zomis  within  the  Caj)tain  of  the 
Port  Zone  Buffalo.  Fach  of  tlui.se  twentv- 


six  .sahity  zones  cornisjjonds  to  an 
annuallv  uicmring  fireworks  dis])lav. 
During  a  recciiit  nwiew  of  33  CFR 
101.5)3t).  it  was  (hittirmined  that  event 
details  for  seventeen  uicurring  fireworks 
displays  have  changcid.  sciven  additional 
recurring  fiixiworks  displays  now 
reejuire  that  permanent  safety  zoiuis  he 
imiihiinented,  and  four  ])ermanent 
safely  zones  reepdre  disestablishnuint 
hticau.se  the  corresponding  fireworks 
(li.si)lays  have  not  occurred  for  an 
extciiided  time.  In  addition,  it  was  noted 
that  the  coordinatcis  for  the  .safetv  zones 
corresponding  with  th(i  Browns  Football 
Halftime  Fireworks  and  the  Lorain  Port 
Fest  Fireworks  an!  formatted  differciiitly 
than  the  other  safety  zones.  Finally,  it 
was  noted  that  the  radius  of  the  safety 
zone  a.ssociated  with  the  Lorain  Port 
Fest  Fireworks  is  in  yards  as  opj)osed  lo 
feet.  With  the  above  findings  in  mind, 
the  Coast  Cuard  ])ro])oses  to  amend  33 
CFR  1()1.!)39  to  disestablish  four  safety 
zones:  to  revise!  the  enforcement  period, 
the  size,  and  the  location  of  s(!V(!nt(!en 
otluM’  safety  zon(!s;  and  to  (!stablish 
.seven  mnv  .saf(!tv  zom!s.  Likewise,  this 
])roposed  rule  will  amend  the  Browns 
l'’ootball  Halftime  and  the  Lorain  Port 
F(!st  safety  zones,  to  include  changing 
tlu!  format  of  the  coor(linat(!s  and  tlu! 
radius  size  from  yards  to  f(!el.  The 
Ca])lain  of  the  Port  Buffalo  has 
(let(!rmin(!d  that  this  ])ro])osed 
anunuhnent  is  n(!C(!ssarv  to  protcu;! 
spectators  and  i)artici])ants  from  tlu! 
hazards  associated  with  maritime 
fir(!Works  displays. 

D.  Discussion  of  Proposed  Rule 

For  all  of  the  above  reasons,  tlu! 
Captain  of  the  Port  Buffalo  proj)oses  to 
amend  33  CFR  181.839.  Siiecifically, 
this  proposed  rule  will  revise  §  181.939 
in  its  entirety.  This  revision  will  include 
modifications  made  to  the  size,  location, 
and  enforceimmt  ])erio(l  for  sevent(!en 
,saf(!ty  zones,  the  dise.stablishment  of 
four  .safety  zones,  two  t(!chnical 
amendments,  and  the  establishnumt  of 
.seven  additional  saf(!ty  zon(!s.  In  total, 
after  this  propo.sed  rule  goes  into  effect, 
33  CFR  181.939  will  contain  a  total  of 
twenty-nine  permanent  safety  zones. 
Although  this  proposed  rule  will  remain 
in  (!ffect  v(!ar  round,  tlu!  .safetv  zon(!.s 
within  it  will  b(!  (!nforc(!d  onlv 
inmuKliately  h(!fore,  during,  and  after 
i!ach  corr(!S])onding  event. 

The  Captiun  of  th(!  Port  Buffalo  will 
us(!  all  appro])riale  means  to  notify  tlu! 
ljublic  when  Ihe  zones  in  this  pro])osal 
will  be  enforc(!d.  Consistent  with  33 
CFR  184.7(a),  such  imums  may  include, 
among  other  things.  i)ublication  in  tlu! 
Federal  Register  and  Broadcast  Notice 
to  Mariners  notifying  the  ])ublic  when 


11800 


Federal  Register/ Vol.  78,  No.  34 /  Wednesday,  February  20,  2013 /Proposed  Rules 


enlbrceiiKMit  of  a  saf(;ty  zone  in  this 
.section  is  cancelled. 

Entry  into,  transiting,  or  andioring 
within  the  ])ropo.se(l  safetv  zones  is 
l)rohil)ite(l  unless  authorized  hv  the 
r.aptain  of  the  Port  Bnffalo  or  his  on- 
•scene  repnisentative.  I'he  (;ai)tain  of  the 
Port  or  his  on-.sc(!n(!  repres(!ntativ(;  may 
he  contacted  via  VUf’dhannel  Ki. 

E.  Regulatory  Analyses 

We  devfdoped  this  propo.sed  rule  after 
considming  numerous  statutes  and 
exeiaitive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  a  ninnher  of  these  statutes  or 
executive  orders. 

1.  lU^^^iiIatorv  Planning  and  Raviaw 

This  pro])osed  rule  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
Executive  Order  128()B.  Regulatory 
Planning  and  Review,  as  supjjlemented 
by  Executive  Order  13.'j(i3.  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
pot(;ntial  costs  and  benefits  under 
.section  ()(a)(3)  of  Executive  Order  128B() 
or  under  .section  1  of  Executive  Order 
13.')()3.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  It  is  not  "significant”  under  the 
r(!gulatorv  i)olic:ies  and  ])rocedur(!s  of 
the  Dtqjartment  of  Homeland  Security 
(DIES).  We  conclud(!  that  this  ))roposed 
rule  is  not  a  significant  regulatory  action 
luicau.se  we  anticipate  that  it  will  have 
minimal  impact  on  the  economy,  will 
not  interfere  with  other  agenci(!s.  will 
not  adversely  alter  the  bndg(;t  of  any 
grant  or  loan  recipients,  and  will  not 
raise  any  novel  legal  or  policy  issues, 
'file  safety  zones  c:ontained  in  this 
])roi)o.sed  rule  will  be  relatively  small 
and  enforced  for  relatively  short  time. 
Also,  the  .safety  zones  are  designed  to 
minimize  their  im])act  on  navigable 
waters.  Furthermore,  the  safety  zones 
have  been  designed  to  allow  vessels  to 
transit  around  them.  Thus,  restrictions 
on  vessel  movement  within  the 
])articnlar  areas  are  ex])ected  to  he 
minimal.  Under  certain  conditions, 
moreover,  vessels  mav  still  transit 
through  a  safety  zone  when  i)ermitted 
by  the  Ua])tain  of  the  Port  Buffalo. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(.'i  U.S.C.  (j()l-(il2).  we  have  c:onsidered 
the  impact  of  this  ])ro])osed  rule  on 
small  entities,  'fhe  Uoast  Uuard  certifies 
under  .'i  II.S.U.  (iO.'ilb)  that  this  ])ro])osed 
rule  will  not  have  a  significant 
economic:  impai:t  on  a  suh.stantial 
numbcir  of  small  (entities. 

This  projeosced  rule  would  affect  the 
following  entities,  some  of  which  might 
bc!  small  entities:  'fhe  owners  and 


operators  of  vces.sels  intending  to  transit 
or  anchor  in  any  one  of  the  hcelow  safety 
zones  while  the  .safeety  zone  is  being 
enforced.  The  below  .safetv  zones  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reasons:  ccach  safetv 
zone  in  this  pro])osed  rule  will  be;  in 
eifec:t  for  only  a  few  hours  within  any 
given  24  hour  period.  Each  of  the  safety 
zones  will  he  in  effccct  onlv  once  per 
year.  Furthermore,  these;  safctv  zones 
have  t)(;en  d(;signed  to  allow  traffic  to 
j)a.ss  safely  around  each  zcjiie.  Moreover, 
vessels  will  be  allow(;d  to  ])a.ss  through 
each  zone  at  the  discretion  of  the 
(kiptain  of  the  Port  Buffalo,  or  his  or  her 
d(;signat(;d  re]n'(;sentative. 

If  you  think  that  your  husinciss, 
organization,  or  governmental 
jurisdiction  cpialifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 

])l(;ase  submit  a  comment  (.see 
ADDRESSES)  (;xplaining  why  you  think  it 
(jualifies  and  how  and  to  what  dc.'gree 
this  ride  would  economically  ahect  it. 

3.  Assistance  for  SnudI  Entities 

Under  s(;ction  213(a)  of  the  Small 
Busine.ss  Rccgidatory  Enforcement 
Fairness  Act  of  HEHi  (Pub.  L.  104-121), 
we  want  to  assist  small  (;ntities  in 
und(;rstanding  this  ])ro]K)S(;d  ride.  If  the 
rule  would  affect  your  small  busine.ss, 
organization,  or  governmental 
jurisdiction  and  you  have  ciuestions 
concerning  its  provisions  or  ojitions  for 
compliance,  please  contact  the  |)erson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  I’lie  Uoa.sl  Cuard  will 
not  retaliate  against  small  entities  that 
que.stion  or  complain  about  this 
projKised  rule  or  any  policy  or  action  of 
the  Uoast  Uuard. 

4.  Collection  of  Information 

This  pro])osed  rule  will  not  call  for  a 
new  colh;ction  of  information  under  the 
Paperwork  Reduction  Act  of  199,'j  (44 
U.S.U.  3501-3.^)20.). 

5.  Fedendism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Fedi;rali.sm.  if  it  has  a  suh.stantial  dircict 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distrihution  of 
power  and  responsibiliticis  among  the 
various  levels  of  government.  We  have 
analyzi;d  this  ])roposed  rule  under  that 
()rd(;r  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

a.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1005  (2  U.S.U.  1531-1538)  requires 


Imderal  agencies  to  as.sc;ss  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  rcisult  in  the  expenditure  bv  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  hv  the  jirivate  .sector  of 
.SI ()().()()().()()()  (adjiKsted  for  inflation)  or 
more  in  any  one  year,  'rhongh  this 
pro])osed  rule  would  not  result  in  such 
an  ex])enditure,  we  do  discuss  the 
effects  of  this  rule  eksewhere  in  this 
preamble. 

7.  Taking  o  f  Private  Property 

This  pro])osed  rule  would  not  cause  a 
taking  of  ])rivate  projierty  or  otherwi.se 
have  taking  implications  under 
Excicutive  Urder  12831),  Uovernmental 
Actions  and  Interference  with 
Uonstitutionallv  Protected  Property 
Rights. 

It.  Civil  Justice  Reform 

'fliis  pro])Osed  rule  meets  ajiplicahle 
standards  in  .sections  3(a)  and  3(h)(2)  of 
Executive  Order  12088,  Uivil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

t).  Protection  of  Children  from 
Environmental  Ilecdtii  Risks 

We  have  analyzcid  this  proposed  rule 
under  Executive  Order  13045. 

Protection  ofUhildren  from 
Environmental  Health  Risks  and  .Safety 
Risks.  'I’ll is  rule  is  not  an  economically 
significant  rule;  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disprojiortionately 
affect  children. 

to.  Indian  Tribal  Covernments 

'I’ll is  proposed  rule  does  not  have 
tribal  implications  under  Ex(;cutive 
Order  13175,  Uonsultation  and 
Uoordination  with  Indian  'Fribal 
Governments,  hecau.se  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
jiower  and  responsibilities  hcitween  the 
Federal  Government  and  Indian  tribes. 

11.  Energv  Effects 

'I’his  ])roposed  rule  is  not  a 
“significant  eiu;rgy  action"  under 
Executive  Order  13211.  Actions 
Goncerning  Regulations  'I’hat 
.Significantly  Affect  Energv  .Supply, 
Histribution,  or  U.se. 

12.  Technical  Standards 

This  jji'oposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 
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13.  Environitii^nt 

We  liave  analyzed  this  propo.sed  rule 
under  Deparlnient  ol  Homeland 
,S(nairity  Management  Directive  028-01 
and  (Commandant  Instruction 
Ml(i47.'i.lD.  which  guide  tin;  (Coast 
(Inard  in  complying  with  the  National 
I'Cnvironmental  Policy  Act  ol  lOOt) 

(NFPA)  (42  ll.S.(C.  4:121-487011.  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  cat(;gory  of 
actions  that  do  not  individually  or 
cnmnlatively  have  a  significant  efiect  on 
the  hnman  environment.  This  ])roposed 
ride  involves  the  e.stahlishment  and 
disestahlishment  of  safety  zones  and. 
therefore  it  is  categorically  excluded 
from  further  review  under  i)aragra|)h 
84(g)  of  Figure  2-1  of  the  (Commandant 
Instruction.  A  jneliminary 
environmental  analysis  checklist 
.snp])orting  this  determination  and  a 
preliminarv  (Categorical  Fxclnsion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  sigidficant  environmental 
impact  from  this  jiroposed  ride. 

List  of  Subjects  in  88  (CFR  Part  Ki.l 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
reiinirements.  .Security  measures. 
Waterways. 

I-’or  th(!  riiasons  di.scussed  in  the 
lireamhle.  the  (Coast  (Cnard  propo.ses  to 
amend  88  (CFR  part  KkI  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  Ki.'j 
continues  to  read  as  follows: 

Authority:  U..S.(:.  12:tl:  4(i  U..S.(:. 

(chiijiters  7(Vl.  :t:i()().  :{70:t:  .50  ll.S.C.  101.  10.5: 
:t8  (CI  K  1.05-1. 0.04-1.  (). 04-0.  and  100.5; 
Pul).  L.  107-205.  110  .Stat.  2004;  l)i!i)artmiail 
of  Homeland  .Secnritx  tlelegalion  No.  0170.1. 

■  2.  Revise  ^  18.5. 080  to  read  as  follows: 

§  165.939  Safety  Zones;  Annual  Fireworks 
Events  in  the  Captain  of  the  Port  Buffalo 
Zone. 

(a)  Sdfcty  ZoiKis.  The  following  are 
designated  as  safety  zones: 

(1)  Hold!  Clustld  4tb  of  Julv  Fireworks, 
Iharl  Island.  MY 

(1)  Location.  All  II. .S.  waters  of  the 
.Saint  Lawrence  River  within  a  1.120 
foot  radius  of  land  position  44°2()'88.5" 
N.  07.5°5.5'10.1"  W  (NAD  88)  at  Heart 
Island.  NY. 

(ii)  Fnlorccincnt  Data  and  Time.  From 
8:80  p.m.  to  10:80  ji.m.  on  )uly  4  of  each 
year. 

(2)  Clayton  Chamber  of  Connneree 
Fireworks,  Calumet  Island,  \’Y 


(i)  Location.  All  II. S.  waters  of  the 
.Saint  Lawrence  River  within  an  840  foot 
railius  of  land  |)osition  44°1.5'04"  N, 
07()°0.5'40"  W  (NAD  88)  at  (Calumet 
Island.  NY. 

(ii)  Fnforcement  Date  and  Time.  From 
0:00  p.m.  to  11:80  p.m.  on  )idv  8  of  each 
year. 

(3l  French  Festival  Fireworks.  Cape 
Vincent.  NY 

(i)  Location.  All  II. .S.  waters  of  the 
.Saint  Lawrence  River  within  an  840  foot 
radius  of  land  position  44°07'.54.0"  N. 
070°20'01.:f"  W  (NAD  88)  in  (Cai)e 
Vincent.  NY. 

(ii)  Fnforcement  Date  and  Time.  From 
0:1.5  p.m.  to  11:00  p.m.  on  the  second 
weekend  of  )nly  eai;h  year. 

(4)  Lyme  Community  Days, 

Cbaumont,  NY 

(i)  Location.  All  II..S.  waters  of 
(Chaumont  Bay  within  a  500  foot  radius 
of  jiosition  44'°04'00.8"  N.  07(F08'50.8" 

W  (NAD  88)  in  (Chaumont.  NY. 

(ii)  Fnforcement  Date  and  'Time.  From 
8:80  p.m.  to  11:00  |).m.  on  the  fourth 
weekend  of  )nly  each  year. 

(.5/  Villa<>e  Finnvorks.  Sackets  Harbor. 

NY 

(i)  Location.  All  11. .S.  waters  of  Black 
River  Bay  within  an  840  foot  radius  of 
position '48°50'51.0"  N.  070°07'40.0"  W 
(NAD  88)  in  .Sackets  Harbor,  NY. 

(ii)  Fnforcement  Date  and  Time.  IToin 
8:80  p.m.  to  10:80  ]).m.  on  |nlv  4  each 
year. 

(a)  Can-Am  L'estived.  Sackets  Harbor. 

.vr 

(i)  Location.  All  II. .S.  waters  of  Black 
River  Bay  within  a  1,120  foot  radius  of 
position '48°57'1 5.0"  N,  070°00'80.2"  W 
(NAD  88)  in  .Sackets  Harbor.  NY. 

(ii)  Fnforcement  Date  and  Time.  From 
0:00  p.m.  to  10:45  p.m.  on  the  third 
weekend  of  |nly  each  year. 

(7]  (l.sn  ego  Harborfest .  (Asirego.  NY 

(i)  Location.  All  II..S.  waters  of  Lake 
Ontario  within  a  1.000  foot  radius  of 
position  48°28'10"  N.  070°81'04"  VV 
(NAD  88)  in  O.swego,  NY. 

(ii)  Fnforcement  Date  and  Time.  From 
‘):00  to  10:80  p.m.  on  the  last  .Saturday 
of  )uly  each  year. 

(fi)  Brewerton  Fireworks,  Brewerton, 

NY 

(i)  Location.  All  II. .S.  waters  of  Lake 
Oneida  within  an  840  foot  radius  of 
barge  position  48°14'1().4"  N, 
07(i°08'08.0"\V  (NAD  88)  in  Brewerton, 
NY. 

(ii)  Fnforcement  Date  and  'Time,  l-’rom 
0:00  p.m.  to  10:80  p.m.  on  )nly  8  of  each 
year. 

(9}  Celebrate  B(ddwinsyill(^  Fireworks. 
Baldwinsyille,  NY 

(i)  Location.  All  II. .S.  waters  of  the 
.Seneca  River  within  a  700  foot  radius  of 
land  position  48°00'24.0"  N, 
070°20'18.0"  VV  (NAD  88)  in 
Baldwin.sville,  NY. 


(ii)  Fnforcennmt  Date  and  Time.  From 
0:00  p.m.  to  11:00  i).m.  on  the  first 
weekend  of  )uly  each  year. 

(to)  Island  Festiy(d  Fireworks. 
Baldwinsyille,  NY 

(i)  Location.  All  II. .S.  waters  of  the 
.Seneca  River  within  a  1.120  foot  radius 
of  land  i)Osition  48°00'22"  N.  070°20'15" 
\V  (NAD  88)  in  Baldwinsyille,  NY. 

(ii)  Fnforcement  Date  and  Tinuc  h’rom 
0:80  p.m.  to  11:00  p.m.  on  the  first 
weekend  of  jnly  each  year. 

(Ill  Seneca  Biver  Days.  Baldwinsyille. 
NY 

(i)  Location.  All  II. .S.  waters  of  the 
.Seneca  River  within  an  840  foot  radius 
of  land  position  48°00'25"  N.  07()°20'21" 
\V  (NAD  88)  in  Baldwinsyille.  NY. 

(ii)  Fnforcement  Date  and  'Time.  From 
0:00  )).m.  to  10:80  ]).m.  on  the  second 
weekend  of  )uly  each  year. 

(12)  City  of  Syracuse  Fireworks 
Celebration.  Syracuse,  NY 

(i)  Location.  All  II. .S.  waters  of 
Onondaga  Lake  within  a  850  foot  radius 
of  land  jiosition  48°08'87"  N.  070°00'50" 
\V  (NAD  88)  in  Syracuse.  NY. 

(ii)  Fnforc:ement  Date  and  'Time.  From 
0:80  i).m.  to  10:80  p.m.  on  the  last 
weekend  of  )nne  each  year. 

(13)  Tom  Craves  Xlemoricd  Fireworks. 
Fort  Bay.  N)’ 

(i)  Location.  All  II. .S.  waters  of  Fort 
Bay  within  an  840  foot  radius  of  barge 
jiosition  48°18'14.8"  N,  07()°50'1 7.8"  \V 
(NAD  88)  in  Fort  Bay.  NY. 

(ii)  Fnforcement  Date  and  Time.  IToin 
0:00  ]).m.  to  10:80  |).m.  on  )nly  8  of  each 
year. 

(14)  Viiia^’e  Firmyorks.  Sodas  Point, 
NY 

(i)  Location.  All  II. .S.  waters  of  .Sodns 
Bay  within  a  1,120  foot  radius  of  land 
position  48°10'28.7"  N.  070°58'27.5"  W 
(NAD  88)  in  .Sodus  Foint,  NY. 

(ii)  Fnforcement  Date  and  Time.  From 
0:80  j).m.  to  10:80  p.m.  on  July  8  of  each 
year. 

(1.5)  Rochester  Harbor  and  Carousel 
Festival.  Boebester,  NY 

(i)  Location.  All  II. .S.  waters  of  Lake 
Ontario  within  a  1.120  foot  radius  of 
land  position  48°15'40.2"  N, 
077°8()'05.1"  \V  (NAD  88)  in  Rochester, 
NY. 

(ii)  Fnforcement  Date  and  Time.  From 
8:00  ]).m.  to  10:00  ]).m.  on  the  fourth 
Monday  of  each  year. 

I  Id)  A  S(dnte  to  onr  Heroes.  Hamlin 
Beach  State  Park.  NY 

(i)  Location.  All  11..S.  waters  of  Lake 
Ontario  within  a  500  foot  radius  of  land 
po.sition  48°21'51.n"  N.  077°50'50.0"  VV 
(NAD  88)  in  Hamlin.  NY. 

(ii)  Fnforcement  Date  and  'Time.  From 
0:45  ji.in.  to  11:80  p.m.  on  the  fir.st 
weekend  of  jnlv  each  year. 

(17)  Olcott  Fireworks.  Olcott.  NY 

(i)  Location.  All  II. S.  waters  of  Lake 
Ontario  within  a  1,120  foot  radius  of 
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laiul  jmsitioii  43°2()'23  (i"  N 

)  hnlorcnnu^nt  DaUunu!  Tinw.  Fn„n 

jm)  North  Tonamnula  Fiivworks 
i\orth  I otKiwandd  NY 
(i)  /.o™f/o„.AIIlJ.,S.  ival.xsofll,,, 

‘  of  1,111(1  iKisiiion  4;r()i"i<i  n"  im 

0^33,7  .r-UMNAD  83,  ioNo  "^' 

lon;i\v<iii(l;i.  NY. 

(I'i)  „„,I  Ti„„, 

«.4.M>.n,.  t<>ln:l,3|,,.,.„„,oly4„f„,„", 

(Iff I  Tomnvanda's  Caiud  Fast 
riroworks.  Tonawaiida  NY 
(i]  LcK:aiion.  AW  IJ.S.  witors  of  Ihe 
Last  Niagara  Rivor  witliin  a  210  foot 
iculiiis  of  land  jKisition  4;roi'i7  h"  m 
,07«‘T.2'4n.<r(v(NAi3«:i)i;,  ' 

I  oiiawanda.  NY. 

•i  niP  ’"■"I'Y™"’"'  7'"w.  Id-om 

Cd' '““■■Il' 

Sunday  of  Jnlv  oacli  voar 
(20}  CMratH  Erie  Fiivworks.  Erie  PA 
(0  LoroOoo.  All  I j.s.wat(irs(,f  ’ 

loscluo  Lslo  Bay  within  an  «()()  foot 
laoins  of  land  position  42°0«'l<i"  N 

‘»;n:npfrAV(NADH:i)ini^-;;VA^ 

(U)  hnjorcenwnt  Dote  and  Time.  From 

Ud  kond  of  Angnst  oaoli  voar. 

(211  (mimeaut  Fourth  of  fulv 
f‘ii'(-W)rks.  (ionneaiit.  Oil  '  , 

I.MO  uilhiii  ill,  840  ||,„| 

IN/UJ  H,i)  111  Bna  h 

(Ml  Dal,:  an, I  Ti,,,,,.  F,„„,  s 

‘'^tniday  of  July  oaoh  voar. 

(22J  Fail-port  Harbor  Mardi  (has  v 

Fan-port.  OH  *  ' 

(ij  Lomtion.  All  IJ.S.  ^vators  of  Lake  p, 

an.  within  a  .150  foot  radiins  of  land 
Jm  A  n"”  f  ^  °45':10"  N,  0«1  °1  o'l yV  ft, 

(NAD  8;i  oasf  of  the  harbor  ontranco  at  I-  i 
Fanport  ffarhor  Beach.  OH 

>1)  Enforcement  Date  and  Time.  From  1  ^ 

/"^"nl.tol0.^80p.nl.attheh(lginnin«  v 

of  the  second  week  of  Jnly  each  vear.  , 

(2.1)  Mentor  Harbor  Yacht  Chib 
/  neworks.  Mentor  Harbor.  OH 

‘N'H’"'- ''''"“r-i  of  Liiko 

(In' 

(24)  Browns  Eoothall  Halftime 
('H'^yorks.  Cleveland.  OH  "‘a 

Invest  corner  of  Burke  Lakelront  duH 


NY  '-nH!;  ‘-"'m  »‘»'<lnvest  to 

''ll-  41  .1110.0  N,  081°41''5't  o"  AA/.  o. 

'■'mi  southwest  to  41  °;i0'48  0"  N  ’ 

. 

(iij  Enforcement  Date  and  Time.  On  a 

;  ni'lav  (hiring  the, s(h:(, ,1(1, irthinl 

UevmlaiHl  Ihowns  home  game  each 

»'■  I '  oSS  "i;-''"'"'"'"'  -»'■  -fMy. 
(i)/.<«d/o„.AMII.,S.  w„l,,r.,„fi,„k,, 

lJo(.k  20  111  (develand.  OH. 

'Eime.  From 

year.  ^  I"I.v  4  of  each 

""  (20]  Cleveland  Yachting  Club 

k neworks  Display.  Bockv  River.  OH 

M  p}'\  ''f  file 

Ko(:ky  Rivor  and  Lake  Erie  within  a  500 
foot  i.idins  of  land  position  41°20'25  7" 

FoiitoiftV^'^’"'"^^^^^ 

'It  h.R((,kyR,Aairni(;ievelan,L()tL 
n  hnjorcement  Date  and  Time.  Worn  • 

ffLip.ni.t(,ii:(,op.,n.(,nthe.s(H:ond 

II''j;s'L,vof)„|yeachvear.  , 

Sh^V-  khreworks.  , 

k>bellield  bake.  OH 

(i)Lo';(B/on.AlllJ^^^  ' 

aie  within  a  700  foot  radios  of  land 

N  \n  29'20.2"  N.  0H2°00'47.7"  W 

-  . 

(id  hnl„„:,:„„:„i  Dala ,„„l  Tm,:.  I'rom  d 

,  il  l  1:00  on  II, I  " 

I-1'Hlay  of  Jnlv  each  vear 

(2«)  Lorain  4tb  of  July  Celebration  vi 
I  new  oiks.  Lorain.  OH 

"f  Limdn  of 

"I  a  1.400  fool  liidiu.s  of 

Omd  jiosition  41°28':i5.5"  N  i 

0H2°1 0'51 .3"  W  (NAD  83).  east  of  th,>  an 
liarhor  entrance  on  the  end  of  the  break  fin 

wall  near  Spitzer’s  Marina. 

11)  knjorcement  Date  and  Time,  loom  op 
;;M!;(-.'n.<o,,:00|..,,,.on|,dy4of,,,,,:i;  oir 

nty  'T'""  '  ol,' 

Display.  Lorain.  OH 

(i)  Loco/Zon.  All  1)  S  w  it(.r« 

'-'iMni,  7.8,1 

NAli  8'ir*T  19"  W  (i 

(INJAD  8.1)  m  Lorain,  OH.  p,,,. 

M-if  oyf rn'oo' 

■  •>  p.ni  to  11:00  p.ni.  on  the  third  enf, 

li)  >^/yn;/;on,s-.Thefoll,,wing 
'l'4.nmonsapplAOo  this  section;  f 

anv  moans  mI.i- 

i\  Coa.sf  (mard  comini.ssioned,  .,,,,1 

warrant,  or  jietty  office,,  designated  hv  E  f 
flio  C.aj)lam  ot  the  Fort  Buffalo  to  '  Tpl, 


monitor  a  .safety  zone,  permit  entrv  into 

''^'m.ngivehigally,inf(,r(:,iahle(in 

of  m  Oka"'.!”'  ' 

"V,"  . . . 

\D  ownei  ,  chartered,  or  operated  hv  the 

)„  c ‘I  I'.'’  0  ‘‘’fate  or  jiohtical 

"la  snhdi vision  thereof.  ' 

(o)  Bngnlations. 

(1)  In  accordance  Avifh  the  general 
I'lgulafions  Ill  .section  105.23  of  this 

wTthiir"'  ''r"i‘  ‘'■“"•"'‘'"ft’  '»•  anchoring 

11  fins  ,s{.(,tion  (hiring  a  period  of 
'  ll  OK.enient  is  prohibited  nnle.ss 
'Mil,, I 

Ihnfalo  or  his  designated  on-.scene 
representative. 

5  . 

111)  ^11  P'lrsons  and  ves.sels  mnsf 
comply  Avitli  the  instructions  of  the 
4)  Captain  of  the  Fort  Buffalo  or  his 
designated  representative. 

lll)  lJpo„|„,i„„,,.,j,,.^, 

I  C  Hard  by  siren,  radio.  Basiling  light  or 
ithei  means,  the  operator  of  a  vessel 
'lirected. 

(•ij(i)  All  ve.s.sels  must  obtain 
imrmi.ssion  from  the  Captain  of  the  Fort 
>i;  ns  designated  representative  to  enh-r 

'll  inoveAvithm  any. safelv  zone 

ns  ahh.shed  ni  this  .section  when  the 
satet y  zone  is  enforced. 

(n)  Viwsels  and  persons  granted 

ohw^r  t" 

1  the  C  m  1  "  f  r'^  ^I''''''4ioiis  of 

flK.  (,aptain  of  the  Fort  or  a  designated 
rejiresentafive.  ^ 

I‘‘'j'Vhile  within  a. safetv  zone,  all 

.  F'-nd  nc(.e.s.sary  to  maintain  a  safe 
course. 

((1)  Exemption.  Fnhlic  A'essels.  as 
"'fined  in  paragraph  (h)  of  this  .section 

Ilhs'Sl 

(n)  nWver.  lJpo„  fin(fi„o  t)u,t 

nfinrafional  conditions  or  other 
nircannstances  are  such  that  application 
of  fins  .section  is  nnnece.s.sarv  or 
impracfi(;aL  the^ 

I  ff.ilo  (,,.  ]„.s  designated  representative 
.F'u^vemiy(,f,her(i(p,ir, 

I'”' vessel. 

If  Hiiffalo  Avill  notify  the  public  Avhen 
fill. /ones  in  tins  section  will  he 
(mforced  by  all  apjiropriate  means.  In 
kcofniig  with  33CFR  l(i5.7(a)  such 
iiioan.s  of  notification  iiiav  inc'hide  hut 
«m'  not  limited  to  Broadcast  Notice  to 
Marniens  or  Local  Notice  to  Mariners 
^md  pnhhcalion  of  Notices  of 
Liiforcement  in  the  Federal  Register 

4Im(.aptanioftheFort  willi.s.snea  ‘ 
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broadcast  Notice  to  Mariners  notifying 
the  ])ul)lic  when  enforceiiKMit  of  the 
safi!ty  zone  estahlislied  l)y  tliis  .section  is 
cancelled. 

lanuarv  11.  201 S. 

S.M.  Wisclimann. 

(Aiptdin.  f  ^  .S'.  Coast  Guard.  Gaptain  of  (ho 
Port  lialfalo. 

|1'R  Ddc.  I'iliHl  2-111-1  :i:  K:4r>  ami 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  EDUCATION 
34  CFR  Chapter  III 

Proposed  Waiver  and  Extension  of  the 
Project  Period  for  the  National  Dropout 
Prevention  Center  for  Students  With 
Disabilities 

[('aliilog  of  l•'o(l(!ral  Domestic  Assistanci; 
((;i'l).\)  Niiml)(!r:  a4.:i2()\V.l 
AGENCY:  Office  of  .Special  Fducation 
Programs  (O.SEP).  Office  of  .Special 
iMlucation  and  Rehahilitative  .Services 
(O.SER.S).  Department  of  Education. 
ACTION:  Proposed  waiver  and  extension 
of  the  project  jieriod. 

SUMMARY:  The  .Secretary  proposes  to 
waive  the  re(]iiirement.s  in  34  Ol’R 
7.'j.2.'‘>()  and  7.'j.2(il(a)  and  (c)(2)  of  the 
Education  Department  (General 
Administrative  Regulations  that. 
res|)ectivelv.  generallv  jirohihit  project 
periods  exceeding  five  years  and  project 
])eriod  extensions  involving  the 
obligation  of  additional  Federal  funds. 
The  |)ro|)osed  waiver  and  extension  of 
the  project  period  would  enable  the 
currently  funded  National  Dropout 
Prevention  Center  for  .Students  with 
Disabilities  to  receive  funding  from 
October  1. 2013.  through  Septemher  30. 
2014. 

DATES:  We  must  receive  your  comments 
on  or  before  March  22.  2013. 

ADDRESSES:  Address  all  comments  about 
this  jiroposed  waiver  and  extension  of 
the  project  period  to  .Selete  Avoke.  U..S. 
Dejiartment  of  Education.  400  Marvlaud 
Avenue  .S\V..  room  41. 'iH.  Potomac 
Center  Plaza  (PCP).  Washington.  DC 
20202-2000. 

If  you  prefer  to  send  your  comments 
by  email,  use  the  following  addre.ss: 
s(d(;i(\(i\()ko@ud.a()v.  You  must  include 
the  phrase  “Proposed  waiver  and 
extension  of  the  jiroject  jieriod”  in  the 
subject  line  of  vour  me.ssage. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Selete  Avoke.  I’elephone:  (202)  24.'j- 
7200  or  by  email:  sul(d(;.(ivoku@ud ."ov . 

If  you  use  a  telecommimicatioiis 
device  for  the  deaf  or  a  text  tele])houe. 
call  the  Federal  Relav  .Service,  toll  free, 
at  1-800-877-8330. 


SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment:  We  invite  you 
to  submit  comments  regarding  this 
proposed  waiver  and  extension.  During 
and  after  the  comment  |)eriod.  yon  may 
ins])ect  all  public  comments  about  this 
jiroposed  waiver  and  extension  of  the 
project  period  in  room  41. ^)8.  PCP.  .'i.'iO 
12th  Street,  SW.,  Washington.  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
l).m..  Washington.  DC  time,  Monday 
through  Friday  of  each  week,  except 
Federal  holidays. 

Assisiancu  to  Individiuils  with 
nisdbililias  in  Hoviaw  ina  ihu 
liulonuikina  Rocotd:  On  nupiest.  we  will 
provide  an  apjiropriate  accommodation 
or  auxiliary  aid  to  an  individual  with  a 
disability  who  needs  assi.staiu:e  to 
review  the  comments  or  other 
documents  in  the  ]nihlic  rulemaking 
record  for  this  notice  of  jnojiosed 
waiver  and  extension  of  the  project 
]K;nod.  If  you  want  to  schedule  an 
appointment  for  this  type  of  aid.  jilea.se 
contact  the  person  li.sted  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Background 

On  june  23.  2008.  the  Department 
|)uhlished  a  notice  in  the  Federal 
Register  (73  FR  3.')37(j)  inviting 
applications  for  new  awards  for  fiscal 
vear  (FY)  2008  fora  National  Dro])out 
Prevention  Center  for  .Students  with 
Disabilities  (Center).  'I’he  establishment 
and  o|)eration  of  the  Center  was  funded 
under  the  Technical  Assistance  and 
Dissemination  to  Improve  .Services  and 
Results  forfdiildren  with  Di.sabilities 
( I'A^iiD)  jirogram.  authorized  under 
section  003  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  Its 
purpose  is  to  provide  .States  and  local 
educational  agencies  (LEAs)  with 
technical  assistance  ('I'A)  on  (1) 
implementing  and  evaluating  effective 
comprehensive  drojiout  jirevention, 
reentry,  and  school  completion  models 
and  practices  for  students  with 
disabilities;  (2)  develojiing  and 
improving  data  collection  .systems  to 
track  students  at  risk  of  drojijiing  out: 
and  (3)  designing  training  for 
policymakers,  admini.strators,  and 
liractitioners  that  will  help  them 
sup])ort  efforts  to  im])rove  dro|)ont 
prevention,  reentry,  and  school 
completion  for  students  with 
disabilities. 

Based  on  the  selection  criteria 
puhli.shed  in  the  2008  notice  inviting 
applications,  the  De])artment  made  one 
award  for  a  period  of  00  months  to 
(ilem.son  University  to  establish  the 
Uenter.  which  is  currently  known  as  the 
National  Dropout  Prevention  Uenter  for 
.Students  with  Di.sabilities.  The  Center 


has  the  following  four  interrelated  goals 
that  reflect  its  overarching  ]nir])ose: 

•  Coal  1:  Increase  the  awareness  of 
policymakers,  administrators,  and 
])ractitioners  about  dro])out  jirevention, 
reentry,  and  school  comjiletion. 

•  (ioal  2:  Increase  the  mnnher  of 
.States  that  .set  and  meet  reasonable  and 
rigorous  ])erformance  targets  for  .State 
Performance  Plan  Indicators  1  '  and  2.~ 

•  Coal  3:  I  lei])  .State  educational 
agencies  (.SEAs)  and 

EEAs  develo])  and  imj)rove  data 
systems  to  track  students  at  risk  of 
droppiim  out. 

•  Coal  4:  Del])  .SEAs  and  LEAs 
imi)lement  and  evaluate  effective, 
comprehensive  school-com])letion 
models,  j)raclices.  and  systems  for 
.students  with  disabilities. 

The  Center  works  to  accom|)lish  these 
goals  through  a  combination  of  activities 
in  the  following  areas:  (1)  Knowledge 
development  activities  to  synthesize 
what  is  currently  known  about  dro])oiit 
prevention  for  students  with 
disabilities,  and  to  develop  a  .series  of 
high-(|uality  products  that  can  he  ii.sed 
hv  .States  in  (lesigning  and  develo])ing 
effective  dro})out  ])revention  ])rograms; 
(2)  'I’A  to  .SEAs.  LEAs.  and  organizations 
to  im:rea.se  their  capacity  to  design  and 
implement  effective  dro])out  prevention, 
reentry,  and  school  completion  models 
and  practices;  (3)  collaboration  with  a 
variety  of  organizations  that  ])rovide 
direct  ])rogram  services  and  TA  to 
education  agencies  that  provide 
educational  programs  and  services  to 
students  with  disabilities  in  order  to 
l)rej)are  and  disseminate  information 
and  materials  that  will  increase  the 
awareness  and  use  of  research-validated 
j)ractices  by  a  variety  of  audiences;  and 
(4)  dissemination  of  knowledge  and 
information  about  effective  dropout 
j)revention  ])rograms.  j)olicies,  and 
resources  to  .SEAs  and  LEAs. 

'File  Center's  current  project  period  is 
scheduled  to  end  on  .Se])temher  30, 

2013.  We  do  not  believe  that  it  would 
he  in  the  public  interest  to  run  a 
com])etition  for  a  new  Center  this  year 
because  the  Dei)artment  is  planning  to 
change  the  organization  of  its  TA 
activities  to  better  meet  the  needs  of 
.States  and  LEAs  for  TA  relating  to 
transition  to  college  and  the  workforce, 
including  dro])oiit  prevention,  for 
.students  with  disabilities.  We  akso  have 
concluded  that  it  would  he  contrary  to 
the  public  interest  to  have  a  la])se  in  the 
provision  of  TA  services  cnrrentlv 


'  ln(lif:<it()i'  1:  I’onxMil  ol  vmilh  with 
in(livi(liinli/(!(l  luliiciilion  ))i'()^i'<iins  (ILI’s) 
grailiuitin;.’  Iroin  lii^h  .school  will)  a  ro;;ulai'  (lijiloina 
(20  n..S.(;!  1410  (a)(:i)(A)). 

-  Indicailor  2;  l’(!rc(!nl  ol  youth  will)  Ill’s  (h'o|)|)ina 
oil!  ol  hi^h  scliool  (20  II.,S.(;.  1410  (a)(;i)(A)). 
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provided  by  the  Ciaiter  ])eu(ling  the 
changes  to  tin;  organization  of  the 
Dcipartment’s  TA  activities,  h’or  these 
naisons,  the  Secrcjtarv  |)roposes  to  waive 
the  r(!(|nireinents  in  34  (3‘’R  75.250, 
which  ])rohil)it  ])roj(!ct  piaiods 
exccuuling  five  years,  and  waive  the 
re(inireinents  in  34  (]FR  7.'). 201  (a)  and 
(c)(2).  wliicli  limit  the  (ixtension  of  a 
project  ])eriod  if  the  extension  involves 
the  obligation  of  additional  Federal 
funds.  The  waiver  would  allow  the 
D(!partinent  to  issue  a  continuation 
award  in  tin;  amount  of  8005,000  to 
(demson  University  for  an  additional 
12-month  period,  whic.h  should  ensure 
that  the  (dmter’s  TA,  training,  and 
dis.semination  of  information  to 
families,  .SEAs.  LEAs,  and  other  State 
agencies  will  not  he  interrnj)ted. 

Any  ac.tivities  to  he  carried  out  during 
the  year  of  the  continuation  award 
would  have  to  be  consi.stent  with,  or  he 
a  logical  extension  of.  the  .scojje,  goals, 
and  objectives  of  the  grantee’s 
ap])lication  as  a])proved  in  the  2008 
National  Dropout  Prevention  Center  for 
Students  with  Disahiliti(!s  competition. 

If  the  ])roposed  waiver  and  extension 
of  the  project  })eriod  are  annonnccul  in 
a  final  notice  in  the  Federal  Register, 
the  nuiuirements  a])])licahle  to 
continuation  awards  for  this 
comi)etition,  s(>t  forth  in  tlu;  )nne  23. 
2008,  notice  inviting  a])plications,  and 
the  re(iuirements  in  34  C,FR  75.253 
would  apply  to  any  continuation  awards 
sought  hv  the  current  National  Dro])oul 
Prevention  Center  for  Students  with 
Disabilities  grantee.  If  we  announce  the 
waiver  and  extension  as  final,  we  will 
base  our  decisions  regarding  a 
i;ontinuation  award  on  the  jirogram 
narrative,  hudget,  budget  narrative,  and 
program  performance  report  submitted 
by  the  current  grantee,  and  the 
recpurements  in  34  CFR  75.253. 

Regulatory  Flexibility  Act  Certification 

The  Department  certifies  that  the 
])roposed  waiver  and  (;xtension  of  the 
project  period  would  not  have  a 
significant  economic  im])act  on  a 
substantial  ninnher  of  small  entities. 

The  only  entity  that  would  be  affected 
by  the  ])roposed  waiver  and  extension  of 
the  proj(!ct  period  is  the  curnmt  grant(!e. 

The  Secretary  certifies  that  the 
])roposed  waiver  and  extension  would 
not  have  a  significant  economic  im])act 
on  this  (mtity  bec:au.se  the  extension  of 
an  exi.sting  ])roject  imposes  minimal 
com]3liaiu;e  costs,  and  the  activities 
retiuired  to  su])pc)rt  the  additional  vear 
of  funding  would  not  imj)ose  additional 
regulatory  burdens  or  recjuire 
unnecessary  Federal  sujiervision. 


Paperwork  RediH:tion  Act  of  199.5 

riiis  notice  of  ])roposed  waiver  and 
extension  of  the  j)roject  period  does  not 
contain  any  information  collection 
re(]uirem(;nts. 

Intergovernmental  Review 

rhis  ])rogram  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  ])art  79.  One  of  the  objectives  of  tlu; 
Executive  order  is  to  foster  an 
intiM’governmental  partnership  and  a 
strengtlumed  federalism.  The  Executive 
order  relies  on  ])roce.sse.s  developed  hv 
Stale  and  local  governments  for 
coordination  and  review  of  propo.sed 
Federal  financial  assistance.  'I’his 
document  provides  early  notification  of 
our  s])ecific  i)lans  and  actions  for  this 
])rogram. 

Accf^ssibla  Fornuit:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print,  aiuliolai)e.  or  com])act  di.sc)  on 
recpiest  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

EhH'Aronic  Accoss  to  This  Docuiuont: 
The  official  version  of  this  document  is 
the  docuimmt  published  in  the  Federal 
Register.  Free  Internet  acc(!ss  to  the 
official  edition  of  the  Federal  Register 
and  the  (iode  of  Fculeral  Regulations  is 
available  via  the  Federal  Digital  .System 
at;  \v\\'\\’.<’})().<>o\'/f(isys.  At  this  site  yon 
c;an  view  this  doc;umenl,  as  w(ill  as  all 
other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  3’o  u.se  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  jjublished  in  the  Federal 
Register  by  using  the  article  .search 
feature  at:  www.fodordhvgistHr.gov. 
.Si)ecifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  .search  to  documents  published  by 
the  De])artm(mt. 

l)al(!(l:  l-tihriiary  13.  2013. 

Michael  Yudin, 

Act  ill}’  Assistiinl  Siicrulaiy  for  Spociol 
Educalion  ond  lUduibiiHaiivo  Sorvicos. 

IKK  Doc.  2(11  :<-();iH70  Kileil  2-HI-K1:  (1:45  ami 
BILLING  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R07-OAR-201 2-0293;  FRL-9781-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Kansas;  Idle  Reduction  of  Heavy-Duty 
Diesel  Vehicles  and  Reduction  of 
Nitrogen  Oxides  (NOx)  Emissions  for 
the  Kansas  City  Ozone  Maintenance 
Area 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  aj)]irove 
the  State  Imiilementation  Plan  (.SIP) 
submitted  by  the  .State  of  Kansas  on  )uly 
27,  2010,  to  add  two  new  rules  which 
implement  restrictions  on  the  idling  of 
heavy  duty  diesel  vehicles  and  reduce 
nitrogen  oxide  (NC)\)  emi.ssions  at 
stationary  .sources  in  the  Kansas  portion 
of  the  Kansas  (aty  Maintenance  Area  for 
ozone.  EPA  is  approving  this  revision 
because  the  .standards  and  requirements 
set  by  the  rules  will  strengthen  the 
Kansas  .SIP.  EPA’s  ajiproval  of  this  SIP 
revision  is  being  done  in  accordance 
with  the  re(|uirement.s  of  the  Cllean  Air 
Act  (CAA). 

DATES:  Written  comments  should  be 
received  oil  or  before  March  22,  2013. 
ADDRESSES:  .Submit  vour  comments, 
identified  by  Docket  ID  No.  EPA-R()7- 
{)AR-2()1 2-0293.  hv  mail  to  Eachala 
Kemp.  Environmental  Protection 
Agency,  Air  Planning  and  Development 
branch,  11201  Renner  boulevard, 
Lenexa.  Kansas  00219.  Comments  mav 
also  be  submitted  electronically  or 
through  hand  delivery/courier  hv 
following  the  detailed  instructions  in 
the  ADDRESSES  section  of  the  direct  final 
rule  located  in  the  rules  section  of  this 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eachala  Kemp,  Air  Planning  and 
Development  branch.  IJ..S. 
Environmental  Protection  Agency 
Region  7.  11201  Renner  boulevard, 
Lenexa,  Kan.sas  00219,  at  (913)  551- 
7214  or  by  email  at 
kotup.i(ich(tl(t@o})a.oov. 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state’s 
.SIP  revision  as  a  direct  final  rule 
without  jirior  jirojiosal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  .set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
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are  received  in  resiioiise  to  this  action, 
no  tiirtlier  activity  is  contemplated  in 
relation  to  this  action.  11  FPA  niceives 
relevant  advinse  comments,  the  direct 
Ihial  rule  will  he  withdrawn  and  all 
])nl)lic  comments  riiceiveil  will  1)(! 
addressed  in  a  snhs(;(|uent  iinal  rnh; 
hasiul  on  this  propo.sed  rule.  Id’A  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  intenisted  in 
comimmting  on  this  action  .should  do  so 
at  this  time.  Phiasi;  note  that  il  FPA 
r(!ceives  adverse  comment  on  part  ol 
this  rule  and  il  that  part  can  he  .seviaed 
Irom  the  remainder  ol  the  rule.  EPA  may 
adopt  as  final  thosi;  parts  of  the  rule  that 
an;  not  the  subject  of  an  adverse 
comment. 

For  additional  information,  .see  the 
direct  final  rule  which  is  located  in  the 
rules  section  of  this  Federal  Register. 

billed;  r'chi'iiarv  (>.  201  :t. 

Karl  Bnioks, 

lif'i’iniKtl  Administralor.  Hanlon  7. 

II-'K  Doi;.  2(n:{-a:{7.')7  I'iliid  anil 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-2012-0814;  FRL-9782-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Region  4 
States;  110(a)(2)(D)(i)(ll)  Infrastructure 
Requirement  for  the  1997  and  2006 
Fine  Particulate  Matter  National 
Ambient  Air  Quality  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  ProjKLsed  rule. 

SUMMARY:  EPA  is  proposing  to  ajiprove 
suhmi.ssions  from  Alabama.  (Georgia. 
Kentucky.  Mi.ssissijipi,  North  Carolina, 
South  Ckirolina  and  'I’ennes.see  for 
inclusion  into  each  state's 
imjilementation  jilan.  This  projiosal 
p(;rtains  to  the  infra.structure  state 
implementation  plans  (SlPs)  for  the.se 
States  as  they  relate  to  certain  Clean  Air 
Act  (CAA  or  Act)  reipiirements  for  the 
1997  annual  and  2009  24-hour  fine 
particulate  matter  (PNC.?;)  National 
Ambient  Air  Quality  .Standards 
(NAAQ.S).  The  (iAA  reijuinis  that  each 
state;  adopt  and  submit  a  .SIP  for  the 
imph;mentation,  maint(;nance,  and 
(;nforcement  of  each  NAAQ.S 
jiromulgated  by  EPA.  The.se;  ])lans  an; 
commonly  referr(;d  to  as  an 
“infra.structure"  .SlPs.  .Specifically,  EPA 
is  proposing  to  apjirove  the  submissions 
for  Alabama,  (ieorgia,  Kentucky. 
Mississi])j)i.  North  Carolina.  .South 


C'arolina  and  Tenness(;e  that  relate  to 
the  infrastructure  .SIP  r(;(|uiremi;nt  to 
protect  visibility  in  anoth(;r  state;.  All 
either  <ip|)lie;able;  infrastruelure; 
re;e|uire;me;nts  feirthe  1997  anmud  iinel 
2()()()  24-he)ur  PM;,  NAAQ.S  iisse)e:i;ite;el 
with  the;.se;  .St<ite;s  .ire  l)e;ing  ;ulelre;.sse;el  in 
.sepeirate  nile;making.s. 

DATES:  \Vritte;n  e:e)mme;nt,s  must  he; 
re;e:e;ive;el  em  eir  l)e;ie)re;  Mare.h  22.  2013. 
ADDRESSES:  .Submit  yeair  eamiments, 
ielentifieel  by  ne)e:ke;t  ID  Nei.  EPA-R()4- 
()AR-2012-()814,  by  erne  eif  the; 
feilleiwing  me;the)els: 

1.  www'.rcoiildtions.t^ov:  VoWaw  the; 
em-line  instruediems  feir  submitting 
eamnnents. 

2.  Email:  H4-HDS@ai)a.gc)v. 

3.  Fax:  (404)  .'502-9019." 

4.  Mail:  “EPA-R04-OAR-201 2- 
0814."  Re;gul<dory  Develeijmient  .Se;e;tie)n, 
Air  Planning  13rane:h,  Air.  Pestieaeles  ami 
Te).\ie;s  Manageaneait  Divisiem,  l)..S. 
Enviremmental  Pre)te;e:tie)n  Age;ne;y, 
Re;giem  4.  til  Feasvth  .Stre;et  .S\V., 

Atlanta,  (ieeirgi.i  30303-H9()0. 

Hand  Dalivarv  or  (ioariar:  Lyneinee; 
Benjiimin,  (ihief.  Re;gidate)rv 
ne;vele)i)nie;nt  .Se;e:tie)n.  Air  Planning 
Hnine:h,  Air,  Pe;stie:iele;s  ;mel  Te)xie:s 
Manageanent  Divisiem.  IJ..S. 
finvire)nme;nl<d  Pre)le;e:tie)n  Age;ne:y. 
Reegiem  4.  (>1  Feirsyth  .Stre;e;t  .S\V., 

Atlantii,  Cie;e)rgiii  .30303-8‘)()0.  .Sue:h 
ele;live;rie;s  .ire;  emly  ;ie;e;e;pte;el  ehiring  the: 
Re;gie)n;d  ()ifie:e's  neinmil  hemrs  eif 
e)pe;nition.  The;  Ri;gie)n;d  ()ffie:e's  eiffieaal 
hemrs  eif  husine;ss  are:  Memehiy  threiugh 
Frielay.  8:30  to  4:30.  e;xe:lueling  leelend 
heilielays. 

Instractions:  Dire;e;t  veuir  cemunents  tei 
De)cke;t  ID  Nei.  EPA-R64-()AR-201  2- 
0814.  EPA’s  peilicy  is  that  all  e:e)mme;nts 
re;e:e;ive;el  will  be  ine:luele;el  in  the  |)ublie: 
ele)e;ke;t  withemt  e;himge;  anel  may  lie 
maele  available;  online;  at 
\v\v\v.ra;^alations.<^ov.  ine;lueling  any 
persemal  infeirmiition  preivieleel.  mde.ss 
the  e:e)mme;nt  includes  inlbrmatiem 
e:laime;el  to  be  Cendielential  13usine;.ss 
Infeirmation  (C13I)  eir  either  informatiein 
wheise;  eliscleisure;  is  re;strie:teel  by  stilt ute. 
Dei  neit  submit  threiugh 
WWW. ragula1ions.gov  or  email, 
infeirmatiein  tluit  yeiu  e:onsiele;r  tei  be;  CHI 
eir  eitherwise:  ]ireite;e:te;el.  The; 
www.ragulations.gov  \Ve;li  site  is  iin 
"iineinymeius  ae:e:e;ss”  .syste;m,  whie:h 
me;ims  EPA  will  neit  kneiw  yeiur  ielentity 
eir  e:ontiie:t  infeirmiitiein  unle;ss  vein 
]ireiviele;  il  in  the;  beiely  eif  yeiur  e:eimme;nt. 
If  you  .senil  .m  eanail  e:omme;nt  elire;e;tly 
tei  fiPA  wilheiut  geiing  threiugh 
www.raguIations.gov.  your  eanail 
aelelress  will  be;  auteimatically  i;a|iture;el 
and  inclueleel  as  ]iiirl  eif  the  e:omme;nt 
that  is  |ilae:e;el  in  the:  pulilie:  eloe;ket  anel 
niiide  available  on  the  Internet.  If  you 


submit  an  e;le;e;treinie:  e;omme;nt,  EPA 
re;e:eimmenels  that  vein  ine:luele;  yeiur 
name;  anel  olhe;r  e:eintiie:t  infeirmatiein  in 
the;  lieiely  eif  yeiur  e:eimme;nt  anel  with  any 
elisk  eir  CD-ROM  vein  submit.  If  liPA 
e:imneit  re;iul  yeiur  e:eimme;nt  elue;  to 
te;e:hnie:<il  elifiie:ultie;s  iind  e:anneit  e;eintiu;l 
vein  feir  e:l<irifie:aliein.  EPA  niiiy  neit  he; 
iilile;  tei  e:onsiele;r  yeiur  i:eimme;nt. 
Ideu'.treinie;  files  sheiulel  aveiid  the  use;  eif 
spe;e:iid  e.hiir!K:te;rs,  any  feirm  eif 
e:ne:ry]itiein.  iinel  he;  fre;e;  eif  iiny  ele;fee:ls  eir 
viruse;s.  Feir  iielelitieinal  infeirmiitiein 
alieiut  l*]l’A’s  pulilie;  eleie:ket  visit  the  l']PA 
Deie:ke;l  (waiter  heinie;|iage  at  http:// 
www.apa.gov/apahoma/dockats.htm. 

Dockat:  All  eleie:ume;nts  in  the 
ele;e;treinic  eloe;ket  are  listeel  in  the 
www.ragulations.gov  inelex.  Although 
li.ste;el  in  the  inelex.  seime  infeirmatiein  is 
neit  pulilie;ly  availahle,  i.e;.,  (331  or  otheir 
infeirmatiein  wheise  elise:lo.sure;  is 
re;slrie:te;el  by  statute.  Certain  either 
material,  sue:h  as  copyrighteid  material, 
is  neit  plae:e;el  on  the;  Internet  anel  will  he 
puhlie:ly  iivailalile  einly  in  harel  e;eipy 
feirm.  Pulilie:ly  available  eloe:ke;t 
materials  are;  available  e;ithe;r 
e;le;e:treiniciillv  in  www.raguIations.gov  or 
in  harel  e:eipy  at  the:  Reigulateiry 
De;ve;lei]ime:nt  .Se:e:tiein,  Air  Planning 
i3rane:h.  Air,  Pe;slie:iele;s  anel  Teixii:s 
M;mage;me;nt  Divisiem,  IJ..S. 
Environmental  Preite;e:liem  Age;ne:y, 
Ke;giein  4,  (il  Forsvth  .Stre;e;t  .SVV., 

Atlanta,  Ce;eirgiii  30303-8900.  liPA 
re;e|ue;sts  that  if  at  <dl  possible,  vein 
e:ontae:l  the  persem  listeel  in  the;  FOR 
FURTHER  INFORMATION  CONTACT  se;e;tion  tei 
.sclmelnle  vemr  inspe;ctiein.  The;  Re;giemal 
Offie:e's  offie:ial  hours  of  lmsine;s.s  are; 
Meinelay  threiugh  Frielay,  8:30  to  4:30, 
exe:hieling  feeleiral  heilielays. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sean  Lakeanan,  Reigulateiry  Develeipment 
.Sei:tiein.  Air  Planning  Branch.  Air, 
Pestie;iele;s  anel  Teixie;s  Management 
Divisiem,  II.S.  Environmental  Preite;e;tiein 
Age;ne:y.  Regiein  4.  01  Feirsyth  Streiet 
S\\'..  Atlanta.  (3e;eirgia  30303-8900.  The; 
teleiiheine  numlieir  is  (404)  .'5(i2-9043. 

Mr.  Lakeanan  e;an  he;  reae;he;el  via 
e;le;e:treinie:  mail  at 
lakaman. saan@apa.gov. 

Table  of  (ainlents 

I.  Baeikgrminel 

II.  W'lial  are;  .Slates  reeieiired  to  address  under 

sealiniis  1 1()(ii)(2)(D)? 
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Stales  addressed  elenieni  (l))(i)(ll)  reilaled 
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I.  Background 

On  Inly  18.  1997  (02  FR  380.'52).  EPA 
eistalilished  an  annual  PM2.5  NAAQ.S  at 
l.'i.O  mie:reigrams  per  ciiliie:  meter  (pg/ 
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in  )  on  ;i  3-yocir  avoraoo  of  annual 
inoan  M,.,  concontratioiis.  At  tliat  tiinu, 
I’.l  A  also  ostablishod  a  24-lu)in-  NAAOS 
of  fif)  M«/in  ‘.  .Sou  40  CFR  50.7.  On 
Octobur  17.  2000  (71  FR  01144)  FRA 
lotaiiuHl  tlu!  1007  annual  FM.,  NAAQS 
•It  10.0  ^i^/ni  <  Iju.sud  on  a  O-ynar  avcuat-o 
ol  annual  moan  PM:>  s  ooncontralions 
nnd  proinuloaiod  now  24-honr 
NAAQS  ol  ;i5  (.ig/m  '  basod  on  a  .'l-voar 
avorago  of  tho  t)«th  porconlilo  ol’  24-bour 
oonconlrations.  By  slatnto,  SIPs  mooting 
tlio  nHjuinmionts  of  soctions  110(a)(1) 
and  (2)  arc  to  bo  snbmittod  by  statos 
witbin  throo  yoars  aftor  jiromulgation  of 
a  now  or  rovistul  NAAQS.  Scud  ions 
1 10(a)(1)  and  (2)  ro{]uiro  statos  to 
addross  basic  SIP  ro(]uiromonl.s. 
including  omi.s.sion.s  invontorios 
monitoring,  and  modoling  to  a.s.s'uro 
attaimmmt  and  maintonanco  of  tho 
NAAQS.  Statos  woro  rociuirod  to  submit 
such  SIPs  to  EPA  no  lator  than  |ulv  2000 
for  tho  1007  annual  PMj.s  NAAQS.  and 
no  lator  than  Octobor  2000  for  tho  2000 
24-honr  PM2.5  NAAQS. 

Alabama,  Georgia,  Kontuckv. 
Mi.ssis.sij)j)i,  North  Carolina,  South 
Carolina  and  'ronnosscuj’s  in  hast  met  uro 
sulnni.ssions  woro  roc.'oivod  hv  EPA  on 
July  25,  200H,  )uly  2;i.  200«,  August  20, 
2000,  Docomhor  7,  2007,  Ajiril  1, 2000, 
March  14,  2000,  and  D(;comhor  14,  2007, 
ros|)oclivoly,  for  tho  1‘)07  annual  PM. , 
NAAQS;  and  on  S(!j)tombor  2.0,  2000 

Octohor  21,  2000,  Jnly  17,  2012,'  i 

Octohor  0,  2000,  S(;j)tombor  21 , 2000  I 
SopKanhm-  1 0,  2000.  and  Octolnir  1 0,  i 
2000.  rospoctivoly,  for  tho  2000  24-honr  i 
M2.5  NAAQS.  Alahama.  Coorgia.  i 

Kontuckv.  Mi.ssi.ssippi.  North  Carolina.  , 

South  (.arohna  and  lonnos.soo  wtno  I 

mnong  other  states  that  did  not  receive  , 
findings  ol  failiin;  to  suhinit  hocauso 
tluw  had  provided  a  complete 
snhmi.ssion  to  EPA  to  address  tho  '' 

infrastructure  elements  for  tho  1007  h 

PM2.5  NAAQS  by  October  3.  2000.  *- 

The  rulemaking  proposed  through  ” 

today’s  action  onlv  addresses  section  '' 

ll()(a)(2)(D)(i)(ll)vi.sibilitv 
i'e(|uirement.s.  ‘  n 

H.  Udiat  are  States  required  to  arldress  S( 
under  sections  llf)(a)(2)(D)? 

Section  110(a)(2)(D)  has  two  \n 

components:  llo(a)(2)(n)(i)  and  m 

1  10(a)(2)(D)(ii).  Section  110(a)(2)(D)(i)  A 

includ(;s  four  distinct  conqjonents,  lii 

(  ommonly  refernul  to  as  “prongs,"  that  ‘I* 
nui.st  he  addre.s.sed  in  SIP  submi.ssions.  K( 
I  h(!  first  two  jirongs,  which  are  codified  Sc 


'On  luly  17.  2()1LC  Knniu.kv  uilluirow  jls 
.Sn|.I.Mnl,.M  H,  1  l()(n)(1);,ncl  (2)  inlraslrucrlun- 
Milmi.ssion  iiddnissmo  ilia  2l)()«  S-liour  Dznno.  2()()(i 
Nb .  and  2()„H  L,„d  NAAQ.S.  K.,ntn.:kv  raplacad 
ils  Saptoml.orH,  2()()<).  .sociicn  I  l()(a)(l)  and  (2) 
mirasirucluro  .siihmis.sion  with  a  .sidimission 
providf'ci  oil  |uiy  17.  2012. 


al  in  .section  1 10(a)(2)(D)(i)(l),  ure 
no,  provisions  that  prohibit  any  source  or 
other  type  of  emissions  activitv  in  one 
slate  from  contributing  significantlv  to 
nonatlainment  of  the  NAAQS  in  another 
slate  (j)rong  i),  ;,nd  interfering  with 
o  maintenance  of  the  NAAQS  in  another 
stale  (prong  2).  The  third  and  fourth 
prongs,  which  are  codified  in  .section 
1  l()(a)(2)(D)(i)(II),  are  provisions  that 
nr  prohibit  emi.ssions  activity  in  one  stale 
ig  interfering  with  measures  required  to 
prevent  .significant  deterioration  of  air 
(|uahly  in  another  state  (prong  .'1).  or  to 
)t  protect  visibility  in  another  state  (prong 
4).  Section  1  l()(a)(2)(n)(ii)  requires  SIPs 
to  include  jirovisions  insuring 
cmnpliance  with  .sections  115  and  I2(i 
of  the  Act,  relating  to  interstate  and 
international  pollution  ahatement 
El  A  has  jirevionsly  taken  action  to 

t  nddres.s  Alahama.  Georgia.  Kentuckv. 

0  Missi.ssijjpi,  North  Garolina.  South 
C-arolina  and  Tennessee’s  SIP 
smbmissions  related  to  jjrongs  1  through 
.1  of  .section  1 1  ()(a)(2)(D)(i)  and  the 
requirements  of  .section  11  ()(a)(2)(D)(ii) 
for  the  1997  annual  and  2()()(j  24-honr 
1  M2.S  NAAQS.  Today’s  jiroposed 
rulemaking  relates  onlv  to  reipiirements 
of  section  1 10(a)(2)(D)(i)(l|)  (|)rong  4) 
which  as  previously  described.  re(|uires 
.  that  the  SIP  contain  adequate  provisions 
to  protect  visibililv  in  anv  other  .State* 

More  information  on  this  reeiuirement 
am  EPA’s  rationale  for  todav’s  proposal 
ffial  each  slate  is  meeting  this 
ie(]uirenient  for  purposes  of  the  1997 
annual  and  2{)()()  24-hour  PM25  NAAQ.S 
is  j)ro\’ided  helow. 

HI.  Udial  is  EPA’s  analysis  of  how 
Region  4  States  addre.ssed  element 
(n)(i)(II)  related  to  visibility? 

Prong  4  of  section  1  l()(a)(2)(D)(i)  i 

requires  that  SIPs  include  provisions  j 
prohihiting  any  .source  or  other  tvpe  of  , 
emi.ssions  activitv  in  one  state  from 
interfering  with  measures  to  protect  i 

visibility  in  another  state.  In  de.scribino  1 

how  its  siihinission  meets  this  ^  * 

requirement,  Alabama,  Georgia,  ^ 

Kentuckv.  Mi.s.si.s.si])pi,  North  Carolina.  ( 

South  (.arolina  and  'renne.ssee  each 
referred  to  EPA-approved  .state  ( 

lirovi.sions  recpiiring  electric  generating  a 

milts  (EGlJs)  to  coinplv  with  the  Clean  P 
Air  hiler.state  Rule  (CAIR)  and  to  the  p 

limited  approval  and  limited  p 

disapjiroval  of  Alahama,  Georgia,  (; 

Kentuckv.  Mi.ssi.ssijipi,  North  Carolina.  (’ 

South  (-arolina  and  Tenne.ssee’s  regional  T 
haze  SIPs.  Although  Alabama,  Georgia.  o| 

Kentucky,  Mi-ssissippi,  North  Carolina,  re 

South  Carolina  and  Tenne.ssee’s  regional  lx 

haze  SI  s  have  not  been  fully  approved,  w 
El  A  believes  that  the  infra.structure  SIP  ce 
.submission  together  with  j)revion.sly 
ajjjnoved  SIP  jirovisions,  specificaliy  of 


tho.se  |)rovi.sion.s  that  reejuire  ECUs  to 
comply  with  CAIR  and  the  additional 
'  measures  in  the  regional  haze  SIP 
>  addressing  be.st  available  retrofit 

t(M:hnoIogy  (BART)  and  rea.sonable 
progress  re(|uirement.s  for  other  sources 
'  or  j)ollntciiits,  circi  adocinatc;  to 

(lemonslrate  compliance  with  jirong  4 
f  uis.  EPA  is  proiiosing  to  fnllv  approve 
Ibis  aspect  of  the  submi.s.sion.' 

!  Alabama.  Georgia.  Kentuckv. 
Mis.si.s.si])i)i.  North  Carolina.  .South 
Carolina  and  Tenne.ssee’s  regional  haze 
Sit  s  relied  on  previous  incorporations 
g  of  the  CAIR  into  the  EPA-apinoved  SIPs 
s  as  an  alternative  to  the  re(|nirement  that 
the  regional  haze  SIPs  provide  for 
source-.s]Kicific  BART  emission  limits 
for  .sulfur  dioxide  (.S()2)  and  nitrogen 
oxides  (NOx)  emissions  from  ECiUs 
CAIR.  as  originally  promulgated, 
requires  significant  reductions  in 
eniKssions  of  Sih  and  NOx  to  limit  the 
interstate  transport  of  these  pollutants, 

1  and  EPA  s  determination  that  slates 
oould  rely  on  CAIR  as  an  alternative  to 
requiring  BART  for  CAIR-subject  ECUs 
had  specifically  Been  upheld  in  ntilitv 
Air  Uf;<>iil(it()ry  Group  v.  EPA,  471  F  'Id 
E'O.'l  (D.C.  Cir.  2009).  Moreover,  the 
.states  with  Class  I  areas  affected  bv 
emissions  from  .sources  in  Alabama, 
(jeoigia,  Kentuckv.  Mi.ssi.ssippi,  North 
Carolina.  .South  Carolina  ami  Tenne.ssee 
had  adopted  reasonable  jirogress  goals 
for  visibilitv  jirotection  that  were 
con.sistent  with  the  ECU  emi.ssion  limits 
resulting  from  CAIR. 

In  200H.  however,  the  D.C.  Circuit 
remanded  CAIR  back  to  EPA.  .See  North 
Carolina  v.  EPA.  550  F.:id  1170  (D.C. 

Cir.  2008).  The  court  found  CAIR  to  be 
inconsistent  with  the  re(|uiremenl.s  of 
the  CAA.  see  North  Carolina  w  EPA 
.TU  F.:id  890  (D.C.  Cir.  2008).  but 
ultimately  remanded  the  rule  to  EPA 
without  vacatur  hecau.se  it  found  that 
allowing  CAIR  to  remain  in  effect  until 
It  1.S  replaced  by  a  rule  con.sistent  with 
Ithe  court’s]  opinion  would  at  least 
temporarily  preserve  llie  environmental 
values  covered  by  CAIR."  North 
CAtroIina,  550  I'’..'ld  at  1178. 

After  the  remand  of  CAIR  by  the  D.C. 
(-ircuit  and  the  promulgation  hv  EPA  of 
a  new  rule— the  Cro.ss  State  Air 
Ifolhition  Rule  (CSAPR)  or  "Transport 
Rule  —to  replace  CAIR.  EPA  issued  a 
limited  di.sapproval  of  Alabama. 

(moigia,  Kentucky,  Mi.s.sissijipi,  North 
(-arolina.  .South  Carolina  and 
Tennes.see’s  regional  haze  SIPs  (and 
other  states’  regional  haze  SIPs  that 
relied  similarly  on  CAIR)  hecau.se  EPA 
lielieved  that  full  apjiroval  of  the  SIP 
was  not  appropriate  in  light  of  the 
court’s  remand  of  CAIR  and  the 
uncertain  but  limited  remaining  period 
of  ojieration  of  CAIR.  EPA  finalized  a 
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limited  approval  of  Alabama,  Georgia, 
Kentucky.  Mississippi.  North  (Carolina, 
.South  (Carolina  and  I’ennessei!  regional 
haze  .SIFs.  indicating  that  (!xt:ept  lor  its 
reliance;  on  GAIK,  the  SIP  met  GAA 
r(;(iiur(anents  for  the  first  planning 
p(;riod  of  the;  regional  haze;  preegram.  Saa 
Alabama:  lulv  28.  2012  (77  FR  3«.^)l.'-d: 
Ge;e)rgia:  |uly'2»,  2012  (77  FR  .tHfiOl): 
Ke;nlue:kv:  Miire:h  30.  2012  (77  FR 
10008);  Mississi])pi:  |idv  27.  2012  (77 
FR  38101);  Neath  Gareelina:  jidy  27.  2012 
(77  FR  3818.'>):  .Se)iith  Gare)lina:  jidy  28, 
2012  (77  FR  38.'j00)  Te;nne;sse;e;:  A])ril  24. 
2012  (77  FR  243302).  and  Ne)ve;ml)e;r  27. 
2012  (77  FR  70080).“  FPA  also  finalizeel 
a  limite;el  Fe;ele;ral  Imple;me;ntatie)n  Plan 
lor  Ge;e)rgia.  Ke;ntue:ky.  Se)iith  Gareelina 
anel  Te;nne;.sse;e;.  \vhie:h  me;re;ly 
suhstituleel  re;liane:e;  e)n  FPA's  ineere; 
re;e;e;nt  (kSAPR's  NOx  anel  SOt  traeling 
prejgnnns  lea'  Efills  ie)r  the;  SIP's  re;liane:e 
eai  GAIR.  See-  77  I’R  33042,  )une;  7.  2012. 

.Sine;e;  the  abe)ve;-ele;se:rihe;el 
ele;ve;le)|)me;nts  with  re;garel  te;  Alabama. 
Ge;e)rgia.  Ke;ntue:ky.  Mississippi.  Neerth 
(iare)lina,  Seeuth  Gareelina  anel 
'I'e;nne;.sse;e;'s  re;gie)n;il  hiize;  .SIPs.  the; 
situatieen  has  e:hange;el.  In  August  2012. 
the;  D.G.  Gire:iut  issue;el  a  ele;e:isie)n  te) 
vae:ate;  (i.SAPR.  F.\//i  llomav  (Jitv 
(.Icnt'VdUon,  OOti  F.3el7  (D.G.  Gir.  2012). 

In  this  ele;e;isie)n.  the;  e:e)urt  e)rele;re;el  Id’A 
le)  “eaentinue  aehniniste;ring  (iAIR 
pe;neling  the;  ])re)mulgatie)n  e)f  a  viiliel 
re:plae:e;me;nl.’’  'rims,  liPA  has  l)e;e;n 
eaele;re;el  by  the;  e:e)urt  te)  ele;ve;le)p  a  ne;w 
rule;,  anel  te)  e:e)ntinue  im])le;me;nting 
(iAIR  in  the;  me;antime;.  anel  the;  eepinion 
make;s  eilear  that  afte;r  preenudgating  that 
new  rule  EPA  must  jereeviele  stale;s  an 
e)ppe)rtunity  te)  ehaft  anel  submit  SIPs  te) 
impleanenl  that  rule.  hn])le;me;ntatie)n  e)f 
GAIR  thus  e;anne)t  be;  re;plae;e;el  until  EPA 
has  pre)n)idgate;el  a  final  rule  threeugh  a 
ne)tie;e;-aneI-e:omme;nt  rulemaking 
pre)e:e;ss:  stiite;s  have  had  an  e)])pe)rtunity 
te)  elraft  anel  submit  SIPs:  EPA  has 
re;vie;we;el  the;  SIPs  te)  ele;te;rmine;  if  they 
e:an  be;  appreeveel;  anel  EPA  has  taken 
ae:tie)n  een  the;  SIPs.  ine:lueling 
|)re)niidgating  a  Fe;ele;ral  Imj)h;me;ntatie)n 
Plan,  if  appre)])riate;. 

At  this  time,  the  ele;aelline;  fe)r  asking 
the;  .Supre;me;  fieeurt  te)  re;vie;w  this 
ele;e;isie)n  has  ne)t  passe;el.  anel  the;  lJnite;d 
.State;s  has  maele;  ne)  ele;e;isie)n  re;gareling 
whe;the;r  te)  se;e;k  furthe:r  ai)pe;al. 

-  lliiilrr  t S(M:ti(ins  :<(l1(n)  and  I  iei(k)(l>)  and 
I'l’.'X's  Inna-standina  aiiidi,ni.(!.  a  limilnd  approval 
r(!snlts  in  approv.d  ol  tlin  entire!  .Sll*  siihinitlal.  (!V(!n 
ol  those!  peirts  that  .ire!  eie!lie:ie!nt  einel  pre!Ve!nt  OI’.X 
Ireiin  arantin^  a  lull  appreival  eit  the!  .SIP  ren  isieen. 
I’rot  rfisin}’  oj  Stale  Iniplenienlalion  Plan  ISIPI 
llevisiaiis.  Id’.A  Me!nieii'iindnin  Ireeni  |eihn  (;ale:aani. 
I)ire!e:te>r.  Air  Qnalitv  Miini'eae!nie!nt  Divisieen. 
e).\QI’.S.  te)  Air  I)ivisie)n  Oireeeiteers.  Kl’,\  Keegieineil 
()Hie:e!N  l-X.  .Seepteeinhe!)'  7.  l‘)‘)2.  (1<)!)2  (:iile:eiani 
Meeineirandnin)  le)e:;!te!el  at  hllpy'/wwwj'int.f’ov/tln/ 
caaa/t  1  /memaramla/aiprac^jxll. 


Netnelheless.  the;  EPA  intenels  te)  cie:t  in 
iie:e;e)ielime:e;  with  the;  heelelings  in  the; 

EME  Hoiupr  Citv  (ainpration  e)pinie)n. 
Baseel  u])e)n  the;  elire;e;tie)n  pre)viele;el  in 
thiit  e)pinie)n  fe)r  IxPA  te)  e:e)ntinue; 
iielministering  (iAIR,  the;  Age;ne:y 
l)t;lie;ve;s  that  it  is  appre)])riate;  te)  re;ly  on 
(iAlR  emi.ssie)!)  re;elue;tie)ns  fe)r  ne)W  fe)r 
])ur|)e)se;s  e)f  ii.sse;ssing  the;  cielt;eiuiie:y  e)f 
Alahama.  (Je;e)rgia,  Ke;ntue;ky, 

Missi.s.si])|)i.  Neerth  Gitreeliiiit.  Se)ulh 
Gareeliiii)  itnel  're;nne;sse;e;’s  infra.struelure; 
SIPs  with  re;spe;e;t  te)  ])re)ng  4  while  a 
Vciliel  re;plae:e;ment  rule;  is  eleve;le)])e;el  anel 
until  im])le;me;ntalie)n  plans  e:e)mplying 
with  any  new  rule;  are;  suhmitteel  by  the; 
states  anel  !ie;te;el  uj)e)n  by  I’iPA  or  until 
the;  ce)urt  e:a.se;  is  re;se)lve;el  in  a  way  that 
pre)vide;s  elifferent  elire;e;tie)n  re;gareling 
GAIR  anel  CiSAPR.  In  cielelitit)n.  EPA 
believes  that  baseel  on  the  e;e)urt's 
ele;e:ision  e)n  CiSAPR  it  woulel  he; 
a])])re)priiite;  te)  ])re)pe)se;  tt)  re;.se;inel  its 
limite;el  elisa])])re)val  e)f  Alabama, 

Ge;e)rgia.  Ke;ntue:ky,  Mis.sissi])j)i,  Ne)rth 
Gare)lina.  .Se)uth  (;are)lina  anel 
're;nne;.sse;e;’s  re;gie)niil  haze;  SIPs  anel 
pre)pe)se;  a  full  a])pre)val,  he)we;ve;r.  EPA 
is  ne)t  at  this  time;  i)re)pe)sing  te)  e:hange; 
the;  limit);el  anpreeval  anel  limile;el 
elisii])|)re)val  e)f  these;  states’  re;gie)nal 
haze;  .SIPs.  Id’A  e;xpe;e;ts  te)  pre)])e)se;  an 
a])|)re)])riate;  ae:tie)n  re;gareling  Alabama. 
(;e;e)rgia,  Ke;nlue;ky.  Mississipj)!,  Ne)rlh 
Garolina.  South  (iare)lina  anel 
're;nne;s.se;e;'s  re;gie)nal  luize;  SIPs  in  a 
se;])arate;  rule;niaking. 

As  ne;ithe;r  Alabama,  (k;e)rgia, 
Ke;ntue:ky,  Mississl])])i.  Neerth  (iare)lina. 
Se)uth  (;<ire)lina  anel  're;nne;sse;e  neer  EPA 
has  takeai  any  ae;tie)n  te)  re;me)ve;  (’.AIR 
fie)m  the;  Alahama,  (ie;e)rgici,  Ke;ntue:ky. 
Missi,ssi])])i.  Neerth  (iare)lina,  Seeuth 
(iare)lina  anel  're;nne;sse;e;  .SIPs,  (iAIR 
remains  ])art  e)f  the  EPA-appre)veel  .SIP 
anel  e;an  be;  e:e)nsiele;re;el  in  ele;termining 
whe;the;r  the;  .SIP  as  a  whole;  me;t;ts  the; 
re;eiuireme;nt  e)fpre)ng4  e)f 
1 10(a)(2)(D)(i).  EPA  is  ])re)pe)sing  te) 
a])])i'e)ve;  the;  infiastrue:ture;  .SIP 
suhmissie)!)  with  respe;e;t  te)  ])rong  4 
be;e;au.se;  Alabama.  (je;orgia.  Ke;ntue:ky. 
Missi.ssippi,  Ne)rth  ('.are)lina,  .Se)ulh 
(;;ue)lina  anel  're;nne;sse;e;’s  ie;gie)nal  haze; 
.SIPs  whle:h  EPA  has  giveai  a  limileel 
appre)val  in  e:e)ml)inatie)n  with  its  .SIP 
j)i’e)visie)ns  te)  imple;me;nt  GAIR 
aele;e|uate;ly  pre;ve;nt  se)ure;e;s  in  Alabama, 
(a;e)rgia.  Ke;ntue;ky,  Mississi|)pi,  Ne)rlh 
(;are)lin:i.  .Se)uth  (]are)lina  anel  're;nne;sse;e; 
fre)m  interiering  with  me;asure;s  aele)i)te;el 
by  e)ther  .st.ites  te)  pre)te;e:t  visibility 
eluring  the;  fiist  |)lanning  pe;rie)el.  While; 
EPA  is  ne)t  at  this  time;  pre)])e)sing  te) 
e;hange!  the;  limileel  a])pie)v;il  iinel  limiteel 
elisai)pie)val  e)f  Alabama.  (u;e)rgia, 
Ke;ntue:ky,  Mississi|)])i,  Neerlh  (iare)lina. 
.Se)uth  ('.are)lina  anel  'renne.sse;e;’s  i'e;gie)nal 


haze;  .SIPs.  EPA  e;xpe;e;t.s  te)  pi'e)pe)se;  an 
appre)priate;  ae:tie)n  re;gareling  Alabama, 
Ge;e)rgia,  Ke;nlue;ky,  Mississi])])i,  Neu’th 
Gare)lin;i.  .Se)uth  Gare)lina  anel 
're;nue;ssee;’s  re;gie)nal  haze;  .SIPs  upeen 
final  re;se)lulie)n  EME  Uonuu'  (Jitv 
(pinpi'dlion  V.  EPA. 

IV.  Pre)pe)se;el  Actieen 

As  ele;.se:ril)e;el  al)e)ve,  EPA  is  pre)i)e)sing 
te)  appre)ve;  sul)missie)ns  fre)m  Alahama, 
(k;e)rgia,  Ke;nlue:ky.  Mi.ssissippi,  Ne)rth 
(;are)lina.  .Se)uth  (;are)lina  anel  'I’ennessee; 
te)  ine:e)r])e)rate;  pre)visie)ns  inte)  the;  .States’ 
implementatie)!)  plans  le)  aelelress  ])re)ng 
4  e)f  se;e:tie)n  1  1 0(a)(2)(D](i)  e)f  the;  G.AA 
ie)r  be)th  the  1007  anel  2000  PM2.5 
NAAQ.S.  .Spe;e:ifie:ally.  EPA  is  pre)pe)sing 
te)  appre)ve  the;  .State;s’  |)rong  4  of  se;e:tie)n 
110(a)(2)(D)(i)  submissions  bee:ause  they 
are;  e;e)nsiste;nt  with  se;e;tie)n  110  e)f  the; 
GAA. 

V.  Statutory  and  Exe;ciitive  Order 
Reviews 

Under  the;  GAA.  the;  Aelministrate)r  is 
re;eiiure;el  te)  ap])re)ve;  a  .SIP  suhmissie)!) 
that  e:e)mplie;s  with  the;  j)re)visie)ns  e)f  the; 
Ae:t  anel  ii])])lie:al)le;  fe;ele;ral  re;gulatie)ns. 
.S’f;e42  IJ.S.G.  7410(k):  40  GFR  .'52. 02(a). 
'riius,  in  reviewing  .SIP  suhmissieens. 
EPA’s  re)le  is  te)  a])])re)ve;  state  e;he)ie:e;s, 
pre)viele;el  thiit  they  meet  the;  e:rite;riii  eif 
the;  (iAA.  Ae:e;ordingly,  this  |)re)])e)se;el 
ae:tion  me;re;ly  <i])pre)ve;s  .state;  law  .is 
me;e;ting  fe;ele;ral  re;eiuire;me;nts  anel  ile)e;s 
ne)t  impose;  aelelitieen.d  reeiuirements 
l)e;ve)nel  the)se;  im])ose;el  hv  stiile;  law.  Fe)r 
Ihiit  re;ason.  this  ])ro])e)se;el  ae;tie)n: 

•  Is  ne)t  ii  “signiiie:ant  re;gulatory 
i!e;tie)n”  sul)je;e;l  te)  re;vie;w  bv  the;  OlTie.e; 
e)f  Managemeait  anel  Builge;t  uneler 
Exe;e:utive;  Orele;r  12800  (.'58  FR  .'5173.'5. 
()e:te)l)e;r  4.  1003); 

•  Does  ne)t  impeese  an  infe)rmatie)n 
e:olle;e;tie)n  burelen  uneler  the;  pre)visie)ns 
e)f  the;  Paperweerk  Re;elue:tie)n  Ae:t  (44 
II.S.G.  3.'501  e/  s(!(].)\ 

•  Is  e:e;rtifieel  as  ne)t  having  a 
signifie:ant  e;e:e)nomie:  impact  e)n  a 
substantial  number  of  small  entities 
uneler  the;  Re;gulate)ry  Fle;xil)ility  Ae;t  (.'5 
U..S.C’..  001  et  sp(j.)-. 

•  De)e;s  ne)t  e;e)ntain  any  unfuneleel 
miinelate  e)r  signifie;antly  e)r  unieiuely 
affe;e:t  small  geevernments.  as  ele;se:ril)e;el 
in  the;  l)nfunele;el  Manelate;s  Re;fe)rm  Ae:t 
e)f  100.'5  (Pul).  L.  104-4); 

•  Doe;s  ne)t  have;  Fe;ele;ralism 
im])lie:atie)ns  as  s])e;e:ifie:el  in  Exeeiutive; 
()rele;r  13132  (04  FR  432.'5.'5.  August  10, 
1000): 

•  Is  ne)t  an  e;e:e)ne)niie:ally  signifie;anl 
re;gulate)rv  iie:tion  ha.seel  e)n  he;iilth  or 
.safe;tv  risks  sul)je;e:t  te)  Exe;e:ulive;  Ordeir 
1304'.'5  (02  FR  1088.'5,  April  23,  1007); 

•  Is  ne)t  a  signifie:ant  re;gulate)rv  ae;tie)n 
subjeeit  te)  Exee:utive  Oreler  13211  (00  FR 
283.'5.'5.  Mav  22.  2001); 
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•  Is  not  sul)j(!(;t  to  rcuiuireinents  of 
Section  12((1)  of  the  National 
'llichnology  Transfer  and  Advancement 
Act  of  (l.'i  IJ.S.d.  272  note)  l)(!cause 
a])])lication  of  those  refinireinents  would 
he  inconsistcait  with  the  (iAA;  and 

•  Does  not  ])rovide  fiPA  with  the 
(liscr(!tionarv  authority  to  address,  as 
a])|)ropriate,  dispro|)ortionate  human 
health  or  environmental  effects,  using 
practicable  and  l(!gally  permissihh; 
methods,  under  Execnti\e  Order  12808 
(.'SO  FR  7829,  February  18.  1994). 

FPA  has  ])reliminarily  determineil 
that  tliis  proposed  rule  does  not  have 
tribal  implications  as  s])ecified  by 
Executive  Order  1317.'j  FR  87249, 
November  9.  2000),  h(!canse  the 
determination  does  not  have 
‘‘substantial  direct  eflects"  on  an  Indian 
Tribe  as  a  result  of  this  action.  With 
respect  to  today's  proposed  action  as  it 
relates  to  .South  (iarolina,  EPA  notes  that 
thefiatawha  Indian  Nation  Reservation 
is  located  within  the  .South  Carolina  and 
pursuant  to  the  Catawba  Indian  Claims 
.Settlement  Act.  .S.Ci.  Code  Ann.  27-18- 
120,  “all  .state  and  local  environmental 
laws  and  regulations  ap])ly  to  the 
(litawba  Indian  Nation  and  Reservation 
and  ar(!  fully  enforc:(;able  by  all  relevant 
state  and  loc:al  agimcies  and 
authorities."  Thus,  the  .South  (iarolina 
.SIP  apj)lies  to  the  (litawha  Resia  vation. 
however,  because  todav's  ])roposed 
action  is  not  ap])roving  any  specific  rule 
into  the  .South  (lirolina  .SIP,  hut  rather 
proposing  that  the  .State’s  alreadv 
a])])roved  .SIP  meets  certain  CiAA 
r(uinirements.  EPA  has  jneliminarilv 
determined  that  there  are  no  substantial 
direct  effects  on  the  Catawba  Indian 
Nation.  EPA  has  also  i)reliminarily 
determined  that  these  revisions  will  not 
im])ose  any  substantial  direct  costs  on 
tribal  governments  or  jireempt  tribal 
law. 

List  of  Subjects  in  40  C]FR  Part  52 

Environmental  protection,  Air 
jiollntion  control.  Incorporation  hv 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Particulate;  matter. 
Reporting  and  recordkee))ing 
re(|nirements.  Volatile;  e)rganie: 
e:e)mpe)nnels. 

Aiilliority:  42  ll..S.(].  7401  e;/  svq. 

l)<ile;(I;  fehreiiirv  7.  2013. 

A.  Stiinle;y  Meiiliiirg, 

Acting  Hcgioiuil  Administrator,  itegion  4. 

IKR  Doc.  2()i;i-():tfi41  l•■ilo(l  iiin| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R04-O AR-201 2-0762;  FRL-9781  -9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Approve  Knox  County  Supplemental 
Motor  Vehicle  Emissions  Budget 
Update 

agency:  Envireinmentid  Pre)te;e:tie)n 
Age;ne:y  (EPA). 

ACTION:  Preepeiseel  rede. 

SUMMARY:  EPA  is  propeesing  te;  appre)ve; 
a  re;vi.sion  te;  the  Tenne;s.see  State 
Implementation  Plan  (.SIP),  sidjinitted  te; 
hiPA  een  De;e:eml)e;r  13,  2012,  by  the;  State; 
eif  Teaines.see,  thre)ngh  the;  Tennessee 
Deiiartment  e)f  Environment  anel 
Ce)nse;rvation.  Te;nne;.sse;e;’s  De;e:e;ml)e;r  13, 
2012,  .SIP  re;visie)n  incluele;s  e:hanges  te; 
the;  mainte;nane:e;  plan  Ibr  the;  Knox 
Ce)unty  1-honr  e)zone;  are;a  snhmitteel  ein 
August  28.  1992,  iinel  appre)ve;el  by  EPA 
ein  .Se;])te;ml)e;r  27.  1993.  anel  a 
sid).se;eiue;nt  .SIP  re;visie)n  a];i)re)ve;el  by 
EPA  e)n  August  .8,  1997.  The;  Kne)X 
Ceeunty  l-hemr  eezeene;  are;a  was 
e:e)mprise;el  e)f  Kneix  (iejuntv  in  its 
e;ntire;ty.  riie  De;e;e;mhe;r  13.  2012.  .SIP 
re;visie)n  ])re)pe)se;s  te;  ine:re;a.se;  the;  safetv 
margin  alle)e;iite;el  te;  me)te)r  vehieile; 
emi.ssieins  buelge;ts  Ibr  nitre)ge;n  e)xiele;s 
anel  veilatile;  eirganie:  e:e)m])e)unels  Ibr 
Kne)X  Ceennty  te;  ae:e:e)unt  fe)r  e;hemge;s  in 
the;  emissienis  moelel  anel  vehiede;  mlle;.s 
tniveleel  proje;e:tie)n  me)ele;l.  EPA  is 
api)re)ving  this  .SIP  revi.sie)n  be;e:ause;  the 
.State;  has  ele;me)nstrate;el  that  it  is 
e:onsiste;nt  with  the;  Clean  Air  Ae;t. 

DATES:  Written  ceanments  must  he; 
re;e:eive;ei  e)n  or  be;fe)re;  March  22.  2013. 
ADDRESSES:  .Sid)mit  vemr  e:e)mment.s, 
ielentifieel  by  De)cke;t  ID  Ne;.  EPA-R04- 
OAR-201 2-0782  by  one;  e)f  the;  following 
me;the)els: 

1.  W'W'W. rnaiiUilions. gov:  FoWow  the; 
ein-line;  in.strue:tie)ns  Ibr  submitting 
e:e)mme;nts. 

2.  Enuiil:  /?-/-/?/TS@epe;.gen'. 

3.  Fax:  (404)  .'■)82-9019.' 

4.  Mail:  “EPA-R04-()AR-201 3- 
0782,"  Re;gid;ite)ry  De;ve;le)])nu;nt  .Se;e:tie)n. 
Air  Phnndng  Branedi,  Air,  Pe;.stie:iele;.s  anel 
Te)xie:s  Manageaneait  Divisie)n,  II..S. 
Environmental  Pre)te;e:tie)n  Age;ne:y. 
Re;gie)n  4,  81  E'ensyth  .Stre;e;t  .SW.. 

Atlantii,  (h;e)rgia  30303-8980. 

Hand  Dalivarv  or  (Joarior:  Lyne)r;ie; 
Benjiimin,  Re;gidate)rv  Deve;le)])meid 
Se;e:tie)n.  Air  Planning  Branedi,  Air. 
Pe;stie:ieie;s  anel  Te)xie:s  Manage;me;nt 
Divisiein,  U.iS.  EnvireHuneadal  Pre)te;e:tie)n 
Age;ne;y,  Re;gie)n  4,  81  Fe)rsyth  .Stre;e;t 
.SW.,  Atlanta,  Geeergia  30303-8980.  .Sue:h 


ele;live;rie;.s  are;  only  ae:e:e;j)te;el  eluring  the; 
Re;gie)nal  ()ffie;e;’.s  neermal  heiurs  of 
e)pe;ratie)n.  The  Re;gie)nal  ()ffie;e;’s  e)ffie:i;d 
heairs  e)f  husine;.ss  are;  Meenelav  threengh 
Frielay,  8:30  te)  4:30.  e;xe:luellng  feeleral 
he)liel<iys. 

Ple;ase;  .se;e;  the;  elire;e:t  final  rede;  whie:h 
is  le)e:;ite;ei  in  the;  Ride;s  se;e:tie)n  e)f  this 
Fe;deral  Register  Ibr  elet.uleel 
instrne:tie)ns  eni  he)w  te;  submit 
e:e)mnu;nt.s. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  .She;e:kle;r.  Air  Quality  Me)ele;ling 
anel  Trans])e)rtatie)n  .Se;e:tion.  Air 
Planning  Brane:h,  Air.  Pe;.stie:iele;s  anel 
Te)xie:s  Management  Divisieni,  IJ..S. 
Envire)nme;ntal  Pre)te;e:tie)n  Age;ne;v. 
Re;gion  4,  81  Forsyth  .Streeit  SW., 

Atlanta,  (ieengia  .30303-8980.  Kelly 
Shee:kler  may  he  reae:he;el  by  phe)ne  at 
(404)  .'582-9222  e)r  by  electronic  mail 
aelelre;s.s  she(:kIar.keIl\'@apa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
De;e;e;mhe;r  18.  2012.  EPA  pre)])e)se;el  te) 
approve,  through  ])aralle;l  pre)ce;.ssing.  a 
elraft  re;visie)n  te)  the;  Te;nn(;.sse;e;  .SIP.  EPA 
e;xplaine;el  in  that  ne)tie:e;  that  if  the; 

.Stiite's  final  suhmi.ssie))!  was  e:hange;el, 
EPA  will  e;valuate;  the)se;  e;hange;.s  anel  if 
ne;e:e;.ssarv  ;mel  ;ippre)pri<ite ,  issue 
ane)the;r  ne)tie:e;  e)f  pre)])e).se;d  rideanaking. 
Te;nne;sse;e;'s  final  sid)mittal  was 
elifferent  freem  its  elraft  sid  inittal  anel  as 
a  re;snlt.  EPA  is  ne)W  taking  elire;e:t  fimil 
;ie:tie)n  anel  this  pre)])e)se;el  ae:tie)n  te; 
appre)ve;  Tennessee's  final  sid)mitt;il 
elateel  De;e:e;nd)e;r  13.  2012.  Teeehiv's 
ae:tie)ns  re;])lae:e;  anel  supe;re:e;ele;  EPA's 
])re;vie)us  De;e:e;mbe;r  18,  2012.  pre)pe)sal 
ae:lie)n. 

Aelelitie)nallv.  e)n  Mare:h  12.  2008,  EPA 
issueel  a  re;vi,se;el  e)ze)ne;  Natie)nal 
Ambient  Air  Quality  .Stanelarels 
(NAAQ.S).  Son  73  FR  18438.  The  e:urre;nt 
ae.tion,  he)W'e;ve;r.  is  being  takeai  to 
aelelre;.ss  re;t]idre;ments  uneler  the;  1997  8- 
he)ur  e)zone;  NAAQ.S. 

Fe)r  aelelitie)nal  infe)rmatie)n  re;gcireling 
te)elav's  ae;tie)n  se;e;  the;  elirect  final  rule; 
whie:h  is  j)id)lishe;el  in  the;  Ride;s  .Se;e:tie)n 
of  this  Federal  Registeir.  Threeugh  that 
elire;e:t  final  ride,  EPA  is  ap])re)ving  the; 
.State's  imple;me;ntatie)n  plan  revisieen 
w'ithe)ut  prie)r  ])re)pe).sal  l)e;e:ause;  the; 
Age;ne:y  views  this  ;is  a  ne)ne:e)ntre)ve;rsial 
submittal  anel  antie:ipate;s  ne)  iielver.se; 
e:e)mme;nts.  A  ele;taile;el  ratie)nale;  Ibr  the; 
appre)Vi)l  is  .set  fbrth  in  the;  elire;e:t  fin;d 
rede.  If  ne)  aelve;r.se;  e:e)mme;nts  are; 
re;e:e;ive;el  in  re;s])e)nse;  te;  this  ride,  no 
further  ae:tivitv  is  i:ontemplate;el.  If  EPA 
re;e:e;ive;.s  aelverse  e;omme;nts.  the;  elire;e:t 
final  rule;  will  he;  withelrawn  emel  all 
publie:  e:e)mme;nls  re;e:eive;el  will  be; 
aelelre;s.se;el  in  a  snl).se;e]ue;nt  final  rule; 
hiiseel  on  this  jiropei.seel  rule;.  EPA  will 
ne)t  institute;  a  se;e:e)nel  e:e)mme;nt  pe;rie)el 
ein  this  eloe.ument.  Any  partieas 
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interested  in  connnenting  on  this 
(iocninent  should  do  .so  at  this  tiini;. 

l)al(Hi;  7.  201  a. 

A.  Stanley  Meiliur^. 

Aclin;^  lii'fiioiuil  Adiuinistnitor.  -4. 

Il'K  Dim;.  2lli;t-(ia7(i4  Kill'd  H:4r>  ain| 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R07-OAR-201 2-0758;  FRL  9781-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri;  Restriction  of  Emission  of 
Particulate  Matter  From  Industrial 
Processes 

AGENCY:  Fnvironinenlal  Protection 
Agency  (HPA). 

ACTION;  Proposed  rule. 

SUMMARY:  EPA  propo.ses  to  a|)prove  tlie 
.State  Implementation  Plan  (SIP) 
revision  snhmitted  hy  the  .state  of 
Missouri  on  March  17.  2011.  This 
revision  proposes  to  amend  the  rule 
restricting  emissions  of  particulate 
matter  from  industrial  sources  l)y 
|)roviding  an  alternative  compliance 
method  for  wet  corn  milling  di  ving 
operations.  The  revision  to  Missouri's 
ride  does  not  have  an  adver.se  affect  on 
air  (luality.  EPA’s  approval  of  this  .SIP 
revision  is  being  done  in  accordance 
with  the  reipiirements  of  the  ('.lean  Air 
Act  (CAA). 

DATES;  Comments  on  this  jiroposed 
action  must  he  received  in  writing  hy 
March  22.  2018. 

ADDRESSES:  .Snhmit  your  comments, 
identified  hy  Docket  ID  No.  EPA-R()7- 
()AR-201 2-07.58.  hy  mail  to  Amy 
Bhesania.  Environmental  Protection 
Agency.  Air  Planning  and  Develojmient 
Branch.  11201  Renner  Boulevard. 
Lenexa.  Kansas  00210.  Comments  may 
also  he  submitted  electronicallv  or 
through  hand  delivery/courier  by 
following  the  detailed  instructions  in 
the  ADDRESSES  section  of  the  direct  final 
rule  located  in  the  rules  section  of  this 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT; 

Amy  Bhe.sauia  at  (018)  5.51-7147,  or  hv 
email  at  l)lwsanki.umv@cp(i.<j,()v. 
SUPPLEMENTARY  INFORMATION;  In  the 
final  rules  .section  of  the  Federal 
Register,  EPA  is  ap|)roving  the  state's 
.SIP  revision  as  a  ilirect  final  rule 
without  ])rior  jiroposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 


a])])roval  is  .set  forth  in  tlie  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  res])onse  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  Id’A  receives 
relevant  adver.se  comments,  the  direct 
final  rule  will  he  withdrawn  and  all 
|)ul)lic  comments  received  will  he 
addressed  in  a  suhseiiuent  final  rule 
based  on  this  pro])o.sed  action.  fiPA  will 
not  institute  a  second  comment  jieriod 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  fil’A 
receives  adver.se  comment  on  jiart  of 
this  rule  and  if  that  part  can  he  severed 
from  the  remainder  of  the  rule.  EPA  may 
ado])t  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adver.se 
comment.  For  additional  information, 
see  the  direct  final  rule  which  is  located 
in  the  rules  .section  of  this  Federal 
Register. 

llaliul:  Kehniarv  .5.  2018. 

Karl  Hroiiks, 

I{(!}>i(>n(il  Adniinisinilor.  /tcg/oii  7. 

|1K  Dim:.  2(118-1187711  l  iliMl  2-1(1-18;  a:4.'')  ain| 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  130104009-3099-01] 

RIN  0648-XC432 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery; 
2013-2014  Atlantic  Bluefish 
Specifications 

agency:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
Atmosi)heric  Administration  (NOAA), 
(k)mmerce. 

ACTION:  Proposed  specifications;  riuiuest 
for  comments. 

SUMMARY:  NMF.S  propo.ses  sjiecifications 
for  the  2018  and  2014  Atlantic  bluefish 
fishery,  including  an  annual  catch  limit, 
total  allowable  landings,  a  commercial 
(juota  and  recreational  harvest  limit,  and 
a  recreational  iios.session  limit.  The 
intent  of  this  action  is  to  establish  the 
allowable  2018  and  2014  harvest  levels 
and  other  management  measures  to 
achieve  the  target  fishing  mortalitv  rate, 
consistent  with  the  Atlantic  Bluefish 
Fishery  Management  Plan. 

DATES:  (lomments  must  he  received  on 
or  before  March  7,  2018. 

ADDRESSES:  You  may  submit  comments, 
identified  hy  N()AA-NMF.S-201 8-0000. 
by  any  one  of  the  following  methods; 


•  Hlactronic  Siihinissions:  .Submit  all 

electronic  jmhlic  comments  via  the 
Federal  e-Rulemaking  ])ortal.  (lo  to 
WWW  ions. ;^()v/#!d()(:k(;tD(d(iil:I)= 

\’( )AA-MMFS-20 1 :i-()()()(i,  click  the 
“(Comment  Now!"  icon,  c.onpilete  the 
niipiired  fields,  and  enter  or  attach  your 
comments. 

•  Moil:  .Submit  written  comments  to 
)ohn  Bullard.  Regional  Administrator. 
NMF.S,  Northeast  Regional  Office,  55 
(Ireat  Republic  Drive,  Oloucester,  MA 
01080. 

•  Fax:  (078)  281-0185,  Attn:  Carly 
Bari. 

Instructions:  Comw\wn\s  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  hy  NMF.S.  All  comments 
received  are  a  part  of  the  ])ul)lic  record 
and  will  generally  he  ))osted  for  public 
viewing  on  www.rcf’iilntions.gov 
without  change.  All  personal  identifying 
information  (e.g..  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  .sensitive  information 
submitted  voluntarily  hy  the  sender  will 
he  puhlically  acce.ssihle.  NMF.S  will 
accept  anonvmous  comments  (enter  “N/ 
A"  in  the  recpiired  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  he  accejited  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  onlv. 

(lopies  of  the  s])ecifications 
document,  including  the  Environmental 
Assessment  and  Initial  Regulatory 
Flexibility  Analysis  (EA/IRFA)  and 
other  supporting  documents  for  the 
specifications,  are  available  from  Dr. 
(Christopher  M.  Moore.  Executive 
Director,  Mid-Atlantic  Fishery 
Management  (Council.  .Suite  201. 800  N. 
.State  .Street,  Dover,  DE  10901.  The 
specifications  document  is  also 
accessible  via  the  Internet  at:  http:// 
WWW. ncro. noon. <’o\’. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Carly  Bari.  Fishery  Management 
Specialist,  (978)  281-9224. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Atlantic  bluefish  fishery  is 
managed  coojieratively  hy  the  Mid- 
Atlantic  Fishery  Management  (Council 
((Council)  and  the  Atlantic  .States  Marine 
Fisheries  (Commission  ((Commission). 
The  management  unit  for  hluefish 
.s])(!cified  in  the  Atlantic  Bluefish 
I'ishery  Management  Plan  (FMI’)  is  It.S. 
waters  of  the  western  Atlantic  Ocean. 
Regulations  imiilementing  the  FMP 
appear  at  50  (CFR  jiart  048,  suhparts  A 
and  ).  The  regulations  reiiuiring  annual 
s])ecifications  are  found  at  §048.102. 
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'I’lu;  FMP  recjuires  the  (knmcil  to 
recoiuinend,  on  an  annual  basis,  the 
annual  catch  limit  (ACL),  annual  catch 
target  (At/l’),  and  total  allowable 
landings  (TAL)  that  will  control  iishing 
mortality  (I'’).  An  estimate;  ol  animal 
discards  is  deducted  Irom  the  AtiT  to 
calculate;  the;  I'AL  that  e:an  he;  h<irve;ste;il 
elnring  the;  ye;ar  by  the;  e;e)mme;re:ial  anel 
re;e;re;iitie)nal  fishing  .se;e;tors.  The  I'"MP 
re;einire;s  that  17  ])e;re:ent  eii’the;  AtiT  he; 
alleie'.ateel  tei  the;  e;e)mmere:ial  fishery, 
with  the  re;maining  83  pe;re:e;nt  alloe;ate;el 
to  the  re;e:ri;;ilie)n<il  fishery.  The;  (ienmedl 
may  alsei  re;e:e)mnu;nel  a  re;se;are:h  set- 
asiele  (RSA)  eiuota.  whie;h  is  eleelueled 
from  the  hlnefish  TAL  (after  any 
applie:ahle  transfe;r)  in  an  amenmt 
])i’ope)rtie)nal  tei  the  pe;re:e;ntage;  eif  the 
overall  TAL  as  alle)e;ateel  to  the; 
e:e)mme;n;ial  anil  recreational  seedors. 

The  annual  revie;w  ])roe:e;ss  for 
hlnefish  requires  that  the  ('.oimedrs 
Bluefish  Monitoring  (Committee  ;mel 
Sedentifii:  anel  Statistie;al  Committee 
(SS(i)  re;view  anel  make; 
reexHumenelations  haseel  on  the  best 
available  scientific  information, 
inedneling,  hut  not  limileel  to. 
connneredal  and  re;e:n;atie)nal  cate:h/ 
laniling  stati.stie:s.  current  e;stimate;s  of 
fishing  mortality,  stoi;k  abimelania;, 
elise:arils  for  the  r(;cre;alional  fishe;ry,  anil 
juvenile;  reeauitment.  Ba.se;el  on  the; 
recommeniiations  of  the;  Monitoring 
Committe;e;  and  SSC,  the;  (ioimcil  maki;s 
a  recommenelation  to  the;  NMFS 
Northe;ast  Re;gional  Aelministrator. 
Beu.an.si;  this  FMP  is  a  joint  ])lan,  the; 
('.ommission  also  meets  elnring  the 
annual  s])e;e:ifie;ation  ])re)e:e;ss  to  aelopt 
i:om])leme;ntary  me;asure;s. 

The  Couue:irs  recommenelations  must 
inediiele;  siqiporting  elocumentation 
lamcerning  the;  environmental, 
eeamomie:,  anel  .social  impaeds  of  the; 
recommeneliitions.  NMFS  is  responsible 
for  reviewing  these;  reeaimmenelations  to 
ensure  that  the;y  aediieve  the  FMP 
ohjeadives,  anel  may  mollify  them  if  they 
elo  not.  NMFS  then  ])ul)lishe;s  proposeel 
spi;e:ifie:atie)ns  in  the;  Federal  Regi.ster. 
anil  after  eamsielering  })uhlic  ia)mme;nt. 
NMFS  will  iniblish  final  speedfieaitions 
in  the  Federal  Reigister. 

Prnpnseil  Speidticatinns 

Upddtnd  Modal  lislinnitas 

Aeaaireling  to  Amendment  1  to  the; 
FMP,  overfishing  for  hlue;fish  oeaairs 
whe;n  1’’  i;xea;e;els  the  fishing  morttility 
rate;  that  allows  maximum  sustainahle 
yielil  (Fmsv),  or  the;  maximnm  F 
thresholel  to  he  achie;ve;il.  The;  stoeik  is 
eamsielereel  e)ve;rfishe;el  if  the;  hioma.ss  (B) 
falls  below  the;  minimum  hioma.ss 
thresholel,  whiedi  is  ele;fine;el  as  V2  Bmsv. 


Amenehnent  1  iilso  e;stahlisheel  that  the; 
long-term  target  h'  is  tK)  pe;iea;nt  of  Fmsy 
(Fmsv  =  0.1  d:  therefore;  Fu.,i;c.  =  00 
pe;rea;nt  of  Fmsv.  or  0.17),  anil  the;  long- 
te;rm  target  B  is  Bmsy  -  324  million  lb 
(147,0.'’)2  mt). 

An  age;-strnedma;el  as.se;.ssme;nt 
program  (ASAP)  moile;l  for  hhie;fi.sh  was 
ai)])re)ve;el  by  the;  41st  StoeT  Asse;.ssme;nt 
Re;vie;w  Camnnittee;  (SARC  41)  in  200.'i  to 
estimate;  f’  anel  animal  biomass.  In  )nne; 
2012,  the  ASAP  moelel  was  njulateil  in 
order  to  estimate  the;  eairrent  status  of 
the  hlnefish  stoeT  (i.e;.,  2011  biomass 
anel  F  estimates)  anel  enable  the; 
Monitoring  Committee;  anel  SSC  to 
reaamnneaiel  2013  anel  2014 
s])e;cifications  using  lanelings 
information  anel  siirve;y  ineliea;s  through 
the  2011  fishing  year.  The;  results  of  the; 
a.ssessnient  ujielate  were  as  follows:  (1) 

An  estimateel  stoe;k  biomass  for  2011, 

ICoii  =  292.072  million  lb  (132.800  mt); 
anel  (2)  an  estimateel  fishing  mortality 
rate;  for  2011,  ICoi  1  =  0.114.  Baseel  on  the; 
iqielateel  2011  e;stimate;  of  hlnefish  .ste)e:k 
biomass,  the;  hlne;fish  ste)i:k  is  not 
e:onsiele;re;il  e)ve;i  fisheel:  ICon  is  slightly 
less  than  Bmsy.  hut  well  above  the; 
mininmm  biomass  thre;sholil.  'A  Bmsy, 
of  102  million  lb  (73. .'120  mt).  Fstimates 
of  1'’  have;  ele;e:line;el  from  0.41  in  l‘)t)l  to 
0.114  in  2011.  The;  npelate;d  moelel 
re;snlts  also  e:one:lnele;  that  the;  Atlantie; 
hlnefish  stoe.k  is  not  e;xj)e;rie;ncing 
e)ve;i fishing;  i.e;..  the;  mo.st  re;ce;nt  F  (I'Ton 
=  0.114)  is  le;ss  than  the;  maxinmm  F 
overfishing  thresholel  spe;e;ifie;el  by  SARC 
41  (RMS'!  =  0.1 1)).  Blne;fish  was  elee:lare;el 
re;hnilt  in  200‘). 

2013  and  2014  Cuich  Limits 

Following  the;  framework 
inqilementeel  by  the  Conne:il’s  ACL 
Oninibns  Amenehnent.  the  Conne.il 
re;e:e)mmenile;el  that  ACiL  be  set  to 
ae:e:eptahle  biological  cate.h  (ABC)  for 

2013  (27.472  million  lb,  12.401  mt)  and 
for  2014  (27.0.'i7  million  Ih,  12.273  mt). 
No  deelne:tiems  were  reconnneneleel  to 
ae:e:ount  for  m;mage;me;nt  nne:ertainty; 
the;re;fe)re;.  AB(i=:ACL=ACT  for  both 
years.  The;  AC3’  is  initially  alloe:ateel 
l)e;twe;e;n  the;  re;e:re;atie)nal  fishery  (83 
])e;re;ent)  anel  the;  eiommercial  fishery  (17 
|)e;re:e;nt).  After  ileilneding  an  estimate;  of 
re;cre;ationiil  ili.se:arels  (e;omme;rcial 
elise.arils  are;  consielereel  ne;gligible;),  the 
re;e;re;ational  harve;st  limit  (RHL)  wonlel 
he;  10.100  million  Ih  (8,704  mt)  for  2013 
anel  18.84()  million  lb  (8..')48  mt)  for 

2014  anel  the;  e:omme;re:ial  epiota  wonlel 
he;  4.070  million  lb  (2,118  mt)  for  2013 
anil  4.00  million  Ih  (2.087  mt)  for  2014. 

The;  FMP  spe;e:ifie;s  that,  if  17  ])e;re:e;nt 
of  the  TAL  is  le;ss  than  10. .I  million  lb, 
anel  the;  re;e:re;ational  fisherv  is  not 
projeede;el  to  lane!  its  harve;st  limit  for  the; 


npe:oming  ye;ar,  the;  e:omme;re:ial  fishe;ry 
niiiy  he;  alloe:ate;el  np  to  10. .'i  million  Ih 
as  its  ejiiotei,  provieleil  tli.it  the; 
eiomhination  of  the;  proje;cte;el 
re;e:re;atie)nal  lanelings  anel  the; 
e;onnne;re:ial  quota  ile)e;s  not  e;xe;e;e;el  the; 
TAI>.  The;  RIIL  wonlel  the;n  he;  aeljnste;el 
elownwarel  so  that  the  TAL  wonlel  be; 
nne;hange;el. 

The;  (ionne:!!  proje;e:te;el  an  estimateel 
annual  re;e:re;ational  harvest  for  2013  anel 
2014  of  14.00t)  million  Ih  (0.381  mt).  As 
sne:h,  it  is  e;xpe;e:te;el  that  a  tran.sfe;r  of  iqi 
to  4.080  million  lb  (2.12.‘i  ml)  for  2013 
anil  4.342  million  lb  (1,909  mt)  for  2014 
from  the;  ree-.reational  .se;cte)r  to  the; 
e:omme;rcial  .se;e:tor  conlel  he;  ap])rove;el. 
The;se;  options  represent  the;  preferreel 
alternatives  re;e:ommeneleel  by  the 
Ce)nne;il  in  its  specifie:ations  ele)e:nme;nt. 
'I’he  ae;tnal  transfe;r  amount  in  the;  final 
rule,  if  any.  will  elepenel  on  the  final 

2012  re;cre;citional  lanelings  elata. 

USA 

For  2013.  the;  Conneiil  preliminarilv 
approveel  two  re.se;are;h  jirojeeds  that 
wonlel  utilize  hlnefish  RSA  epiota  anel 
forwareleel  them  to  NOAA's  Crants 
Mfinagement  Division.  TheCionne;!! 
preliminarily  approveel  71. '1, 81 5)  Ih  (32.'i 
mt)  of  RSA  epiota  for  n.se  bv  these; 
j)re)je;e:ts  elnring  2013.  For  2014.  the; 
Ce)nne:il  iirelimimirily  approveel  703, 38.'! 
11)  (310  mt)  of  RSA  epiota  for  future 
research  projects.  I’roportional 
ailjnstments  of  these;  amounts  to  the 
e.ommere.ial  anel  re;e:re;ational  alloe;ations 
wonlel  re;snlt  in  a  final  e;e)mme;re:ial 
epiotii  of  0.070  million  Ih  (4.117  mt)  for 

2013  anel  8.074  million  lb  (3.934  mt)  for 
2014.  anel  a  final  RHL  of  14.009  million 
11)  (0.381  mt)  for  both  2013  and  2014. 
NMFS  staff  will  n])elate;  the;  e;e)mmere;ial 
anel  ree;re;ational  alle)e;atie)ns  haseel  on 
the  final  2013  RSA  awarels  as  i)art  of  the 
final  rule  for  the;  2013  sj)ecifie;atie)ns. 

Pioposad  Racrautiomd  Possassion  Limit 

The;  Conne:!!  re;e;omme;nele;el.  anel 
NMFS  proposes,  to  maintain  the  e;nrre;nt 
re;i:reatie)nal  posse.ssion  limit  of  iij)  to  l.'j 
fish  per  ])e;rse)n  to  achieve;  the;  RHL  for 
both  2013  anel  2014. 

Proposed  State  Commereud  Allocations 

The;  pro))e)se;el  state;  e:e)nnne;rcial 
allocations  for  the;  ree:e)mme;nele;el  2013 
anel  2014  e:e)mme;re:ial  epiota  are;  shown 
in  Table  1,  baseel  on  the;  pe;rce;ntage;s 
s])e;cifie;el  in  the;  h’MP.  'I’liese  epiotas  elo 
not  re;fle;e:t  any  aeljnstnients  for  epiota 
overages  that  may  have;  e)e:cnrre;ei  in 
.some;  state;.s  in  2012.  Any  ])otenticil 
ele;elne;tie)ns  for  .states  that  exe;e;e;ele;el  their 
epiota  in  2012  will  be  ae:e:e)nnleel  for  in 
the  final  rule. 
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Table  1— Proposed  Bluefish  Commercial  State-by-State  Allocations  for  2013  and  2014  (Including  RSA 

Deductions) 


State 

Percent 

share 

2013  Council- 
proposed 
commercial 
quota  (lb) 

2013  Council- 
proposed 
commercial 
quota  (kg) 

2014  Council- 
proposed 
commercial 
quota  (lb) 

2014  Council- 
proposed 
commercial 
quota  (kg) 

ME  . 

0.6685 

60,673 

27,521 

57,985 

26,302 

NH  . 

0.4145 

37,620 

17,064 

35,953 

16,308 

MA . 

6.7167 

609,606 

276,513 

582,603 

264,264 

Rl  . 

6.8081 

617,902 

280,276 

590,531 

267,860 

CT  . 

1 .2663 

114,929 

52,131 

109,838 

49,822 

NY  . 

10.3851 

942,549 

427,533 

900,797 

408,595 

NJ  . 

14.8162 

1,344,715 

609,953 

1,285,148 

582,933 

DE  . 

1 .8782 

170,465 

77,322 

162,914 

73,897 

MD  . 

3.0018 

272,443 

123,578 

260,374 

118,104 

VA  . 

11.8795 

1,078,181 

489,055 

1,030,421 

467,391 

NC  . 

32.0608 

2,909,831 

1,319,878 

2,780,935 

1,261,411 

SC  . 

0.0352 

3,195 

1,449 

3,053 

1,385 

GA  . 

0.0095 

862 

391 

824 

374 

FL  . 

10.0597 

913,016 

414,137 

872,572 

395,792 

Total  . 

100.0001 

9,075,976 

4,116,795 

8,673,941 

3,934,435 

(lassitication 

Pursuant  to  section  3()4(1))(1 )( A)  oi  tlu; 
Magnu.son-.Stex  ens  F'ishery 
(Conservation  and  Manageinent  Ac:t 
(Magnusou-St(!veus  Act),  the  NMFS 
A.ssistant  Administrator  lias  detenniiKMl 
that  this  ])roi)osed  rule  is  consistent 
with  the  Atlantic  lllnelish  F'MP.  other 
provisions  of  the  Magnn.son-.StiiViais 
Act.  and  other  applicable  law.  subject  to 
hirther  consideration  after  public 
comment. 

Tluise  pro|)os(!d  sjiecincations  are 
exem|)t  from  revimv  under  Executive 
Order  12«()(). 

An  IKFA  was  ])repared.  as  nuinired  by 
s(!ction  (i()3  of  the  Regnlatorv  Flexibility 
Act  (RFA).  which  desiaihes  the 
economic  impact  this  jiroposed  ride,  if 
adopted,  would  have  on  small  entities. 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  jireamhle  and  in  the 
SUMMARY.  A  snmmarv  of  the  analysis 
follows.  A  copy  of  this  aiialvsis  is 
available  from  the  (Council  (see 
ADDRESSES). 

.Small  bnsine.sses  o])erating  in 
commercial  and  recriiational  (i.i;..  jiarty 
and  charter  vessel  ojierations)  fisheries 
have  beini  defined  by  the  .Small 
Hnsiness  Administration  as  firms  with 
gross  revenues  of  np  to  .S4.()  and  .$(>..') 
million,  respectively.  The  categories  of 
small  entities  likely  to  be  affected  by 
this  action  include  commercial  and 
chart er/party  vessiil  owners  holding  an 
active  Federal  permit  for  Atlantic 
hlnefish.  as  well  as  owners  of  ve.ssels 
that  fish  for  Atlantic  hlnefish  in  state 
waters.  All  federally  permitted  ves.sels 
fall  into  the  definition  of  small 
businesses;  thus,  there  would  be  no 


disiiroportionate  imjiacts  between  large 
ami  small  entities  as  a  result  of  the 
jnoposed  rule. 

An  active  participant  in  the 
commercial  sector  was  defined  as  anv 
v(!ssel  that  reported  having  landed  1  or 
more  lb  (().4,'i  kg)  in  the  Atlantic  hlnefish 
fishery  in  2011  (the  most  recent  year  for 
which  there  are  complete  data).  The 
active  participants  in  the  commm'cial 
siictor  were  defined  using  two  sets  of 
data.  The  Northeast  seafood  deahn' 
riiports  were  n.sed  to  identifv  742  ve.ssels 
that  landed  hlnefish  in  states  from 
Maine  through  North  (iarolina  in  2011. 
However,  the  Northeast  dealer  datahasi; 
does  not  ])rovide  information  about 
fishery  partici])ation  in  .South  (iarolina. 
(leorgia  or  Florida.  .South  Atlantic  Trip 
Ticket  reports  wen;  used  to  identifv  708 
ves.sels  that  landed  hlnefish  in  North 
('.arolina  and  701  vessels  that  landed 
hlnefish  on  Florida’s  east  coast  in  2011.' 
Blnefish  landings  in  South  (Carolina  and 
(ieorgia  were  near  zero  in  2011, 
rejnesenting  a  niigligihle  ]n'oportion  of 
the  total  hlnefish  landings  along  the 
Atlantic  (ioast.  'rlierefore,  this  analysis 
assumed  that  no  vessel  activity  for  these 
two  .states  took  ])lace  in  2011.  In  recent 
years.  a])])roximately  2.000  party/charter 
ve.ssels  may  have  been  active  in  the 
hlnefish  fishery  and/or  have  caught 
hlnefish. 

'rhere  are  no  new  reporting  or 
recordkeeping  reipiirements  contained 
in  any  of  tin;  alternatives  considered  for 
this  action.  In  addition,  NMF’.S  is  not 
aware  of  any  relevant  Federal  rules  that 
may  ilnplicate.  overla|),  or  conflict  with 
this  proposed  rule. 


'  .SoiiK!  (ilTlinsi!  vosslils  iilso  i(l(!ntiii(!(l  in  llin 
NdiilinasI  (IimUm'  (lata:  lluti'nlorn.  doiihU;  counting  is 
|)ossil)l(!. 


The  IRF’A  in  the  Draft  EA  addressed 
three  iilternatives  (including  a  no 
action/statns  (pio  .ilternative)  for  the 
2013  and  2014  Atlantic  hlnefish  fishing 
years.  All  (piota  iilternatives  considered 
in  this  analysis  are  ha.sed  on  viirions 
commercial  harvest  levels  for  hlnefish  (a 
low.  medinm.  iind  high  level  of  Inirvest). 
For  iinalysis  of  impacts  of  Alternatives 
1  iind  2  for  both  2013  and  2014,  the 
imixitmim  potential  R.SA  (jiiotii  of  3 
])ercent  of  the  TAE  (71. '1,810  lb  (324  mt) 
for  2013  and  703.38.')  Ih  (310  mt)  for 
2014)  was  used.  For  analysis  of  impiicts 
of  Alternative  3  for  both  years,  the  status 
(]no  R.SA  (piota  of  401. 072  Ih  (223  mt) 
was  used.  For  analysis  of  im])acts  of 
Alternative  1  for  2013.  the 
recommended  transfer  of  4.080  million 
11)  (2,12.')  mt)  from  the  recreational 
sector  to  the  commercial  sector  were 
used.  Alternative  1  for  2014,  the 
recommended  transfer  of  4.342  million 
11)  (1,000  mt)  Wiis  n.sed.  For  analysis  of 
impacts  of  Alternative  3  for  2013  and 
2014,  the  transfer  of  .').0.')2  million  lb 
(2.201  mt)  from  the  recreational  sector 
to  the  commercial  sector  was  used, 
which  is  the  same  as  the  2012  transfer 
amount.  Under  Alternative  2  for  both 
2013  and  2014.  no  tran.sfer  of  hlnefish 
would  he  made  from  the  recreational 
.sector  to  the  commercial  sector,  and  the 
allocation  of  the  TAE  would  he  based 
strictly  on  the  ])ercentages  s])ecified  in 
the  EMI’  (17  percent  commercial,  83 
])ercent  recreational). 

For  2013,  Alternatives  1  and  2  would 
im|)lement  a  TAE  of  23.801  million  lb 
(10.823  mt).  For  2014,  Alternatives  1 
and  2  would  implement  a  TAE  of  23.440 
million  lb  (10.03.')  mt).  Alternative  3,  for 
2013  and  2014,  would  implement  status 
(pio  management  measures  for  both 
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years,  which  would  result  in  a  'I’AL 
identical  to  the  2012  TAL,  or  28.207 
udllion  11)  (12,822  mt).  The  pro])o.sed 
2013  and  2014  Atlantic  hlnefish 
specification  alternatives  are  shown  in 
'I’ahle  2,  along  with  the  resulting 
connnercial  (jiiota  and  KHL  after  any 
applicable  transfer  descrihed  earlier  in 
the  j)reainhle  and  after  deduction  of  the 
K.SA  (piota.  Alternative  1  ((ionncil's 
preferred)  would  allocate  9.070  million 
11)  (4,117  mt)  for  2013  and  8.074  million 


11)  (3. ‘134  mt)  for  2014  to  the  commercial 
sector,  and  14.090  million  Ih  (0,381  mt) 
to  the  recreational  sector  for  both  2013 
and  2014.  Ih)!'  2013,  Alternative  2  would 
result  in  the  most  restrictive  commercial 
(piota  and  would  allocate  4. .'530  million 
11)  (2,0.'5.'5  mt)  to  the  commei'cial  sector 
and  leave  18.01.'5  million  Ih  (8,444  mt) 
available  to  the  reci'eational  .sector.  For 
2014.  Alternative  2  would  also  result  in 
the  mo.st  restrictive  commercial  (piota 
and  would  allocate  4.4(52  million  Ih 


-  I 

(2,024  mt)  to  the  commercial  sector  and 
leave  18.281  million  11)  (8,292  mt) 
available  to  the  recreational  sector.  For 
both  2013  and  2014.  Alternative  3 
(status  (pin)  would  allocate  10.317 
million  Ih  (4,080  mt)  to  the  connnercial 
sector  and  17.4.'57  million  Ih  (7,918  mt) 
to  the  recreational  sector.  This 
alternative  would  also  implement  the 
.status  (p’.o  K.SA  level,  which  is  cnrrentlv 
ajipi'oved  for  491,072  Ih  (223  mt). 


Table  2— Proposed  2013  and  2014  Atlantic  Bluefish  Specification  Alternatives  for  iAL,  Commercial  Quota, 

AND  RHL 


Year 

Alternatives 

TAL 

(million  lb) 

TAL 

(mt) 

Commercial 
quota 
(miilion  lb) 

i _ 

Commercial 
quota  (mt) 

1 _ 

RHL 

(million  lb) 

RHL 

(mt) 

2013  .. 

Alternative  1  . 

23.861 

10,823 

9.076 

4,117 

14.096 

6,381 

Alternative  2  . 

23.861 

10,823 

4.530 

2,044 

18.615 

8,444 

Alternative  3  . 

28.267 

12,822 

10.317 

4,680 

17.457 

7,918 

2014  .. 

Alternative  1  . 

23.446 

10,635 

8.674 

3,934 

14.096 

6,381 

Alternative  2  . 

23.446 

10,635 

4.462 

2,024 

18.281 

8,292 

Alternative  3  . 

28.267 

12,822 

10.317 

4,680 

17.457 

7,918 

Commercial  Fishery  Impacts 

To  as.sess  the  impact  of  the 
alternatives  on  commercial  fisheries,  the 
(Council  conducted  a  threshold  analysis 
and  analysis  of  potential  changes  in  ex- 
ves.sel  gross  revenue  that  would  result 
from  each  alternative,  using  Northeast 
dealer  reports  and  .South  Atlantic  Trij) 
Ticket  iej)()rt.s. 

Under  Alternative  1.  the 
I’ecommended  commercial  (juota  for 
2013  is  approximately  79  percent  higher 
than  2011  commercial  landings.  When 
this  commercial  (piota  is  distributed  to 
the  states  from  Maine  to  Florida  (based 
on  the  percentages  sjjecified  in  the 
FMP),  except  for  New  York,  each  state's 
2013  (piota  is  higher  than  its  2011 
landings.  For  New  Yoik,  2013 
connnercial  landings  would  he 
constrained  by  the  2013  commercial 
(piota  under  Alternative  1.  The 
threshold  analysis  jirojected  that  147 
ves.sels  could  incur  revenue  losses  of 
le.ss  than  .'5  percent  and  9  ve.ssels  could 
incur  revenue  losses  of  .'5  ])ercent  or 
more.  Of  the  ve.ssels  likely  to  he 
impacted  with  revenue  reductions  of  15 
percent  or  more,  22  percent  had  gross 
.sales  of  .$1,000  or  less  and  44  percent 
had  gross  sales  of  .$10,000  or  le.ss,  which 
may  indicate  that  the  dependence  on 
fishing  for  .some  of  these  vessels  is 
small.  If  connnercial  (piota  is  transferred 
from  a  state  or  states  that  do  not  land 
their  entire  hlnefish  (piota  for  2013,  as 
was  done  in  2011  and  freiiuently  in 
previous  years,  the  numher  of  affected 
entities  could  change,  thus  changing  the 
adverse  economic  imjiact  on  ve.ssels 


landing  in  the  state(s)  receiving  ipiota 
transfers. 

For  2013.  Alternative  2  would  result 
in  a  commercial  (piota  11  jiercent  below 
the  2011  connnercial  landings. 

Although  the  overall  commercial  (piota 
is  lower  than  2011  commercial  landings, 
except  for  Massachu.setts.  Rhode  Island, 
New  York,  New  jersey .  and  North 
(Carolina,  each  state’s  2013  (piota  is 
higher  than  its  2011  landings.  For  the.se 
states  (Massachusetts,  Rhode  Island, 

New  York,  New  (ersey,  and  North 
(kirolina),  2013  commercial  landings 
would  he  constrained  by  the  2013 
commercial  (piota  under  Alternative  2. 
The  threshold  analysis  projected  that 
.'590  ves.sels  could  incur  revenue  losses 
of  less  than  .'5  percent  and  07  ve.ssels 
could  incur  revenue  los.ses  of  ."5  percent 
or  more.  Of  the  vessels  likely  to  he 
impacted  with  revenue  reductions  of  .'5 
percent  or  more,  19  percent  had  gro.ss 
sales  of  $1,000  or  less  and  .'5.'5  percent 
had  gross  .sales  of  .$10,000  or  le.ss,  which 
may  indicate  that  the  dependence  on 
fishing  for  some  of  these  ve.ssels  is 
small. 

Under  Alternative  3,  the  2013 
connnercial  ipiota  is  approximately  103 
percent  higher  than  the  2011 
connnercial  landings.  Mo.st  states  show 
a  similar  increase  in  fishing 
()])])()rtunities  under  this  alternative: 
however.  New  York's  2013  commercial 
(piota  would  he  lower  than  its  2011 
connnercial  landings.  Analysis  of 
Alternative  3  concluded  that  .'58(5  vessels 
would  likelv  have  no  change  in  revenue 
relative  to  2011,  1.'54  ves.sels  were 
projected  to  incur  revenue  losses  of  less 


than  .'5  percent,  and  2  vessels  were 
projected  to  incur  revenue  loss  of  .'5 
liercent  or  more. 

Under  Alternative  1,  the 
recommended  commercial  (piota  for 
2014  is  approximately  71  percent  higher 
than  2011  connnercial  landings.  When 
this  commercial  (jiiota  is  di.strihuted  to 
the  states  from  Maine  to  Florida  (ha.sed 
on  the  percentages  specified  in  the 
FMF),  except  for  New  York,  each  state’s 
2014  (piota  is  higher  than  its  2011 
landings.  For  New  York.  2014 
commercial  landings  would  he 
constrained  by  the  2014  commercial 
(piota  under  Alternative  1.  The 
threshold  analysis  projected  that  147 
ves.sels  could  incur  revenue  lo.s.ses  of 
less  than  .'5  jiercent  and  13  ve.ssels  could 
incur  revenue  lo.sses  of  .'5  percent  or 
more.  (If  the  vessels  likely  to  he 
impacted  with  revenue  reductions  of  .'5 
])ercent  or  more.  22  percent  had  gross 
.sales  of  $1. (too  or  less  and  .'5(5  jjercent 
had  gro.ss  sales  of  $10,000  or  le.ss.  which 
may  indicate  that  the  dependence  on 
fishing  for  .some  of  these  vessels  is 
small.  If  commercial  ipiota  is  tran.sferred 
from  a  state  or  states  that  do  not  land 
their  entire  hlnefish  (piota  for  2014,  as 
was  done  in  2011  and  freipientlv  in 
])revi()us  years,  the  numher  of  affected 
entities  could  change,  thus  changing  the 
adverse  economic  iinjiact  on  ve.ssels 
landing  in  the  state(s)  receiving  ipiota 
transfers. 

For  2014.  Alternative  2  would  result 
in  a  commercial  (|uota  12  jiercent  below 
the  2011  commercial  landings. 

Although  the  overall  commercial  (piota 
is  lower  than  2011  commercial  landings. 
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ex(:e])t  for  Massaeluisetls.  Rhode  Island. 
New  York.  N(nv  lerstiv.  and  North 
('.arolina.  each  stale's  2014  (inola  is 
higher  than  its  2011  landings.  For  these 
.stales  (Mas.sachu.setts.  Rhode  Island. 

New  York.  New  |ersey.  and  North 
(larolina).  2014  connnercial  landings 
would  he  constrained  by  the  2014 
connnercial  (jiiola  under  Alternative  2. 
I’he  threshold  analysis  projected  that 
504  ves.sels  conld  incur  nn  enue  lo.sses 
of  less  than  5  j)ercent  and  00  ves.sels 
could  incur  revenue  lo.sses  of  5  percent 
or  more.  It  is  ex|)ected  that  the 
desi:ription  of  the  impacted  ve.ssels 
under  non-i)referred  Alternative  2  for 
2013  would  also  ajiply  to  this 
alternative. 

The  connnercial  impacts  under 
Alternative  3  for  2014  would  he 
identical  to  the  impacts  described  in 
Alternative  3  for  2013. 

Kef:reutionai  Fishery  Impacts 

In  Alternative  1  for  2013.  the 
recommended  RHL  for  the  recreational 
sector  (14.000  million  Ih.  0,381  mt)  is 
approximately  22  percent  above  the 
recreational  landings  for  2011  (11.400 
million  Ih.  5.210  mt)  and  21  j)(!rcent 
Ixdow  the  RHL  implemented  for  2012 
(17.457  million  Ih.  7.010  mt).  It  is  not 
anticipated  that  the  recommend  RHL 
will  rtisnlt  in  decnxised  demand  for 
party/charter  boat  trips  or  affect  angler 
partici])ation  in  a  negative  manner.  At 
the  pre.sent  time,  there  an;  neither 
h(4iavioral  or  (hunand  data  available  to 
estimate  how  sensitive  parly/charter 
boat  anglers  might  he  to  propo.sed 
fishing  regulations.  Howev(!r.  given  the 
level  of  the  adjusted  recreational  harvest 
limit  for  2013  and  2014  and  recreational 
landings  in  recent  years,  it  is  likely  that 


given  th(^  propo.sed  recreational  harvest 
limits  under  all  alternatives  evaluated, 
the  demand  for  |)arty/chart(!r  boat  trips 
may  not  lx;  negatively  impacted. 

Overall,  it  is  not  ex|)ecled  that  the  final 
reciHiational  management  measures  will 
affect  gross  revenues  t)f  husines.ses 
providing  goods  and  s(!rvic(;s  to  anglers 
parlicij)ating  in  the  ])art\7charler  boat, 
private/rental  boat,  and  shore  fisheries 
for  blnefish.  For  2013,  the  impacts 
under  Alternative  2  and  3  an;  ex])ected 
to  he  similar  to  the  recreational  impacts 
under  Alternative  1.  The  IRFA  analyziul 
the  maximum  transfer  amount  from  the 
recreational  sector  to  the  commercial 
sector,  hnt  future  updates  of  recreational 
harvest  projections  could  result  in  a 
smaller  transfer  amount,  resulting  in  a 
higher  RHL. 

The  2013  RHL  under  Alternative  2 
would  he  02  percent  higher  than  the 
recreational  landings  in  2011  ami  7 
percent  higher  than  the  2012  RHL. 
llneler  Alternativ(!  3.  the  2013  RHL 
would  lx;  52  j)ercent  higher  than  2011 
recreational  landings  and  the  same  as 
the  2012  RHL.  riuis.  Alternatives  2  and 
3  are  not  expcicted  to  have  any  negative 
(dlects  on  recnxitional  fisherimm  or  the 
demand  for  ])arl\7charler  boat  trips.  In 
addition,  neitluu’  of  these  alternatives 
are  expected  to  result  in  recreational 
landings  in  excess  of  the  RHL. 

The  recreational  im|)acts  for  tlu?  2014 
alternatives  art;  the  .sanu;  as  those  for  the 
respective  alternatives  for  2013. 

RSA  Quota  Impacts 

For  analysis  of  each  alternative,  the 
maximum  RSA  (piota  amount  (3  percent 
of  the  TAL)  was  deducted  from  the 
initial  overall  TAL  for  2013  and  2014  to 
derive  the  adjusted  2013  and  2014 


commercial  (piotas  and  RHLs  under 
each  alternative.  Thus,  the  threshold 
analyses  for  each  alternative  accounted 
for  overall  reductions  in  fishing 
o])portunities  due  to  RSA. 

.Specifications  of  R.SA  cpiota  for  2013 
and  2014  are  expected  to  benefit  all 
participants  in  the  fishery  as  a  result  of 
improv(;il  data  and  information  for 
manag(;ment  or  st(x:k  assessment 
purposes. 

Summary 

The  (’.onncil  reconuuend(;d 
Alternative  1  for  both  2013  and  2014. 
over  Alternatives  2  and  3.  because  it  is 
projected  to  achieve  the  target  F  in  2013 
and  2014.  respectively,  while  providing 
the  .second  least  re.strictive  commercial 
c]iu)ta  among  the  alternativ(;s  analyzed. 
Alt(;rnati\'e  2  was  not  recommended  by 
the  Council  because  it  would  yield  the 
lowest  commercial  fishing  opi)ortnnities 
among  the  alternatives  due  to  an 
ah.sence  of  a  (piota  transfer  under  this 
alternative.  Alternative  3  was  not 
.selecti;d  because  it  would  he 
inconsistent  with  the  advice  of  the  .S.SC 
and  the  Monitoring  (Committee  due  to 
failing  to  make  an  (;ffort  to  ])r(;v(;nt 
overfishing. 

Authority:  1()II..S.(;.  1801  ;■/ .sf.'f/. 

Dated;  I'ehruarv  12,  2013. 

Alan  I).  Kisenhoover, 

Diivclor.  Offirr  oj  Siisl(iin(il)lc  Fisheries, 
performing  Ihe  fnnclions  (ind  duties  of  the 
Deputy  Assistant  Administrator  for 
^(‘gnlatorv  Programs.  X'atiomd  Marine 
Fisheries  S(n'vi(:(\ 

ll-'K  Hoc.  2()13-()37H1  Filed  2-]‘)-i:t:  8:4.")  am| 
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Notices  Focloral  Ri;f>i.ster 

Yol.  78.  No.  34 
\V(!(liU!S(liiv.  I•’(;l)^ua^v  20.  2013 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

ITibruarv  14.  2013. 

The  Department  of  Agriculture  has 
suhmitteci  the  following  information 
collection  re()nirement(s)  to  OMB  for 
review  and  clearancr;  under  the 
Paperwork  Reduction  Act  of  Hlfl.'i. 

Pnhlic  Law  104-1 .3.  Comments 
regarding  (a)  Wlujthiir  tin;  collection  of 
information  is  necessary  for  the  ])ro])er 
l)erformanc(!  of  the  functions  of  the 
agency,  including  wh(!ther  the 
information  will  have  jiractical  utility: 

(h)  the  accuracy  of  the  agency’s  (;.stimate 
of  hurden  including  the  validity  of  the 
methodology  and  assimijitions  used;  (c) 
ways  to  enhance  the  (inalify,  utility  and 
clarity  of  the  information  to  he 
collected;  (d)  ways  to  minimize  the 
hurden  of  the  collection  of  information 
on  those  who  are  to  resjiond.  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  he  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB). 

()Ilh\_Subnussion@()\IIimP.GOV  or 
fax  (202)  •TO.'i-.THOO  and  to  Departmental 
Clearance  Office.  USDA,  OCR).  Mail 
Slo])  7002,  Washington,  DC  202.'i0- 
7002.  Comments  nigarding  these 
information  collec:tion.s  are  best  a.ssured 
of  having  their  full  (dfect  if  received 
within  March  22,  2013.  Co])ie.s  of  the 
snhmi.ssion(s)  mav  1)(!  ohtaimul  hv 
calling  (202)  720-0081. 

An  agency  may  not  conduct  or 
s])on.sor  a  collection  of  information 
nnle.ss  the  collection  of  information 
displays  a  currently  valid  OMB  control 
mnnher  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
])er.sons  are  not  required  to  resjjond  to 


the  colhiction  of  information  unless  it 
dis|)lays  a  cnrnmtiy  valid  OMB  control 
mnnher. 

Office  of  the  Chief  Information  Officer 

Tith;:  USDA  eAnthentication  Service 
Customer  Regi.stration. 

OMB  (jontrol  Niiinhar:  ().‘5()3-()()14. 

SuiunKuv  o/  C’o//er//on;  The  USDA 
Office  of  the  Chief  Information  Officer 
(OCIO)  has  developed  the 
eAnthentication  system  as  a 
management  and  technical  jirocess  that 
adilres.ses  u.ser  authentication  and 
authorization  jirereiinisites  for 
providing  services  electronically.  The 
jirociess  reipiires  a  voluntary  one-time 
electronic  self-registration  to  obtain  an 
eAnthentication  account  for  each  USDA 
cu.stomer  desiring  access  to  online 
.servit:es  or  applications  that  reiiuire  user 
eAnthentication.  'fhe  information 
collected  through  the  electronic  self- 
regi.stration  process  is  neces.sarv  to 
enable  the  (dectronic  authentication  of 
users  and  grant  them  access  to  only 
those  resources  for  which  they  are 
authorized.  'I’Ik!  authoritv  to  collect  this 
iiddrmation  as  well  as  the  new  Oidine 
Identity  Proofing  function  can  he  found 
in  Section  2,(c),  of  tlu;  Freedom  to  IvFile 
Acl  (Pul).  L.  1  ()()-222),  the  (Government 
Pai)erwork  Idimination  Act  (UPIGA.  Pub. 
L.  l().')-277),  the  Electronic  Signatures  in 
(Global  and  National  (Gommerce  Act  (E- 
Sign.  Pill).  L.  10()-229),  and  the  E- 
(Government  Act  of  2002  (11. R.  24.58). 

Nooci  (ind  LJso  of  tho  hifornuition:  The 
USDA  eAnthentication  Service  jirovides 
public  and  government  businesses 
single  sign-on  ca])ahility  for  USDA 
aj)plications,  management  of  user 
credentials,  and  verification  of  identifv, 
authorization,  and  electronic  signatures. 
USDA  eAnthentication  obtains 
cu.stomer  information  through  an 
electronic  self-registration  ])roce.ss 
])rovided  through  the  eAntlientication 
Wei)  site.  The  voluntary  self-regi.stration 
process  aj)plies  to  USDA  Agency 
customers,  as  well  as  employees  who 
reipiest  access  to  ])rotected  USDA  Web 
applications  and  services  via  the 
Internet.  Users  can  register  directly  from 
Ihe  eAnthentication  Web  site  located  at 
WWW  .couth. ogov.iis(i(i.<’ov.  'I'he 
information  collected  through  the 
online  .self-registration  process  will  he 
used  to  ])rovide  an  eAnthentication 
account  that  will  enable  the  electronic 
authentication  of  u.sers.  The  n.sers  will 
then  have  acce.ss  to  authorized  resources 
without  needing  to  reanthenticate 


within  the  context  of  a  single  Internet 
.session. 

Description  of  licsiwndcnts:  Farms; 
Individuals  or  Households;  Business  or 
other  for-])rofit;  Not-for-])rofit 
institutions;  Federal  government;  State. 
Local  or  Tribal  (Government. 

Nuniher  of  Respondents:  1 14.840. 
Frequency  of  Resfronses:  Report  i  ng: 
(In  occasion. 

Tot(d  hurden  hours:  3.5.5).51. 

Ruth  Hrowii, 

Defnirliuentat  Infornuition  Colieclion 
(dearunce  Officer. 

IFR  Doc.  Z()i:t-():i«87  Filed  2-U)-i:i;  H:4.")  ain) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

Fohniarv  14.  201 3. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  re(iuirement(.s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  100.5. 
Pnhlic  Law  104-13.  (Gomments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  jiroper 
j)erformance  of  the  functions  of  the 
agenev,  including  whether  the 
information  will  have  practical  utility; 
(h)  the  accuraev  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  (]nalitv.  ntilitv  and 
clarity  of  the  information  to  he 
collected;  (d)  ways  to  minimize  the 
hurden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  ajipropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  and  other  forms  of 
information  technologv. 

(Gomments  regarding  this  information 
collection  received  by  March  22,  2013 
will  he  considered.  Written  comments 
should  he  addressed  to:  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regnlalorv  Affairs.  Office  of 
Management  and  Budget  (OMB),  New 
I'Gxecutive  Office  Building.  725 — 17th 
.Street  NW.,  Washington,  D(G  20503. 
(Gonunentors  are  encouraged  to  submit 
their  comments  to  OMB  via  email  to; 
()IRA_Suhnnssion@OMR.E()r.a()V  or 
fax  (202)  39.5-580()  and  to  Departmental 
(Glearance  ()ffii;e,  USDA.  (XGIO.  Mail 
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Stop  7002,  Washington,  DC  2()2.'i()- 
7()()2.  C,oj)ies  of  the  siil)ini.ssion(s)  may 
1)1!  ol)taine(l  hv  calling  (202)  720-8(i8i. 

An  agency  mav  not  conduct  or 
.sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currentlv  valid  OMll  control 
numl)(!r  and  the  agencv  informs 
|)otential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
jMir.sons  are  not  nuiuired  to  nispond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMll  control 
number. 

Forest  Servif:e 

77//e;  Forest  Industries  Data 
Collection  System. 

OMB  (jontvol  X'lunhcr:  O.'lttti-OtJlO. 

Siiniiudi'v  oj  (Collect ion:  The  Forest 
and  Range  Renewable  Resources 
Planning  Act  of  1874  (Pub.  L.  83-278). 
National  Forest  Management  Act  of 
1878  (18  II.S.C.  1800).  and  the  Forest 
and  Rangviland  Renewable  Resources 
Research  Act  of  1878  (Pub.  L.  8.')-307) 
amemhul  hv  the  Fnergv  .Securitv  Act  of 
1880  (42  D.'S.C.  8701)  recpiire  the  Forest 
.Si'rvice  (f'.S)  to  (ivaluate  trends  in  tlu! 
use  of  logs  and  wood  chips,  to  forecast 
antici])ate(l  levels  of  logs  and  wood 
chips,  and  to  analyze!  chang(!s  in  the 
harvest  of  the  resources.  For(!st  ])ro(luct  ■ 
and  oth(!r  wood-using  industries  are 
important  tt)  state.  r(!gional.  and 
national  economi(!s.  In  most  south(!rn 
.states,  the  value  of  roun(l(!(l  timber 
products  is  ranked  either  first  or  s(!cond 
in  r(!lation  to  oth(!r  major  agricultural 
crops.  The  importance  and  value  of  the 
timl)(!r  products  industry  is  significant 
in  other  regions  of  tlu!  IJniteil  .States  as 
well.  The  F.S  will  collect  information 
using  (juestionnaires. 

iVeed  and  I’so  oftJia  Information:  To 
monitor  the  tyj)es.  sj)ecies.  volumes, 
.sources,  and  ])rices  of  the  timber 
ju'oducts  harve.st(!d  throughout  the 
Nation.  Using  the  “Primary  Mill 
Questionnain!”  F.S  will  collect 
industrial  round  wood  information  from 
the  primary  wood-using  industri(!s 
throughout  the  United  .States  and  from 
mills  in  Canada  that  directlv  rec(!ive 
wood  from  tlu!  Unitiid  .Stat(!s.  F.S  will 
also  use  the  “Pulp  iv  Board  Forest 
hulu.stries  Questionnaire.”  'flu!  data  will 
l)(!  us(!d  to  d(!velo])  .sp(!cific  economic 
development  plans  for  a  new  forest - 
n!late(l  industry  in  a  .State  and  to  assist 
exi.sting  industries  in  identifying  raw 
material  problems  and  opportunities,  if 
the  information  were  not  collected,  data 
would  not  1)(!  available  for  sub-state, 
.state,  regional  and  national  polic:y 
makers  and  program  develo])(!r.s  to  make 
decisions  related  to  the  fore.stland  on  a 
.scientific  basis. 


D(:s(:ri})iion  of  Bospondants:  Husiness 
or  other  for-profit:  Not-for-profit 
institutions. 

\hnnhar  of  Baspondanis:  1  ,‘)37. 
Fraqnancy  of  B(;sj)ons(!s:  R(!port  ing: 
On  occasion:  Annuallv. 

Tot(d  Barden  Hoars:  1 .718. 

CharleiK!  I’ark(!r, 

Dejnirinn'nldl  Informal  ion  (ioll(-(:lion 
(iloarance  ( Ifficor. 

|1K  Doc.  a;.).'')  iimi 
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DEPARTMENT  OF  AGRICULTURE 

Creation  of  a  New  Computer  Matching 
Program  That  Will  Expire  on  August 
13,  2014 

agency:  National  Finance  (ientiir. 

United  States  Department  of 
Agriculture. 

ACTION:  Notice!  of  a  (iomput(!r  Matching 
Program  (CMP). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1874  (.'I  U..S.C.  .'■).^)2a).  as 
amend(!(l  hv  the  Computer  Matching 
and  Privacy  Protection  Act  of  1888  (Pnh. 
L.  100-.')()3).  Office  of  Management  and 
Budget  (OMB)  (hiidelines  on  the! 
(Conduct  of  Matching  Programs  (.'14  f'R 
2.')818  puhlish(!(l  )une  18,  l‘)8‘)),  and 
OMB  Circular  No.  A-13().  r(!vi.se(l 
Nov(!ml)er  28.  2()()().  tlu!  D(!partment  of 
Agricultur(!'.s  (U.SDA)  National  f’inanci! 
Center  (NF(i)  is  publishing  notice  of  a 
comi)uter  matching  program  ((IMP)  that 
NF(i  will  conduct  on  l)(!half  of  itself  and 
the  Offici!  of  P(!rsonnel  Management 
(OPM)  utilizing  records  from  tlu!  .Social 
.Security  Administration  (.S.SA). 

DATES:  Fehruarv  14.  2013  to  August  13. 
2014. 

ADDRESSES:  Anthony  Priola.  Associate 
Director.  Covernment  Insurance  and 
(Collection  Directorate,  National  Finance 
Cent(!r.  13800  Old  (lentillv  Road,  New 
Orleans,  LA  70128. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Anthony  Priola.  (1)04)  428-1282. 
SUPPLEMENTARY  INFORMATION: 

A. (ieneral 

I’he  Privacy  Act  (.'5  IL.S.CC.  .').')2a),  as 
amen(l(!d.  estal)lish(!s  the  conditions 
under  which  comi)uter  matching 
involving  the  Federal  gov(!rnment  could 
he  performed  and  adding  certain 
prot(!ction.s  for  individuals  a])])lying  for 
and  receiving  Imderal  benefits.  It 
i(!(iuir(!.s  Fiuleral  agencies  involved  in 
computer  matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  for  agencies 
partici])ating  in  the  matching  programs: 

(2)  (Ihtain  aj)j)roval  of  the  match 
agreement  by  the  Data  Integrity  Boards 


(DIB)  of  the  i)artici])ating  Federal 
agencies: 

(it)  I'urnish  detaihul  r(!])orts  about 
matching  ])rograms  to  (CongriLss  and 
OMB: 

(4)  Notify  a|)plicant.s  and  l)en(!ficiari(!S 
that  th(!ir  r(!Cor(ls  are  subject  to 
matching: 

(.'))  Verify  match  findings  before 
riiducing.  .sus])(!nding.  termination  or 
denying  and  individuar.s  l)en(!fits  or 
paym(!nt.s. 

B.  NF(C  (Computer  Matching  Program 
Subject  to  the  Privacy  Act 

'fhe  ])urj)ose  of  this  NF(C  (Computer 
Matching  Program  is  to  verify  a])])licant 
eligibility  for  the  Pre-Existing  Condition 
Insurance  Plan  (P(CIP)  im])lemente(l  j)er 
the  Patient  Protection  and  Affordable 
(Care  Act  (the  PPACCA:  Pub.  L.  111-148). 
Below  is  a  detail(!(l  descri])tion  of  the 
matching  program. 

Notic;e  of  (Computer  Matching  Program 

NFC  will  match  ap])licant  records 
with  .S.SA  records  to  verifv  eligihilitv  for 
PCIP.  OPM  will  have  access  to  the  ' 
results  of  the  (CMP  to  adjudicati!  a])i)eal.s 
to  initial  eligihilitv  (l(!termination.s. 

A.  Bartivipaiino  A^^oncies 

The  U..S.  De])artment  of  Agricultun!’s 
National  l'’inance  (Center  (NF(C),  the  U..S. 
Office  of  Personnel  Management  (OPM). 
and  the  .Social  .Securitv  Administration 
(S.SA). 

B.  Parposo  of  the  Matching  Program 

S.SA  will  ])rovid(!  data  to  NF(C  for  the 
puri)ose  of  enrolling  eligible  apjilicants 
in  the  P(C1P.  implemented  under  the 
PPA(CA.  .Section  1101  ofthePPACA 
requires  that  an  individual  eligible  for 
the  P(C1P  must  he  a  citizen  or  national 
of  the  United  .States  or  lawfully  pre.sent 
in  the  United  .States.  Under  this 
Agreement.  .S.SA  will  confirm  the 
consistency  against  .S.SA  records  of 
certain  information  provided  by  NFC  on 
applicants  for  the  high  ri.sk  pool  (HRP) 
program  under  PPACCA.  Ol^M  will  have 
access  to  the  results  of  the  (CCMP  to 
adjudicate  a])])licant  a])])eal.s  to  initial 
eligibility  deterndnations. 

C.  Aathoritv  for  (Jondacting  the 
Matching  Program 

'fhe  legal  authority  for  this  match  is 
.section  1411  (c)(2)(A)(i)  and  (ii)ofthe 
PPA(CA,  section  1108  of  the  .Social 
.Security  Act  (42  U..S.(C.  1308(h)),  .') 

U..S.(C.  .^).')2a(l))(3)  of  the  Privaev  Act,  and 
the  r(!gulation.s  and  guidance 
])ronudgated  there  under. 

D.  Categories  of  Beeords  and 
h  1  di  \  'id  1 1  a  Is  Co  \  'cred 

.Section  1101  of  the  PPACCA  reepdres 
that  an  individual  eligible  for  PCCIP  must 
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1m;  a  citizen  or  national  of  the  United 
States  or  lawfnlly  ])resent  in  the  United 
.States.  NFC  will  disclo.se  ajjplicant 
information  to  .S.SA  from  the  tl.S. 
D(;i)artment  of  Health  and  Unman 
.S(;rvices’  .SOR  ()n-tK)-27.'),  Fre-Fxisting 
(iondition  Insurance  Flan  system  of 
r(;cords  for  tin;  ijurpose  of  verifying 
citizenshi])  status  for  FtilF. 

.S.SA  will  match  this  information 
against  the  Mast(;r  Fil(;s  of  .S.SN  Holders 
and  .S.SN  A])pIications.  S.SA/OfiFA.S. 
()()-()().')8,  full  text  j)nl)lished  at  71  FR 
Oanuary  11. 20()(i);  the  Ma.ster 
Beneficiary  Record.  .S.SA/OR.SIS  (>()- 
()()‘)(),  fidl  text  j)iihlished  at  71  FR  1828 
(January  11. 2008):  and  .Supplemental 
.S(;cnritv  Income  and  .S]M;cial  Veterans 
Benefits  SSA/CIDSSIS,  80-0103,  full  text 
published  at  71  h'R  182()  (Januarv  11, 
2008). 

E.  IncIusivH  Deltas  of  tha  Matching 
Pvogvain 

'I’his  computer  match  will  begin  no 
sooner  than  30  d.iys  from  the  date  NFC 
publishes  a  (iomputer  Matching  Notice 
in  tlu;  Federal  Register  or  30  days  from 
the  date  copies  of  the  ai)prov(;d 
agreement  and  the  notice;  of  the 
matching  ])rogram  an;  s(;nt  to  the 
Congressional  committee  of  jurisdiction 
nnd(;r  subsections  (())(2)(B)  and  (r)  of 
the  Frivacy  Act.  as  amend(;d,  or  30  days 
from  the  date  the  a))])roved  agreement  is 
s(;nt  to  the  Office;  e)f  Management  anel 
Buelget,  whie:he;ve;r  is  later.  pre)viele;el  ne; 
e;e)nnne;nts  are;  ree:eive;el  whie:h  result  in 
a  e;e)ntrary  ele;te;rminatie)n. 

E.  Address  for  Uacaipt  of  Public 
(ioinniants 

Inelivieluals  wishing  to  commeait  on 
this  matching  ])re)gram  she)ulel  se;nel 
e:e)mments  to  Mr.  Anthe)ny  Frie)la  at 
tonv. priola@nfc.usda.gov,  e)r  use  tlie 
mailing  aelelress  liste;ei  uneler  the 
Aelelresstxs  he;aeling. 

Dated:  fehruary  14.  2013. 

Katlili;i;ii  A.  Me;rrigan, 

Deputy  Sacratary. 
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BILLING  CODE  3410-91-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Rural  He)using  .Se;rvie:e;,  U.SDA. 
ACTION:  Fre)pe)se;el  e:e)lle;e:tion:  e:e)mme;nts 
re;e]ue;st. 

SUMMARY:  In  ae:e:orelance  with  the 
Fa])e;rwe)rk  Reeluedion  Ae:t  of  lOO.I,  this 


ne)tie:e;  anne)une:e;s  the;  Rural  He)using 
.Se;rvie:e;’s  (RH.S)  inteaition  te;  re;eiue;st  an 
extension  fe)r  the;  e:urre;ntly  appre)ve;ei 
iid'ormatie)!!  e:e)lle;e:tie)n  in  suppeat  e)f  e)ur 
])re)gram  for  Ce)m])laints  anel 
Ce)m])e;n.satie)n  fe)r  (;e)nstrue:tie)n  De;fe;e:ts. 
DATES:  (;e)mme;nts  e)n  this  ne)tie;e  mn.st  he; 
re;e:e;ive;el  by  April  22,  2013  te;  he;  assureel 
e)f  e:e)nsiele;ratie)n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myrein  \Ve)e)ele;n,  Finane;e;  anel  Le)an 
Amdyst,  .Single;  Family  Housing  Dire;e;l 
Leian  Divisiein,  RH.S,  U.S  Di;partme;nt  e)f 
Agrie:ullure;,  .STOF  0783,  1400 
Inelepe;neleau:e;  Avenue;  SW., 

Washington.  DC  202.'i0-0783. 

Telephe)ne;  (202)  720-4780. 
SUPPLEMENTARY  INFORMATION: 

Title:  RD  Instrue:tion  1924-F. 
“Ce)mplaints  anel  Compensation  for 
Ce)n.strue:tie)n  De;fi;e:ts.” 

OMB  Nninher:  O.l  75-0082. 

Expiration  Date  of  Approval:  05-31- 
2013 

Tvpe  of  Becjiiest:  Extensieai  e)f  a 
e.nrrentlv  appre)ve;el  infe)rmatie)n 
e:e)lle;e:tie)n. 

Abstract:  The;  Ceimplaints  anel 
Cieimpen.satie)!!  fe)r  (;e)nstrue;tie)n  De;fee:ts 
preignun  unele;r  .See:tie)n  500C  eif  Title;  Y 
eifthe;  Heinsing  Ae;t  e)f  1040,  as  ame;nele;el, 
j)re)viele;s  fnneling  te;  eligible  ])e;rse)ns 
whe)  have;  strue;tural  ele;fe;e:ts  with  their 
Age;ne:y  finane:e;el  heane;s  te;  e:e)rre;e;t  these; 
])re)l)le;ms.  ,Strue;tural  ele;fe;e:ts  are;  ele;fe;e:ts 
in  the;  elwelling,  installatiein  eif  a 
manufae:ture;el  he)me;.  eii  a  re;Iate;el  fae:ility 
eir  a  ele;fie;ie;ne:y  in  the;  site;  e)r  site; 
ele;ve;le)])me;nt  whie:h  elire;e;tly  anel 
signifie:antly  re;elue:e;s  the;  u.seful  life;, 
hahitahility,  ea-  inte;grity  e)f  the;  elwelling 
e)r  unit.  The  ele;fe;e:t  may  he;  ehie  te;  fanltv 
mate;rial,  poe)r  workmanship,  or  latent 
e:ause;s  that  e;xiste;el  when  the;  elwelling 
or  unit  w;is  e;onstrue:teel.  'flu;  perioel  in 
whie:h  te;  plae:e;  a  claim  tea'  a  eleft;ct  is 
within  18  months  after  the  elate  that 
finane:ial  assistane:e  was  grante;el.  If  the; 
elefee:t  is  ele;te;rmineel  te)  he  strue:tural  anel 
is  eiovereel  by  the  hnileler’s/elealer’.s- 
e;e)ntracte)r’s  warranty,  the  e:e)ntrae;tor  is 
e;x])e;e:te;el  te)  e:e)rre;e;t  the  ele;fe;e;t.  If  the; 
ce)ntrae;te)r  canne)t  or  will  ne)t  e;e)rre;e;t  the 
elefe;e:t,  the  l)e)rre)vve;r  mav  he 
e;e)mpe;nsate;el  for  having  the;  ele;fe;e:t 
e:e)rre;e;te;el,  uneler  the;  (ie)mplaints  anel 
Ce)mpe;n.satie)n  fe)r  Ce)nstrue:tie)n  I)e;fe;e:ts 
pre)gram.  l’re)visie)ns  e)f  this  sul)|)art  ele) 
ne)t  applv  te)  elwellings  finane;e;el  with 
.Se;e:tie)n  502  (hiar;mte;e;el  le)ans. 

Estimate  of  Burden:  Fuhlie;  re;pe)rting 
lor  this  e:e)lle;e;tie)n  e)f  infdrmatie)!)  is 
e.stimateel  te)  average;  .32  he)urs  per 
re;s])e)n,se;. 

Bespondents:  Inelivieluals  e)r 
lu)use;holels. 

Estimated  Number  of  Bespondents: 
200. 


Estimated  Number  of  Besponses  per 
Bespondent:  1.25. 

Estimated  Number  of  Besponses:  250. 

Estimated  Total  Annual  Burden  on 
Bespondents:  80  hours. 

Ce)pie;s  e)f  this  infe)rmatie)n  e:e)lle;e;tie)n 
e:an  he;  e)l)taine;el  fre)m  Je;anne;  )ae:e)l)s. 
Re;gulatie)ns  anel  Fape;rwe)rk 
Management  Brane:h.  at  (202)  802-0040. 

(Comments 

(;e)mme;nts  are;  inviteel  on:  (a)  Whether 
the  i)re)pe)se;el  e:e)lle;e:tie)n  e)f  infe)rmatie)n 
is  nee:essary  fe)r  the;  pre)pe;r  pe;rfe)rmane:e; 
e)f  the;  functie)ns  e)f  RH.S,  ine;lneling 
whe;ther  the  infe)rmation  will  have 
prae;lical  utility;  (h)  the;  ae;e:urae:v  e)f 
RHS's  estimate  of  the  hurelen  of  the; 
propo.seel  ce)llee:tie)n  e)f  information. 
ine:lueling  a  variety  e)f  methe)elole)gy  anel 
assumptions  useel;  (e:)  ways  te)  enhane:e 
the;  epiaiity.  utility,  anel  e:larity  of  the 
infe)rmatie)n  te)  he;  e:e)lle;e;teel:  anel  (el) 
ways  te)  minimize  the;  hurelen  of  the 
e:e)llee;tie)n  e)f  infe)rmatie)n  e)n  the).se;  whe) 
are;  te)  re;spe)nel.  ine:lueling  thre)ugh  the; 
use;  e)f  appre)])riate;  aiite)mate;el. 
e;le;e:tre)nie:.  me;e:hanie;al.  e)r  e)the;r 
le;e:hne)le)gie;al  e;e)Ile;e:tie)n  te;e;hnie]ue;s  e)r 
e)the;r  fe)rms  e)f  infe)rmatie)n  te;e;hne)le)gy. 
(kanments  may  he;  sent  te;  Brigitte 
.Sumte;r,  Re;gulatie)ns  anel  Fape;rwe)rk 
Management  Brane;h.  II. .S.  De;])artme;nt 
e)f  Agrie.iilture,  Rural  De;vele)pme;nt, 
.STOF  0742.  1400  Inele;pe;nele;ne:e;  Avenue; 
.SW..  Washington.  DC  20250-0743.  All 
re;s|)e)nse;s  te)  this  ne)tie:e  will  he; 
summarizeel  anel  ine:lnele;el  in  the;  re;e]ue;st 
ie)r  OMB  iii)])re)val.  All  e:e)mme;nts  will 
akse)  l)e;e;e)me;  a  matter  of  j)ul)lie;  re;e;e)rel. 

Diileel:  l'T;l)riuirv  8.  2013. 

Taminye;  Tr{;viiio, 

.'\(lminislrator.  Biiral  Housing  Service. 
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BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[B-76-2012] 

Foreign-Trade  Zone  168 — Dallas/Ft. 
Worth,  TX,  Authorization  of  Production 
Activity,  Richemont  North  America, 

Inc.  dba  Cartier  (Eyewear  Assembly/ 
Kitting),  Grand  Prairie,  TX 

On  Oe;te)l)e;r  17.  2012,  Me;tre)])le;x 
lnternalie)nal  'fraele  De;ve;le)i)me;nt 
Ce)rpe)ratie)n.  grante;e;  of  FTZ  188, 
sul)mitte;el  a  ne)tifie;atie)n  of  pre)pe)se;el 
pre)elue:tie)n  ae;tivily  te)  the;  Foreign-Traele; 
Zones  (I'TZ)  Be)arel  e)n  behalf  e)f 
Rie;he;me)nt  North  Ame;rie:a,  Inc.  elha 
Cartier,  within  F'l’Z  188 — .Site;  4,  in 
Crane!  Frairie.  Texas. 


Tlui  notification  was  processed  in 
accordance  with  tlie  regulations  ol  the 
I'TZ  Hoard  (15  (iKR  part  400).  including 
notice  in  the  Federal  Register  inviting 
public  connnent  (77  FR  05:i()0,  10/20/ 
2012).  The  FTZ  Hoard  has  determined 
that  no  further  review  of  the  activity  is 
warranted  at  this  time.  The  production 
activity  de.scrihed  in  the  notification  is 
authorized,  subject  to  the  FTZ  Act  and 
the  Hoard's  regulations,  including 
Section  400.14. 

lliilvd:  l•■(!l)rllal•v  13.  2013. 

Amlrew  M»:(ulvrjiy. 

Hxaciiiivr  Sren-tan 
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BILLING  CODE  P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-405-803] 

Purified  Ca.boxymethylcellulose  From 
Finland:  Final  Results  of  Antidumping 
Duty  Administrative  Review;  2010- 
2011 

agency:  Import  Admini.stration. 
International  Trade  Administration. 
Department  of  (Commerce. 

summary:  On  August  7.  2012.  the 
I)e|)artment  of  Oommerce  (the 
Department)  ])nhlished  its  ])reliminary 
results  of  the  2010-2011  administrative 
review  of  the  antidum])ing  duty  order 
on  Hnrified  (iarhoxvmethylcellulo.se 
from  Finland.'  The  De])artment  issued 
the  results  of  its  targeted  dumping  post- 
preliminary  analysis  on  December  20. 
2012.-  This  review  covers  one 
respondent,  (if  Kelco  Oy  and  (if  Kelco. 
Inc.  (collectively  (if  Kelco).  The  i)eriod 
of  review  (FOR)  is  )uly  1. 2010.  through 
june  30.  2011. 

DATES:  Effective  February  20.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tyler  Weinhold  or  Robert  )ames.  AD/ 
(iVD  Operations.  Office  7.  lm|K)rt 
Administration.  Intinnational  Trade 
Admini.stration,  l.i.S.  Department  of 
(iomimirce.  14th  Street  and  Oonstitution 
Avenue  N\V..  Room  78.50.  Washington, 
DC  20230:  telephone  (202)  482-1121  or 
(202)  482-0()4<).  respectively. 

SUPPLEMENTARY  INFORMATION: 

'  .Scf  Piirilird  ('.tirlHixvnirlhvlitdliilosi-  from 
f'inUmd:  Xotico  of  I’ndiminarv  lU^sidls  of 
Antidumpimj,  Duly  Adminislrolivi'  llrvicw.  77  I'  K 
47(l3(i  (Au”usl  7.  2012)  (Pri-liminiin  l{(fsidls). 

-Sec  Mcinonindiiin  tci  I.vmi  F'i.sclu!!'  I'ox. 
Anlidunipiii”  Duly  .XdminiNlmlivu  Keviow  of 
1‘uriliod  Ciirhoxvniollu  Icdlulo.sc!  ((AlC.)  Iroiii 
Finhiiul:  I’ost-Prvlimimiiy  Toif^olod  Dumping 
Aiudvsis  Mfiiumindiim  (DocumlHtr  2(i.  2012). 


Background 

On  August  7,  2012,  the  Department 
published  the  Prcliminarv  licsults.  This 
review  covers  one  res|)ondent,  (if 
Kelco.  The  jietitioner  in  this  jn'oceeding 
is  the  Acpialon  ('ompany.  a  division  of 
Hercules  Incorporated  (Fetitioner).  We 
invited  jiarties  to  comment  on  the 
I^raliniindry  li(‘siilts.  and  in  response, 
we  rec(!ived  a  ca.se  brief  from  Fetitioner 
on  Sejitemher  0,  2012.  (iF  Kelco  filed  a 
rebuttal  brief  on  September  11.  2012. 

We  al.so  invited  parties  to  comment  on 
our  post-preliminary  analysis.  We 
received  comments  from  Fetitioner  and 
C.F  Kelco  on  lanuary  2  and  3.  2013, 
respectively,  and  we  niceived  rebuttal 
comments  from  Fetitioner  ami  CF  Kelco 
on  lanuary  8,  2013. 

Period  of  Review  (POR) 

The  FOR  is  )ulv  1, 2010,  through  )une 
30.2011. 

Scope  of  the  Order 

The  merchandi.se  covered  by  this 
order  is  all  purified 
carhoxymethylcellulose  ((]M(i).  A 
comphite  descrijition  of  the  scope  of  the 
Order  is  found  in  the  Memorandum 
from  (Christian  Marsh.  Dejiutv  7\s.sistant 
Secretary  for  Antidumping  and 
(iountervailing  Duty  Oiierations.  to  Faul 
Ficpiado.  A.ssistant  Secretary  for  Inpiort 
Administration  (l.ssues  and  Decision 
Memorandum),  which  is  dated 
concurrently  with  and  hereby 
incor])orated  by  reference.  The  l.ssues 
and  fiecision  Memorandum  is  a  public 
document  and  is  on  file  electronically 
via  Import  Administration’s 
Antiduminng  and  (Countervailing  Duty 
(Centralized  Electronic  Service  Svstem 
(lA  A(C(CESS).  lA  A(C(CESS  is  available  to 
registered  users  at  hUp:/ / 
iddccuss.tradd.^ov  and  in  the  (Central 
Recoi'ds  Unit  ((CRII),  room  7041)  of  the 
main  Department  of  (Commerce 
building.  In  addition,  a  coinjflete 
version  of  the  l.ssues  and  Decision 
Memorandum  can  he  accessed  diret:tlv 
on  the  internet  at  http://\\  w\\’.trddd.n()v/ 
id/.  The  signed  Issues  and  Decision 
Memorandum  and  the  electronic 
versions  of  tin;  Issues  and  Decision 
Memorandum  are  identical  in  content. 
The  merchandise  suhjfict  to  this  order  is 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (HTSUS) 
at  subheading  3912.31.00.  This  tariff 
classification  is  provided  for 
convenience  and  customs  purpo.ses; 
however,  the  written  de.scri])tion  of  the 
scope  of  the  order  is  dispositive. 

Analysis  of  (Cnininenis  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  |)arties  to  this 
antidumping  investigation  are 


addressed  in  the  Issues  and  Decision 
Memorandum.  A  list  of  the  issiujs  raised 
is  attached  to  this  notice  as  Ajijiendix  I. 

(Changes  Since  the  Preliminary  Results 

The  Deiiartment  conducted  a  targeted 
dumping  analysis  for  these  final  results. 
The  Dei)artment  also  corrected  certain 
ministerial  errors,  as  described  in  the 
Memorandum  from  Tyler  Weinhold  to 
the  File,  Regarding  “Final  Results  of  the 
2()1()-2()11  Administrative  Rijview  of 
Purified  (Carhoxymethylcellulose  ((CM(C) 
from  Finland:  Analvsis  of  Data 
Submitted  hv  (Ci^  Kelco  Ov  and  (CF  Kelco 
U.S.  Inc.  (collectively.  CF  Kelco).”  dated 
February  .5,  2013.  and  hereby 
incor])orated  by  reference.  This  targeted 

dumi) ing  analysis  added  an  analysis  of 
targeted  dumping  by  U.S.  Census 
division,  as  well  as  the  original 
consideration  of  targeted  dumping  by 
U.S.  (Census  region. 

Final  Results  of  Review 

We  determine  that  the  following 

dumj) ing  margin  exists  for  the  i)eriod 


)uly  1 , 2010.  through  ) 

line  30.  2011: 

Manufacturer/Exporter 

Weighted-average 
dumping  margin 

(percentage) 

CP  Kelco  Oy . 

12.06 

Assessment  Rates 

Fursuant  to  section  7.51(a)(2)(A)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act) 
and  1?)  (CFR  351.212(1)),  the  Dei)artmen1 
will  determine,  and  U.S.  (Customs  and 
Holder  Protection  ((CHF)  shall  assess, 
antidumping  duties  on  all  a])])ropriate 
entries  of  subject  merchandi.se  in 
accordance  with  the  final  results  of  this 
review.  For  assessment  purposes,  we 
calculated  imj)orter  (or  customer)- 
specific  asse.ssment  rates  for 
merchandise  subject  to  this  review. 
Where  aj)pro])riate,  we  calculated  an  ad 
Vdloi'din  rate  for  each  importer  (or 
customer)  by  dividing  the  total  dumping 
margins  for  reviewed  sales  to  that  party 
by  the  total  entered  values  as.sociated 
with  those  tran.sactions.  For  duty 
assessment  rates  calculated  on  this 
basis,  we  will  direct  (CHF  to  a.ssess  the 
resulting  (id  vdlotvin  rate  against  the 
entered  customs  values  for  the  subject 
merchandise.  Where  appro])riate.  we 
calc;ulated  a  per-unit  rate  for  each 
im])orter  (or  customer)  by  dividing  the 
total  dum])ing  margins  for  reviewed 
sales  to  th;it  ])arty  by  the  total  sales 
(piantity  associated  with  those 
tran.sactions.  For  duty-assessment  rates 
calculated  on  this  basis,  we  will  direct 
(CHF  to  assess  the  resulting  i)er-unit  rate 
against  the  entered  (piantity  of  the 
subject  merchandise.  Where  an  imjiorter 
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(or  (;ust()inor)-s])e(:iri(:  a.ss(!ssnu;iit  rate  is 
f/e  mininiis  (i.H.,  less  than  })ercent). 
the  tlepartment  will  in.siruct  (IIP  to 
assess  that  importer  (or  eu.stomer's) 
entries  of  snhjecit  merchandise  without 
r(;gar(l  to  anti(hun])ing  duties,  iu 
ac(:t)rdance  with  19  (I'K  3.')1 .1()()((:)(2). 
The  l)e])artment  intends  to  issue 
assessment  instructions  to  ('.OP  15  days 
after  the  date  of  publication  of  these 
final  nisults  of  review. 

The  Department  clarified  its 
automatic  ass(!ssment  riJgulation  on  Mav 
t),  2003.  .See  /\nti(liini})ing  and 
(A)untai'vailing  lJutv  Procaadings: 
Assassinanl  of  /\ntidinni)ing  Dutias,  08 
I'R  23954  (May  0,  2003).  This 
clarification  will  apply  to  entries  of 
.subject  merchandise  during  the  POR 
produced  by  the  comj)anv  included  in 
the.se  final  results  of  review  for  which 
the  reviewed  company  did  not  know 
their  merchandise  was  destined  for  the 
United  .States.  In  such  in.stances,  we  will 
instruct  (]0P  to  licjuidate  un-reviewed 
(Mitries  at  the  all-others  rate  if  there;  is  no 
rate  for  the  intermediate  company 
involved  in  the  transaction. 

(]ash  Deposit  Requirements 

The  following  cash  depeesit 
reeiuirements  will  lx;  (;ffective  u])on 
publication  of  the  final  r(;.sult.s  of  this 
administrative  review  for  all  shi])ment.s 
of  the  subject  merchandise  (;nter{;d,  or 
withdrawn  from  war(;hou.se,  for 
con.snm])tion  on  or  after  the  publication 
date  of  these  final  results,  consistent 
with  section  751(a)(1)  of  the  Act:  (1)  For 
the  company  covered  by  this  r(;view.  the 
cash  de]X)sit  will  he  the  rate  listed 
above;  (2)  if  the  ex])orter  is  not  a  firm 
covered  in  this  review,  hut  was  covered 
in  a  |)revious  review  or  the  original  less 
than  fair  value  (LTFV)  investigation,  the 
casli  dejjosit  rate  will  continue  to  he  the 
comjjany-specific  rate  i)uhlished  for  the 
most  recent  period:  (3)  if  the  exjjorter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  l/l’FV 
investigation,  hut  the  manufacturer  is, 
the  cash  deposit  rate  will  he  the  rate 
established  for  the  most  recent  jjeriod 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactur(;r  is  a  firm 
covered  in  this  or  anv  previous  review 
conducted  by  the  ne])artment,  the  cash 
de])o.sit  rate  will  continue  to  hi;  ().(i5 
]x;rc(;nt,  which  is  tlu;  all-others  rate 
established  in  the  l/FFY  investigation. 
.See  Notica  of  Antidumping  Dntv  Order- 
Purified  Oarhoxymethylcellnlose  Prom 
Finland:  Mexico,  the  Netherlands  and 
Sweden.  70  FR  39734  (July  11. 2005). 
Tliese  de])osit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 


Reimbursement  of  Duties 

I'his  notici;  also  s(;rve.s  as  a  final 
r(;minder  to  import(;rs  of  their 
r(;spon.sil)ility  under  19  (iFR  351.402(f) 
to  fib;  a  certificate  r(;garding  the 
r(;imhur.sement  of  antidum|)ing  duties 
])rior  to  liiiuidation  of  the  relevant 
entries  during  this  review  ])eriod. 

Imilure  to  comply  with  this  re(]uir<;ment 
could  result  in  tlx;  .Secretary's 
])resumption  that  r{;imhur.sement  of 
antidum])ing  duties  occurred  and  the 
suhs(;{iuent  a.ssessment  of  doubled 
antidum])ing  duties. 

Administrative  Protective  Order 

This  notice  al.so  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  (]FR  351.305.  which  continues 
to  gov(;rn  business  pro])rietarv 
information  in  this  .segment  of  the 
pr(x:(;(;ding.  Timelv  written  notification 
of  the  return/destruction  of  AIT) 
materials  or  conversion  to  judicial 
jn'otectivi;  order  is  h(;r(;l)v  reipiested. 
Failure  to  comply  with  the  r(;gulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  an;  issuing  and  publishing  this 
notice;  in  accordance  with  .sections 
751(a)(1)  and  777(i)(1)  of  the  Act. 

I)iil(;(l;  I'ehniarv  .5.  2013. 

Ptiiil  Pi(|iia(lo, 

Assistant  Secretary  far  Imparl 
Adminisiralian. 

Appendix  1 

List  of  Issues  Discussed  in  the 
Acc;ompaiiying  Issues  and  Decisinn 
Memorandum 

Issue;  1:  Aiitluerity  to  (xuieliuit  a  Targe;te;e! 
Dumping  Analysis  einel  A])ply  an 
Alte;rnalive;  Me;the)ele)le)gy 
Issue;  2:  'flu;  D(;partnu;nt's  (;iu)ie:e;  of  a 

'farge;te;el  Dum])ing  Analysis  M(;lhe)ele)le)gy 
Issue;  3:  Re;gie)n  Re;gie)n  anel  Divisie)ii 
'l’arge;te;el  Dumi)ing  Aualvsis 
|FK  Doc:.  2(n;t-():i74()  ImIcuI  »:4.'j  ain| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-580-855] 

Diamond  Sawblades  and  Parts  Thereof 
From  the  Republic  of  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  2009-2010 

agency:  Imjiort  Administration, 
International  Traele  Aehnini.stration, 
De;])art  ment  e)f  Ce)mme;re:e;. 


summary:  On  De;e:e;mhe;r  8.  2011,  the 
De;partment  of  ('.e)mme;re:e;  (the 
l)e;partme;nt)  puhlisheiel  the;  preliminary 
re;.sult.s  e)f  the  eielministrative  re;vie;w  e)f 
the;  antielumiiing  eluty  e)rele;r  een  eliameinel 
.sawhlaeles  anel  parts  the;re;e)f  (eliame)nel 
sawl)laele;.s)  freim  the  Repnhlie;  e)f  Ke)re;a 
(Ke)re;a).  The;  perieiel  e)f  review  (POR)  is 
January  23,  2()t)9,  threiugh  Oe:te)he;r  31, 
2010.  Peer  the;  final  re;sults,  we;  e;e)ntinue 
te)  finel  that  the  e:e)mpimie;.s  e:e)ve;re;el  by 
the;  re;vie;w  maele;  sale;s  eif  .suhje;e;t 
mere;haneli.se;  at  h;s.s  than  neermal  value. 

DATES:  Effective  Date:  Februiirv  20, 

2013. 

FOR  FURTHER  INFORMATIONXONTACT: 

.Sergio  Balhontin  or  Ya.smin  Nair,  AD/ 
(AT)  Oj)e;ratie)n.s,  Office  1,  Import 
Aelmini.stratie)n.  Inte;rnatie)nal  Traele 
Aehnini.stration,  IJ.S.  Department  e)f 
Ce)mmere;e,  14th  .Stree;t  anel  Ce)nstitution 
Avenue  N\Y..  \Va.shingte)n,  DO  20230; 
telephe)ne  (202)  482-0478  anel  (202) 
482-3813.  re;.spee:tive;lv. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  De;e;emhe;r  0.  2011,  the  Department 
])uhli.she;el  the;  preliminary  re;.sult.s  e)f 
aehninistrative  re;vie;w  e)f  the; 
antiehunping  eluty  eueler  ein  eliameniel 
sawl)laele;.s  fre)m  Ke)re;a. '  On  Jemuarv  5, 
2012,  we  re;e:e;ive;el  e:a.se;  briefs  with 
re;sj)e;e;t  te;  the;  Preliminary  Pesnits  freem 
Fhwa  anel  .Shinhan.  We;  eiiel  ne)t  re;e:e;ive; 
rebuttal  briefs.  We;  eiiel  ned  re;e:e;ive;  a 
re;epie;st  feir  a  hearing. 

On  April,  5  2012,  the  Diameinel 
.Sawhlaele;.s  Manufae:ture;rs  Oe)alitie)n 
(Pe;titie)ne;r)  alle;ge;el  that  the;  Keerean 
re;.spe)nele;nts  Ehwa  Diamonel  Inelustrial 
(x).,  Ltel.  (Ehwa)  anel  .Shinhan  Diamonel 
Inelu.strial  Oo.,  Ltel.  anel  .SH  Traeling.  Inc. 
(e:t)lle;e;tivelv.  Shinhan),  anel  their 
re;.spee:tive  Chinese  suhsieliarii^s  Weihai 
Xiangguang  Me;e:hanie;al  Inelu.strial  Ce)., 
Ltel.,  anel  Qingelao  .Shinhan  Diamonel 
Inelu.strial  Co.,  Ltel..  .solel  eliamonel 
.sawhlaeles  inte)  the  llniteel  .States  hearing 
false  e:e)untrv  of  origin  ele;.signatie)n.s. 

On  Ajxil  29.  2012,  Hyosung  Di:ime)nel 
Inelu.strial  Ce).,  Ltel..  Western  Diamonel 
Te)ols  Ine:..  anel  Hye).sung  DfteP  Co.,  Ltel. 
(e:e)lle;e:tive;lv,  “Hyosung”)  fe)rmallv 
withelrew  its  partie:ipatie)n  in  the; 
aehninistrative  review. 

We;  e;xte;nele;el  the;  elue;  elate;  for  the;  final 
re;,sult.s  e)f  re;vie;w  te)  )une  4.  2012.-  On 
June;  4.  2012.  the;  Departme;nt  ele;fe;rre;el 

'  See  Ditananti  S(i\\i)lii(lt’s  (md  earls  I’hertraf 
I- ram  the  llepahlic  at  Korea:  Prelitmaary  Itesulls  of 
Anliilampin<’  Daly  Adminisinilive  Hevie\v,  7(i  !•  K 
7(il3K  (D(u:(!inl)C!r  (i.  2011)  IPreliminmv  Itesulls). 

-  .See  l)i(aaond  Sa\\  hladi:s  and  Parts  Thereof 
From  the  ItepuhUc  of  Korea  (md  the  People's 
Itejnihlie  of  China:  Fxtension  (d  Time  Limits  for  the 
Final  Itesulls  of  the  ,  \nlidumpin(i  Duly 
Admi'iisirative  Iteviews.  77  FR  207aH  (April  0. 
2012). 
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tlu;  final  re.sults  of  this  administrative 
r(!vio\v  to  address  I’etitioner’s  fraud 
allegations.-* 

On  jannarv  8.  2013.  we  issiuid  a  post- 
preliminary  memorandum  finding  that 
the  information  submitted  by  Khwa  and 
.Shinhan  is  reliable  for  the  final  results 
of  the  nwiew.-*  \V(!  have  conducted  this 
administrative  review  in  act;ordance 
with  section  7.'j1  of  tin;  Tariff  Act  of 
1030.  as  amended  (the  Act). 

Fraud  Allegations 

We  continue  to  find  the  information 
Idnva  and  .Shinhan  submitted  in  this 
review  to  hi;  reliable  for  the  final  results 
of  review.  .See  Final  D(!cision 
Memoramlnm  for  more  details. 

Scope  of  the  Order 

The  merchandise  subject  to  the  order 
is  diamond  sawhlades.  The  diamond 
sawhlades  subject  to  the  order  are 
currently  classifiable  under  subheadings 
8202  to  8200  of  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (HT.SIJS). 
and  may  al.so  ent(!r  und(!r  tj804.21.00. 
The  HT.SII.S  subheadings  are  provided 
for  convenience  anti  customs  purposes. 
A  full  descrij)tion  of  the  scopt;  of  the 
order  is  contained  in  the  Final  Decision 
Mtiinorandum.  I’he  written  de.scription 
is  dispositive. 

Analysis  of  (kimments  Received 

All  issues  rai.sed  in  the  ca.stj  briefs  are 
aildrtissed  in  the  Final  Decision 
MtMnorandum.  A  list  of  the  issues  raised 


is  attached  to  this  notice  as  Appendix  1. 
The  Final  Decision  Memorandum  is  a 
public  document  and  is  on  fihi 
(dectronically  via  Import 
Administration’s  Antidumping  and 
Uounttn  vailing  Duty  ('.entralized 
Flectronic  .Servict;  .System  (lA  ACXIF.S.S). 
Access  to  lA  AC.UliS.S  is  available  to 
registered  users  at  http:// 
iddccass. tr(uU;.}>()v  i\nd  is  available  to  all 
parties  in  the  Uentral  Records  Unit, 
room  7()4()  of  the  main  De])artment  of 
('.ommerce  building.  In  addition,  a 
complete  version  of  the  Final  Decision 
Memorandum  can  he?  acccj.ssiul  directly 
on  the  lnt(!rnet  at  htipJ/w'wwAidda.'^ov/ 
id/.  The  signed  Final  Decision 
Memorandum  and  the  electronic 
versions  of  the  Final  Decision 
Memorandum  are  identical  in  content. 

(Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  changed  onr 
calcnlation  methodology  for  Khwa's  and 
.Shinhan’s  ihuni)ing  margins.  We 
modifiiul  the  modid-match  methodologv 
to  ensure  only  products  with  the  saim; 
l)hvsical  form  matched,  f’or  Fhwa,  we 
correctcid  a  cnrriincv  convtjrsion  for  an 
(;xpense  reportiul  hv  tin;  companv,  we 
nu'.alculated  the  costs  of  certain  control 
numhers.  and  w(!  added  sales  to  Idiwa’s 
U..S.  sales  datahast;.  For  .Shinhan.  we 
remov(!d  certain  (Xiinese-origin  .sales  in 
the  home  market  database  and  applied 
a  nwised  cost  of  jn-oduction  database.'* 


Use  of  Adverse  Facts  Available 

Consistent  with  the  Pidliniindiv 
liosdlts,  we  determine  that  Hyosung’s 
failnn;  to  provide  retpiested  information 
necessary  to  calculate  accurate  dumping 
margins  warrants  the  u.se  of  facts 
otherwi.se  available  with  an  adverse 
inference.  Consetpient  to  the  chang(!.s 
from  th(!  I^raliniindi'v  Hdsults,  as  detailed 
ahov(!,  the  final  margin  for  Ilyosung  is 
12().‘K)  percent.*' 

(]ost  of  Production 

As  discusscul  in  the  Pt'dliiniudiv 
Hdsults,  we  conducted  an  investigation 
to  d(!termine  whetlmr  Ehwa  and 
.Shinhan  made  home  market  sales  of  the 
foreign  like  ])roduct  during  the  P(3R  at 
prices  htdow  their  costs  of  ])roduction 
within  the  meaning  of  section  773(1))  of 
the  Act.  For  the.se  final  results,  we 
performed  the  cost  te.st  following  the 
.same  methodology  as  discus.sed  in  the 
Pi'dlimimuy  Hdsults.  In  accordance  with 
.sections  773(1))(1)  and  (2)  of  the  Act,  we 
disregarded  certain  of  Ehwa's  and 
.Shinhan’s  .sales  in  the  home  market  that 
were  made  at  helow-co.st  prices. 

Final  Results  of  the  Review 

As  a  result  of  the  administrative 
review,  we  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  the  period  (anuarv  23.  2()()‘). 
through  October  31. 2010: 


Exporter/manufacturer 

Margin 

(percent) 

Ehwa  Diamond  Industrial  Co.,  Ltd . 

Hyosung  Diamond  Industrial  Co.,  Ltd,  Western  Diamond  Tools  Inc.,  and  Hyosung  D&P  Co.,  Ltd  . 

Shinhan  Diamond  Industrial  Co.,  Ltd.  and  SH  Trading,  Inc . 

11.90 

120.90 

3.76 

Assessment  Rates 

The  Department  shall  determine,  and 
I  I..S.  Customs  and  Border  Protection 
(CBP)  will  as.sess.  antidumping  duties 
on  all  appropriate  entries  in  accordance 
with  19  CFR  3.51.212(h)(1).  On  October 
24.  2011,  the  U..S.  Court  of  International 
Trade  preliminarily  enjoined 
licpiidation  of  entries  that  are  subject  to 
the  final  determination."  Accordinglv, 


'SiH-  MoiiKiriiiuliiin  lo  I’aiil  l’i(|iia(iii.  .\ssi.staiit 
.Sacratarv  tor  lni|)ort  .Xdiiiinisiratioii.  inilitliui 
“Oianuind  .Sa\vl)ladi!s  and  Parts  I  hin-ool  Irom  tlio 
Kopublic  ol  Koroa  and  tlio  P(ai|)l(!'s  K(!|)ul>li(:  id 
(Inna;  Diddrral  of  llio  Final  Kosnlts  of  llii;  Fii-st 
Aniidninpina  Only  .-Xdininistrativo  Kovinws"  dalod 
|mu!4.2012. 

Motnoranduin  to  Pan!  Pi(|uado.  .Assistant 
.Snerotarv  for  Import  .Administration,  imtitlod 
••:i()()!l/'.itn()  Roviow  of  tho  .Antidumping  Duty 
Ordors  on  Diamond  .Sawlilados  and  Parts  llmroof 
from  till!  Kopublic  of  Korea  and  tlm  I’ooplo's 
Kopuirlic  of  Cliina:  Po.st-Proliminarv  .Anaivsis" 


the  Department  will  not  instnict  CBP  to 
asse.ss  antidumj)ing  duties  pending 
resolution  of  the  as.sociated  litigation. 

Purstiant  to  19  CFR  351.21 2(1))(1).  for 
all  sales  made  by  the  resjfondents  for 
which  they  have  reported  the  importer 
of  record  and  the  entered  v.ilue  of  the 
U..S.  sales,  we  have  calculated  importer- 
specific  a.ssessment  rates  biised  on  the 
ratio  of  the  total  amount  of  antidumi)ing 
duties  calculated  for  the  examined  sales 


datod  lannary  K.  201. 't.  Saa  nlno  Momorandnin  from 
Cary  I'avorman.  Simior  Advisor  for  y\nlidinnpin^ 
and  Coimtorvailina  Dntv  Oporations.  lo  Paul 
Pi(|uado.  .AssislanI  .Suorolary  for  Import 
.Administration.  (Mititlial  "Issims  and  Docision 
Momorandum  lortlio  Final  Kosulls  in  tlm  First 
.Anlidumpinf>  Duly  Ordor  Adininistrali  vo  Rin  iow  of 
Diamond  .Sawblados  and  Parts  llmroof  from  Ibo 
Ro|>ubli(:  of  Korea. "  dalod  F'obrnarv  K.  2012  (Final 
Docision  Momorandnm).  wbicb  is  boriliv  adoptod 
bv  Ibis  notico.  at  Commont. 

■'’.S'oo  Final  Docision  Momorandnm.  and 
Doparlmont  Momoranda.  "Final  Rosolls  (Idculation 


to  the  total  entered  value  of  those  sales. 
Where  the  respondent  did  not  report  the 
entered  value  for  U..S.  .sales  to  an 
imi)orter,  we  have  calculated  importer- 
specific  asse.ssment  rates  for  the 
merchandise  in  (|uo.stion  bv  aggregating 
the  dumping  margins  calculated  for  all 
U..S.  .sales  to  each  im])orter  and  dividing 
this  amount  by  the  total  (luantitv  of 
those  sales. 


for  Miwa  Diamond  Industrial  Co..  I.ld.."  and  "Final 
Rosults  Calculation  for.Sbiidian  Diamond  Industrial 
Co..  I.ld.."  dalod  Fobruary  H.  201:1.  forebangos 
spocific  to  Ibo  dumping  margin  cidcniatinns. 

''For  lurlhor  discussion,  .soo  Doparlmont 
Momorandnm.  ‘Final  .Advor.so  Facts  .Available  Rato 
for  Ilyosung."  dalod  Fobruary  H.  20t:i. 

'.S'oo  .Vo/ico  of  Finn  I  Dclorminniion  of  Salon  at 
Ursa  Than  Fair  \  'alno  and  Final  Dotortninaiion  of 
Crilioal  Cironnislancos:  Diamond  San  idados  and 
Fails  Thoroof  from  tho  llopiiblic  of  Koroa.  71  Fl< 
2<):il()  (May  22.  2000). 
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To  deterniine  wliether  the  duty 
asses.sinent  rates  were  de  luiniinis.  in 
accordance  with  the  retjuirement  .s(!t 
forth  in  10  CFR  351.1()(i(c)(2),  the 
Department  calculated  importer-specific 
Of/  vdlcmun  ratios  based  on  tlu;  enterful 
value  or  tlu;  estimated  entered  value, 
wlum  entered  value  was  not  reported. 
Pursuant  to  10  (iFR  3.'jl.l()()(c)(2].  we 
will  instruct  CiBl^  to  li(|ui(iate  without 
rcigard  to  antidumping  duties  any 
(Mitries  for  which  the  assessment  rate  is 
f/o  minimis  (/.o.,  less  than  ()..'j()  percent). 

The  Department  clarified  its 
“automatic  as.sessment"  regulation  on 
May  (),  2()t)3."  This  clarification  will 
a])ply  to  entries  of  subject  merchandise 
during  the  FOR  produced  by  Ehwa  and 
Shinhan  for  which  these  companies  did 
not  know  that  their  merchandi.se  was 
destined  for  the  United  States.  In  .such 
instances,  we  will  instruct  UBF  to 
licpiidate  unreviewed  entries  at  the  all- 
otliers  rate  if  there  is  no  rate  for  tlu; 
intermediate  involved  in  the 
transaction.  For  a  full  discicssion  of  this 
clarification,  see  Assnssmmii  Policv 
Noticn. 

(lash  Deposit  Rec|uii'einents 

Ffhictive  (Ictoher  24.  2011 .  the 
Department  revokiul  the  antidumj)ing 
duty  order  on  diamond  sawhlades  from 
Korea,  i)ursuant  to  a  ])rf)ceeding  under 
.section  129  of  the  Uruguay  Round 
Agrefunents  Act  to  implement  the 
findings  of  the  World  Trade 
Organization  di,sj)ute  settleimmt  panel 
in  United  States — f/.se  of  Znroing  in 
Anti-Dnmpin^  Monsnrns  Involving 
Products  from  Korea  (\Y'riDS4()2/R) 
Oanuary  18.  2011).”  (lonsecpiently,  no 
i:ash  dej)osits  are  refjuired  on  imi)orts  of 
subject  merchandise. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (“AFO”) 
of  their  resjionsihility  concerning  the 
disposition  of  proprietary  information 
disclo.sed  under  AFO  in  accordance 
with  19  ("r'’R  3.'il  .30.'5{a)(3).  Timelv 
written  notification  of  return/ 
destruction  of  AFO  materials  or 
conversion  to  judicial  jirotective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  tlu;  terms  of  an 
AFO  is  a  sanctionahle  violation. 


".Scf?  Anli(lumi)ini‘  unci  C.oitnlcrvmliii'^  Duly 

AssossnirnI  of  Antidumping^  Dniins.  (iK 
111  (May  (i.  2(l(i:))  ("Assi^ssnuml  Policy 

Xoticc"). 

'‘Sec  Xolicc  of  lnipl(micnl(ilion  of  Dcicnninolion 
I  ’ndor  Section  12!)  of  the  I  'nn^iiny  Hound 
Agrcinncnts  Act  nnd  Hcyocation  of  tin' 

Antiduinpin"  Duly  Order  on  Diamond  San  HIades 
and  P<irts  Thereof  Prom  the  HepnhHc  of  koiva.  7(i 
r'K  (i(>a<)2  (OcIdIkm'  2H.  201 1).  and  accompanviii^ 
issuas  and  ilacision  Ntoinorandinn. 


These  final  results  of  review  are 
i.ssued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

l)at(!(l:  l-'oliniaiy  tl.  201  d. 

Paul  Pi(|uado, 

Assistant  Sccratarv  far  Impart 
Adniinistralian. 

Appendix — Issues  in  Decision 
Memorandum 

(leiuM'al  Issucis 

Uomnient  1:  Wludher  to  Idiiiiiiiale  Zeroing 
froni  till!  Margin  (laicniation  ('.onslrainls 
(’.oinineni  2:  Product-Matching 
{ionnnent  3;  l•'rau(l  Allegations  and  the 
Relialiility  of  Respondents'  Suhinissions 
Fluva-S]jecilic  Issiuis 

{ioinnunil  4:  'I'reatinent  of  Indircn:!  .SUling 
Ex])enses 

Uonnnent  5;  'I'reatinent  of  ll.S.  Repacking 
Expenses 

Slunhan-S|)ecific  Issues 
ConnnenI  0;  fliainond  Raw  Material 
('.onsninption 

C'.oininenl  7;  (Clerical  Error  in  Treatment  of 
tl.S.  Rejiacking  and  F.alculation  of  CEP 
Profit 
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BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC514 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fi.sheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Uommerce. 

ACTION:  Notice;  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council’s  (Council)  VMS/ 
Enforc:ement  Committee  and  Advisory 
Panel  will  meet  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 

DATES:  The  meeting  will  he  held  on 
I'uesday,  March  12,  2013  at  9:30  a.m. 
ADDRESSES: 

Meeting  address:  The  meeting  will  he 
held  at  the  Fairfield  Inn  and  Suites,  185 
MacArthur  Drive.  New  Bedford,  MA 
02740;  telephone;  (774)  034-2000;  fax: 
(774) 034-2001. 

(ionncil  (tddress:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newhuryirort,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  fhnvard.  Executive  Director.  New 
England  Fishery  Management  Council; 
telephone;  (978)  405-0492. 


SUPPLEMENTARY  INFORMATION:  The  items 
of  discn.ssion  in  the  committee’s  agenda 
are  as  follows: 

The  VMS/Enforcement  Committee 
and  Advi.sorv  Panel  will  meet  to  discn.ss 
Draft  NOAA  |)riorities  for  2013.  Akso  on 
the  agenda  will  he  the  di.scussion  of  the 
role  of  the  Multispecies  sector  managers 
in  the  event  a  .sector  vessel  receives  a 
violation  and  joint  liability  of  sectors. 
They  will  discuss  issues  regarding  the 
enforcement  of  small,  seasonal  area 
closures.  They  will  also  discuss  marking 
recpiirements  for  lobster  trawls,  .stability 
issues,  and  unintentional  conflicts  with 
mobile  gear.  The  committee  and  panel 
will  also  discuss  whether  vessels  should 
he  allowed  to  carry  two  different  mesh 
nets  for  different  fisheries.  The 
committee  will  meet  in  closed  .session  to 
discuss  advisory  panel  memhership. 
(Ither  business  mav  he  discu.s.sed. 

Although  non-emergenev  issues  not 
contained  in  this  agenda  may  c:ome 
before  this  group  for  di.scussion,  tho.se 
issues  may  not  he  tin;  subject  of  formal 
action  during  this  meeting.  Action  will 
he  re.stricted  to  those  issues  sj)ecificallv 
identified  in  this  notice  and  anv  issues 
arising  after  jiuhlication  of  this  notic.e 
that  rerpiire  emergency  action  under 
.section  3{)5(c)  of  the  Magnuson-Stevens 
Fishery  Uon.servation  and  Management 
Act,  provided  the  ])ul)lic  has  been 
notified  of  the  Uouncil’s  intent  to  take 
final  action  to  atldress  the  emergency. 

S|)ecia I  Accom inoda lions 

This  meeting  is  i)hvsicallv  ac:cessil)le 
to  ])eo|)le  with  disabilities.  Recpiests  for 
sign  language  inlerpriitation  or  other 
auxiliary  aids  should  he  directed  to  Paul 
).  Howard  (see  ADDRESSES)  at  least  5 
(lavs  prior  to  the  meeting  date. 

Authority:  10  II.S.U.  1801  td  seq. 

Dated:  Fehniary  14.  2013. 

Tracey  L.  'I'hoinpson, 

Acting  Deputy  Direclar.  Office  af  Sustainalde 
Fisheries.  Nalianal  Marine  Fisheries  Service. 
|FR  Doc.  2(U:i-():iK:i()  ril(!(l  2-l<l-i:i;  8:4,">  anil 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Interagency  Ocean  Observation 
Committee,  Meeting  of  the  Data 
Management  and  Communications 
Steering  Team 

agency:  National  Ocean  Service  (NOS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  U.S. 
Department  of  Commerce  (DOC). 
ACTION:  Notice  of  open  meeting. 
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summary;  'Pile  IJ.S.  Integrated  Ocean 
Ol).s(!rving  System  (lOOS")  I’rograni  in 
NOAA  |)ul)li.shes  this  notice  on  behalf  of 
the  Interagency  Ocean  Ohsi'rvation 
('oininittee  (lOOO)  to  announce  a  formal 
meeting  of  the  lOCKPs  Data  Management 
ami  Oommimications  Steering  Team 
(DMAC-ST).  Tlu!  DMAC-ST 
inemhership  is  comprised  of  lOOt’,- 
apj)rove(i  lederal  agency  repre.senlatives 
and  non-lederal  participants 
r(‘|)resenting  academic,  non-profit, 
private,  regional  and  state  scictors  who 
will  di.scnss  issmts  outlined  in  the 
agenda. 

DATES:  The  meeting  is  schednliul  for 
Fehrnarv  27.  2013,  between  H  a.m.  and 
p.m.  and  iMihruary  28.  2013.  h(itween 
8  a.m.  and  12  p.m.,  Fastern  Standard 
Time. 

ADDRESSES:  The  meeting  will  he 
broadcast  via  a  confenmce  telephone 
call.  Public  access  is  available  at  the 
(Consortium  for  Ocean  Leadership.  1201 
New  York  Avenue  N\V..  4th  Floor. 
Washington,  DO  2000.'>. 

FOR  FURTHER  INFORMATION  CONTACT:  f  or 
further  information  about  this  nolici!. 
phia.se  contact  the  U.S.  lOO.S  Program 
((Charles  Ahixander.  301-427-2420, 
(:h(irl(fs./\l(‘\(in(i(fi'<lln()(i(i.;^()v)  or  the 
KKKC  Support  Offict*  ()oshna  Young. 
202-787-1022. 
jyoung@()(:(;(inl(HnI(;rshi{).()r<>,). 

SUPPLEMENTARY  INFORMATION;  The  IOO(C 
was  established  by  (Congnsss  under  the 
Integratcid  (Coastal  and  Ocean 
OhscM  vation  System  Act  of  2000  and 
created  under  the  National  Ocean 
Research  Leadershij)  (Council  (NORL(C). 
The  DMA(C-ST  was  sul)s(H]U{!ntl\' 
chartered  by  the  KXXC  in  IXicemlxir 
2010  to  a.ssist  with  technical  guidance 
with  respect  to  the  management  of 
ocean  data  collected  under  the  IJ.S. 
KXlSM’he  KXXC’s  Web  site  (htip:// 
wxvn'.iooc.us/)  contains  inon; 
information  about  their  charter  and 
re.sj)onsil)iliti(;s.  A  summarv  of  the 
DMAfC- .ST  meetings,  documentations, 
activities  and  terms  of  reference  can  also 
he  found  on-line,  at  tin;  following 
address:  http://\v\\  \v.k)()(:.us/(:oiniuiti(u^- 
iwws/dimtc. 

Aulhority:  33  ll.S.C.  3()()1-3()1(). 

I)iil(!(l:  |■(l)nla^y  13,  2013. 

(Clirisl(i|tlii;r  (C.  (CarlwTiglil. 

Assncidlt!  Assislanl  Administrator  far 
Maniifiamant  and  CA-O/CAO.  Ocann  Sarvicas 
and  Canstn!  Zona  Mana^ainmit. 

II  K  Ooc.  I'ilwl  2-l<l-i:{;  K:45  iiin| 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Thunder 
Bay  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  Office  of  National  Marine 
.Sanctuaries,  National  Ocean  .Sm  vice 
(NO.S),  National  Oceanic  and 
Atmospheric  Administration. 

De])artment  of  (;ommerc:e  (IXX;). 

ACTION:  Notice  and  riKiuesI  for 
a|)plications. 

SUMMARY:  The  ONM.S  is  seeking 
ap])licants  for  the  following  .seals  on  the 
Thunder  bay  National  Marine  .Sanctuarv 
Advisory  Oouncil  (council):  Recreation. 
bnsiness/Economic  DeveloiJinent. 
Tourism  (primary  seat  only).  Diving 
(alternate  only).  Higher  Education,  and 
(Jitizen-at-Large.  A])])licants  are  chosen 
ha.s(;d  upon  their  particular  (!X|)ertise 
and  experience  in  relation  to  tlie  seat  for 
which  they  are  applying;  community 
and  professional  affiliations;  ])hiloso])hv 
regarding  the  j)rotec:tion  and 
management  of  marine  resources;  and 
po.ssibly  the  hmglh  of  residmice  in  the 
area  affected  by  the  sanctuary. 
Applicants  who  are  chosen  as  mmnhers 
should  expei:t  to  serve  3-year  terms, 
pursuant  to  the  council’s  Hharti!!'. 

DATES:  Applications  are  due  hv  March  4, 
2013. 

ADDRESSES:  A])])lication  kits  mav  be 
obtained  from  Tlninder  bay  National 
Marine  .Sanctuary,  500  W.  I•'letcher 
.Street.  Al])ena,  Michigan  40707. 
Completed  apjilications  should  he  sent 
to  the  same  addre.ss. 

FOR  FURTHER  INFORMATION  CONTACT:  jean 
bauer.  Advisory  Council  (loordinalor. 
Thunder  bay  National  Marine 
.Sanctuarv.  .500  W.  Fletcher  .Street. 
AljKaia.  Michigan  40707,  (080)  3.50- 
880.5  ext.  13.  ja(in.l)(uinr@n()(ici.aov. 
SUPPLEMENTARY  INFORMATION:  fhe 
Thunder  bay  .Sanctuary  Advisorv 
Council  (council)  was  e.stablished  in 
1007.  'fhe  council  has  fifteen  members 
and  fifteen  alternates,  five  seats 
re])resent  local  connmmitv 
governments,  and  the  other  ten 
re])resenl  facets  of  the  .sanctuary 
community,  including  education, 
research,  fishing,  diving,  lonrism, 
economic  develo])ment.  and  the 
conmumily  at  large,  'fhe  council  iikhOs 
bi-monthly,  with  informal  coffees  and 
lunches  scheduled  for  non-meeting 
months.  Working  groups  meet  as 
needed.  The  fifteen  alternates  also  lake 
an  active  role  in  council  meetings  as 
well  as  assist  in  carrying  out  manv 


volunteer  assignments  throughout  the 
y(!ar. 

Authority:  1(>  IL.S.t;.  1431.  at  saxj. 

(Pederal  Domeslic  Assislance  C.ilalog 
Niiinl)(;r  11.42!)  Marine  .Sancliiary  I’rogram) 

Dated:  I’eln  uary  7,  2013. 

Daniel  |.  Hasla, 

Diractar.  Offiaa  of  Xatiamd  Marina 
Sanatnarias.  Natiaiud  Ocann  Sarvica. 

\'(dian(d  Ocannic  and  Atinaspharic 
Administration. 

II-'K  Dec.  2(n:t-():i(i2,a  Filled  2-l!)-i:):  »:4.S  and 
BILLING  CODE  3510-NK-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC389 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Low-Energy 
Marine  Geophysical  Survey  in  the  Gulf 
of  Mexico,  April  to  May,  2013 

AGENCY:  Natioiiid  Marine  Fisheries 
.Service  (NMl’.S),  National  Oceanic  and 
Atmos])heric  Administration  (NOAA), 
(iommerce. 

ACTION;  Notii:e:  jn'opo.sed  Incidental 
Hara.ssm(!nt  Authoriziition:  recpiest  for 
comments. 

summary:  NMFS  has  received  an 
ap])lication  from  the  II..S.  Oeological 
.Surv(!y  (U.S(I.S).  for  an  Incidental 
I  lara.ssnujiit  Authorization  (IHA)  to  take 
mariiu!  mammals,  by  harassment, 
incidental  to  conducting  ti  low-energv 
marine  geo])hvsical  (seismic)  survey  in 
the  (hilf  of  Mexico.  A])ril  to  May,  2013. 
bursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
nupiesting  comments  on  its  pro])o.sal  to 
issue  an  IHA  to  llSfJS  to  incidentally 
hiini.ss.  by  Level  b  harassment  only,  1!) 
species  of  marine  mammals  during  the 
specified  activity. 

DATES:  (Comments  aiul  information  must 
he  received  no  later  than  March  22. 
2013. 

ADDRESSES:  (Comments  on  the 
api)lication  should  he  addresscid  to  P. 
Michael  Payne.  (Jhief,  Permits  and 
Honsei'vation  Division,  Office  of 
Prot(!cted  Resources,  Niitional  Marine 
Fisheries  .Service.  131.5  East-West 
Highway.  Silver  Spring,  MD  20!)10.  'riu; 
mailbox  address  for  providing  email 
conmu!nts  is  l'rP.Cjoldst(un@no(Ht.aov. 
NMF.S  is  not  res])t)nsil)le  foremail 
comments  .sent  to  addresses  other  than 
the  one  provided  here,  (lomments  sent 
via  email,  including  all  attachments, 
mu.st  not  exceed  a  10-megahyte  file  size. 

All  comments  received  are  a  jiart  of 
the  ])nl)lic  record  and  will  generally  he 
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|)()sted  to  http://\v\nv.nnifs.n()(i(i.g()v/pr/ 
parmits/incidentdl.htin^dpplicdtions 
without  change.  All  Personal  Identifying 
Information  (for  exam])I(!.  name, 
address,  etc.)  voluntarily  submitted  by 
the  commenter  may  he  j)nl)licly 
acce.ssihh!.  Do  not  submit  coid'idential 
business  information  or  otherwise 
sensitive  or  protcjcted  information. 

A  co])y  of  the  a])])lication  containing 
a  list  of  the  ndca'ences  used  in  this 
document  may  he  obtained  hv  writing  to 
the  above  address,  telephoning  the 
contact  listed  luae  (see  FOR  FURTHER 
INFORMATION  CONTACT)  or  visiting  the 
intermit  at:  http-J/www.nmfs.uodd.gov/ 
})i/pdrniits/inci(JdntdI.hini#dppIicd1ions. 

The  DSGS  has  prepared  a  draft 
‘‘Environmental  Assessment  and 
D(;termination  Pursuant  to  the  National 
Environmental  Policy  Act.  42  II.S.C. 

4321  dt  sdcp  and  Executive  Order  12114 
Low-Energy  Marine  Seismic  Survey  by 
tlu!  IJ.S.  Geological  Survey  in  the 
Dcuipwater  (hd f  of  Mexico.  Apri  1-May 
2013”  (EA).  USGS’s  EA  incor])orates  a 
draft  ‘‘Environmental  Assessment  of  a 
l.ow-Energy  Marine  Geophysical  .Survey 
by  the  IL.S.  Geological  .Survev  in  the 
Northwest(!rn  (hdf  of  Mexico,  April- 
May  2013,”,  prepared  by  LGL  Ltd., 
Iniviromnental  Research  Associat(;s,  on 
behalf  of  II.SG.S,  which  is  also  available 
at  the  saiiK!  Intermit  address.  Docuimints 
cited  in  this  notice  mav  he  vi{iW(id.  hv 
appointment,  during  nigular  business 
hours,  at  the  afoniinentioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  (k)Idst(iin  or  Jolie  Ilarri.son, 
Office  of  Protected  Resources.  NMFS. 
301-427-8401. 

SUPPLEMENTARY  INFORMATION: 

8ac:kground 

.Section  101(a)(.'j)(D)  of  the  MMPA.  as 
amended  (10  II.S.G.  1371  (a)(.'l)(D)), 
directs  the  .Secretary  of  (Commerce 
(.Secretary)  to  authorize,  u])on  recjiiest, 
the  incidental,  but  not  intentional, 
taking  of  small  nnmbers  of  marine 
mammals  of  a  sjiecies  or  |)opulation 
stock,  by  United  .States  citiz(ins  who 
engage  in  a  s])ecified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  f:ertain  findings 
are  made  and.  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  providcul  to  the  ])uhlic 
for  r(ivi(;w. 

Authorization  for  the  incidental 
taking  of  small  numbers  of  marine 
mammals  shall  he  granted  if  NMF.S 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  s])ecies  or 
slock(s),  and  will  not  have  an 
immitigable  adverse  imjiact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  (where  relevant).  The 


authorization  must  set  forth  the 
])ermis.sihle  methods  of  taking,  other 
means  of  effecting  the  lea.st  practicable 
adver.se  iinjiact  on  the  species  or  stock 
and  its  habitat,  and  re(]uirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings.  NMF.S 
has  ilefined  "negligible  imjiact”  in  .‘iO 
(iFR  21().1()3  as  “...an  inpiact  resulting 
from  the  sjiecified  activity  that  cannot 
be  reasonably  expected  to.  and  is  not 
reasonably  likelv  to,  adver.selv  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Section  l()1(a)(.'))(D)  of  the  MMPA 
established  an  exjiedited  jiroce.ss  hv 
which  citizens  of  the  United  .States  can 
apply  for  an  authorization  to 
incidentally  take  small  numhers  of 
marine  mammals  hv  harassment. 

.Section  lOllaK.SKD)  of  the  MMPA 
e.stablishes  a  4.'5-day  time  limit  for 
NMF.S's  review  of  an  apjilication 
followed  by  a  30-day  juiblic  notice  and 
comment  period  on  anv  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  4.')  days  of  the  close 
of  the  public  comment  jieriod.  NMF.S 
must  either  issue  or  deny  the 
authorization. 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  "harassment”  as:  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  ILevel  A  harassment!:  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disrujition  of  behavioral 
])atterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  jf.evel  B 
harassment!. 

Summary  of  Request 

On  November  .'j,  2012,  NMF.S  received 
an  ajiplication  from  the  USGS 
reque.sting  that  NMF.S  issue  an  II  LA  for 
the  take,  by  Level  B  harassment  onlv.  of 
small  numbers  of  marine  mammals 
incidental  to  conducting  a  low-energy 
marine  seismic  survey  within  the  U..S. 
Exclusive  Economic  Zone  in  the  deep 
water  of  the  Gulf  of  Mexico  during  Ajiril 
to  May  2013.  The  IJ.SfkS  plans  to  u.se 
one  .source  ves.sel,  the  R/V  Pdlican 
(Ptdican),  or  similar  ves.sel.  and  a 
seismic  airgun  array  to  collect  seismic 
data  as  ])art  of  the  “Gas  Ilvdrates 
Project”  in  the  deep  water  of  the 
northwest  Gulf  of  Mexico.  The  U.SG.S 
plans  to  u.se  conventional  low-energy, 
seismic  methodology  and  ocean  bottom 
seismometers  (C)B.Ss)  to  acquire  the  data 
necessary  to  delineate  the  di.strihution, 
saturation,  and  thickne.ss  of  suh-sealloor 
methane  hydrates  and  to  image  near- 


.seafloor  structure  (e.g.,  faults)  at  high- 
resolution.  In  addition  to  the  jnopo.sed 
operations  of  the  .seismic  airgun  arrav 
and  hydrophone  streamer.  U.SG.S 
intends  to  operate  a  sub-bottom  jirofiler 
continuously  throughout  the  survev. 

Acoustic  stimuli  (i.e.,  increased 
underwater  .sound)  generated  during  the 
o|)eration  of  the  seismic  airgun  array 
may  have  the  potential  to  cause  a 
behavioral  disturbance  for  marine 
mammals  in  the  survey  area.  This  is  the 
principal  means  of  marine  mammal 
taking  a.ssociated  with  these  activities, 
and  USG.S  has  requested  an 
authorization  to  take  19  species  of 
marine  mammals  hv  Level  B 
hara.ssment.  Take  is  not  exjiected  to 
result  from  the  u.se  of  the  sub-bottom 
profiler,  for  reasons  discussed  in  this 
notice;  nor  is  take  exiiected  to  result 
from  collision  with  the  source  ves.sel 
becau.se  it  is  a  single  ve.ssel  moving  at 
a  relatively  slow  speed  (4..'i  knots  jkts!; 
8.1  kilometers  per  hour  jkm/hr!;  .l.t) 
miles  jier  hour  jmphl)  during  seismic 
accpiisition  within  the  survey,  for  a 
relatively  short  period  of  time 
(ap])roximately  8  days  of  airgun 
operations  out  of  Ul  total  operational 
days).  It  is  likely  that  anv  marine 
mammal  would  hi*  able  to  avoid  the 
vessel. 

Description  of  the  Proposed  Specified 
Activity 

U.SG.S  proposes  to  conduct  a  low- 
energv  seismic  survev  at  two  sites  that 
have  been  studied  as  part  of  the  Gulf  of 
Mexico  Gas  Hydrates  loint  Indu.strv 
Project.  The  (TiU.'i.'i  (i.e..  Green  Ganyon 
lease  block  h.l.'i)  and  \VR313  (i.e.. 

Walker  Ridge  lea.se  block  313)  .studv 
sites  are  located  in  the  deep  water  of  the 
northwestern  GOM  (see  Figure  1  of  the 
IHA  ajiplication).  .Studv  site  (fGU.'j.'i  will 
be  surveyed  first,  followed  by  WR313. 
The  seismic  survey  is  scheduled  to  take 
place  for  ap|iroximately  eight  days  (out 
of  l.'i  total  operational  davs)  in  April  to 
May  2013. 

'rhe  ])urpo.se  of  U.SG.S’s  jiropo.sed 
seismic  survey  is  to  develoj)  technology 
and  to  collect  data  to  assist  in  the 
characterization  of  marine  gas  hydrates 
in  order  to  better  understand  their 
inqiact  on  .sealloor  stability,  their  role  in 
climate  change,  and  their  jiotential  as  an 
energy  source.  These  sites  have  been 
extensivelv  studied,  including  detailed 
logging  while  drilling  (LWD),  and  are 
known  to  hold  thick  se{|uence.s  of  sand 
containing  high  .saturations  of  gas 
hydrate.  'I’he  ])ur])o.se  of  this  new 
.seismic  acquisition  is  to  expand 
outward  from  the  boreholes  the  detailed 
characterization  that  has  been 
accomplished  there  and  to  develop  and 
calibrate  imjiroved  geophysical 
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teclniujues  for  gas  hydrate 
characterization. 

The  j)r()|)()sed  survey  will  involve  one 
souix:e  vessel,  most  likely  the  R/V 
Palican  {Palican)  or  a  similar  ves.sel. 
l)S(JS  will  deploy  two  (each  with  a 
di.scharge  volume  of  lO.'i  cubic  inch 
|in  *1)  Generator  Injector  ((3)  airgun 
array  as  a  ])rimary  energy  source  at  a 
tow  depth  of  3  m  (0.8  ft).  A  subset  of 
the  survey  lines  will  he  rej)eate(l  using 
either  a  single  35  in  *  (3  airgun.  The 
receiving  sy.stem  will  consist  of  one  450 
meter  (m)  (1,470.4  feet  |ftl)  long.  72- 
channel  hydrophone  streamer  and  25 
ocean  bottom  seismometers  (OB.Ss).  As 
the  (3  airguns  are  towcul  along  the 
survey  lines,  the  hydrophone  streamer 
will  receive  the  returning  acoustic 
signals  and  transfer  the  data  to  the 
onboard  processing  sy.stem.  The  OtkSs 
record  the  returning  acoustic  signals 
internally  for  later  analysis.  Regardless 
of  which  energy  sonna;  is  n.sed.  the 
calculated  isoplelhs  for  the  two  (3  (105 
in  ')  airguns  will  In;  ustul. 

At  each  of  the  two  study  sites.  25 
OB.Ss  will  1m!  deploved  and  a  total  of 
aj)j)roximalely  700  km  (378  nautical 
miles  Imnij)  of  survey  lines  will  he 
coll(!ct(!d  in  a  grid  pattern  (.siu;  f'iguri!  1 
of  th(!  llt.\  application).  TIk;  water 
d(!l)th  will  he  1.500  to  2.000  m  (4,021.3 
to  (i.5(i1.7  ft)  at  each  stndv  site;).  All 
plamuul  seismic  data  accpiisition 
activili(!s  will  hi;  conducted  hv 
technicians  |)rovided  by  ll.SCkS  with 
onboard  assistance  by  the  scientists  who 
have  j)ro])osed  the  study.  The  Principal 
Investigators  are  t)r.  .S(;th  Haines  (ll.SCkS 
Knergy  Program.  Denver,  (Colorado)  and 
Mr.  Patrick  tiart  (HSdS  Coastal  and 
Marine  Ceology,  .Santa  (a  nz.  (California). 
The  v(;ssel  will  he  .self-contained,  and 
the  cr(;w  will  live  aboard  the  ves.sel  for 
the  entire  crni.se. 

The  planned  seismic  survey  (e.g., 
(;(pnpment  testing,  startup,  line  changes. 
rej)eal  coverage  of  any  areas,  and 
eipiipment  recovery)  will  consist  of 
ai)])roximately  1.480  km  (700.1  mni)  of 
transect  lines  (including  turns)  in  the 
survey  area  in  the  dee])  water  of  the 
northwestern  Cnlf  of  Mexico  (COM)  (.see 
Figure  1  of  the  IHA  application).  In 
addition  to  tin;  operation  of  the  airgun 
array,  a  Knndsen  snh-hottom  profiler 
will  also  likely  he  o|)erated  from  the 
l^alicdii  continnonslv  throughout  the 
cruise.  ll.SfkS  will  not  he  operating  a 
mnitiheam  system,  the  Pdlican  is  not 
eipiipped  with  this  e(|nipm(;nt.  'I’here 
will  he  additional  .seismic  operations 
associated  with  eijuipment  testing, 
ramp-u]).  and  possihh;  line  changes  or 
repeat  coverage  of  any  areas  where 
initial  data  (]nality  is  snh-standard.  In 
U.SCS’s  e.stimated  take  calculations. 


25%  has  been  added  for  those 
additional  operations. 

\ 'dssci  Spccificdtions 

The  PdUcan  (although  a  similar  vessel 
might  he  used  for  this  proi)osed 
program),  a  research  vessel  owned  hv 
the  honisiana  Universities  Marine 
(Con.sortinm  (hllMC.ON),  will  tow  the 
two  (3  airgun  array,  as  well  as  the 
hydrophone  streamer,  along 
predetermined  lines  (see  Figure  1  of  the 
IHA  a])])lication).  When  the  Pdlican  is 
towing  the  airgun  array  and  the 
relatively  short  hvdro])hone  streamer, 
the  turning  rate  of  the  vessel  while  the 
gear  is  deployed  is  limited  to  better  than 
5  degrees  ])er  a  minute  (this  is  higher 
than  a  seismic  vessel  towing  a  streamer 
of  more  typical  length  much  greater 
than  1  km  |().5  mni|).  The  lAIMCCON 
Marine  .Sn])erintendent  estimates  that 
the  turning  radius  of  the  Polican  will  he 
a|)|)roximately  500  m  (1,040.4  ft)  while 
the  vessel  is  towing  the  hvdroi)hone 
streamer.  Thus,  the  manenverahilitv  of 
the  vessel  is  not  limited  much  during 
o])erations  with  the  streamer.  'Hie  ves.sel 
would  “fly"  the  a|)propriate  U..S.  (Coast 
Cnard-ap])roved  day  shapes  (mast  head 
signals  n.sed  to  communicate  with  other 
ve.ssels)  and  display  the  ai)propriate 
lighting  to  designate  the  ve.ssel  has 
limited  manenverahilitv. 

The  ves.sel  has  a  length  of  33.5  m 
(105). ‘)  ft);  a  beam  of  8.0  m  (20.3  ft):  a 
full  load  draft  of  2.5)  m  (5). 5  ft);  and  a 
gross  tonnage  of  201.  The  ship  is 
e(]nij)ped  with  two  (Caterj)illar  Model 
3412  1048  in  '  diesel  engines  and  an  80 
horsepower  (hj))  Schottel  howlhrnster. 
I'Clectrical  power  is  |)rovided  hv  two 
(Caterpillar  3300,  5)5)  kiloWatt  (k\V) 
diesel  generators,  'fhe  Pelican's 
oj)eration  .speed  during  seismic 
acquisition  is  ty])ically  api)roximately 
8.1  km  ])er  hour  (hr)  (km/hr)  (4.5  knots 
Ikts)).  When  not  towing  seismic  survey 
gear,  the  Pelican  typically  cruises  at  17 
km/hr  (5). 2  kts).  The  P(‘Iican  has  an 
operating  range  of  a])])roximately  5.000 
km  (3,023.8  mni)  (the  distance  the 
vessel  can  travel  without  r(;fneling). 

The  ves.sel  also  has  two  locations  as 
likely  observation  stations  from  which 
Protected  Species  Observers  (PSO)  will 
watch  for  marine  mammals  lM;fore  and 
during  the  ])ropo.sed  airgun  o])erations 
on  the  Pelican.  When  stationed  on  the 
oh.servation  ])lati{)rm.s.  the  P.SO's  eye 
level  will  he  a])])roximately  12  m  (35). 4 
ft)  above  sea  level  providing  the  PSO  an 
ap])roximately  210°  view  aft  of  the 
ves.sel  from  the  aft  control  station,  and 
from  the  bridge  .station  the  PSO's  eye 
level  will  he  approximately  13  m  (42.7 
ft)  above  .sea  level  |)roviding  the  PSO  an 
nnoh.strncted  300°  view  around  the 


entire  ve.ssel.  More  details  of  the  Pelican 
can  he  found  in  the  IHA  a])])lication. 

Acoustic  Source  Specifications 
Seisin ic  Airguns 

'fhe  Pelican  (or  similar  ve.ssel)  will 
de])loy  an  airgun  array,  consisting  of 
two  105  in  '  Sercel  (3  airguns  as  the 
primary  energy  source  and  a  streamer 
containing  hydro])hone.s  along 
|)redetermined  lines.  A  snh.set  of  the 
survey  lines  will  he  repeated  using  a 
single  35  in  '  (3  airgim.  The  airgun  array 
will  have  a  firing  ])re.s.snre  of  2,000 
pounds  j)er  sipiare  inch  (}).si).  Discharge 
intervals  dei)end  on  both  the  .shij)’.s 
.s])eed  and  Two  Way  Travel  Time 
recording  intervals.  Seismic  j)nlse.s  for 
the  (B  airguns  will  he  emitted  at 
intervals  of  a])])roximately  0  to  10 
.seconds.  At  s])eed.s  of  aj)proxlmately  8.1 
km/hr,  the  shot  intervals  correspond  to 
spacing  of  aj)proximately  will  he  14  to 
23  m  (45.5)  to  75.5  ft)  during  the  stndv. 
During  firing,  a  brief  (a])])roximately 
0.03  second)  pulse  sound  is  emitted;  the 
airguns  will  he  silent  during  the 
intervening  periods.  The  dominant 
freijiiency  comj)onent.s  range  from  zero 
to  1 88  Hertz  (Hz). 

The  generator  chamber  of  each  (3 
airgun  in  the  primarv  source,  the  one 
resjjonsihle  for  introducing  the  sound 
|)ul.se  into  the  ocean,  is  105  in  '.  The 
inj(;ctor  chamber  injects  air  into  the 
previously-generated  bubble  to  maintain 
its  shain;,  and  does  not  introduce  more 
sound  into  the  water.  The  two  (3 
airguns  will  he  towed  8  m  (20.2  ft)  aj)arl, 
side-hy-side.  21  m  (08.5)  ft)  behind  the 
Pelican,  at  a  dejjth  of  3  m  (5). 8  ft)  during 
the  surveys.  The  total  effective  volume 
will  he  210  in  '. 

'fhe  single  35  in-'  (3  airgun  is  the 
same  ty])e  of  dual  chamber  airgun  as  the 
105  in  '  (3  airgun  described  above,  with 
the  generator  and  injector  chambers 
each  being  35  in '.  The  mamdacturer's 
literature  indicates  that  a  35  in '  (3 
airgun  has  a  root  mean  .sijuare  (rms) 
source  level  of  aj)|)roximately  208  dB  re 
1  pPam,  a  duration  of  about  10  ms,  and 
dominant  freijuency  components  of  less 
than  500  Hz.  Field  measurements  by 
llSCkS  j)ersonneI  indicate  that  the  (3 
airgun  out])ut.s  low  sound  am])Iitudes  at 
freipiencies  greater  than  500  Hz.  The  35 
in  '  (3  airgun  will  he  towed 
approximately  15  m  (45). 2  ft)  behind  the 
ship  at  a])])roximately  2  m  (0.0  ft)  depth. 

As  the  (3  airgun(s)  is  towed  along  the 
survey  line,  the  towed  hvdro])hone 
array  in  the  streamer  receives  the 
rellected  signals  and  transfers  the  data 
to  the  on-hoard  ])roce.ssing  system.  The 
OBSs  record  the  returning  acoustic 
signals  internally  for  later  analysis. 
(3ven  the  relativelv  short  .streamer 
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length  behind  the  vessel,  the  turning 
rate  of  the  vessel  while  the  gear  is 
deployed  is  iniieh  higher  than  the  limit 
of  five  degrees  ])er  ini  note  for  a  seismic 
vessel  towing  a  streamer  of  more  tv])ical 
length  (i.e.,  much  greater  than  1  km 
l().ri4  nmi|).  'riins,  the  maneuverahilitv 
of  the  ves.sel  is  not  limited  much  during 
seismic  ojierations. 

Malrics  llsaci  in  This  Document 

'I’liis  section  includes  a  brief 
explanation  of  the  sound  measurements 
freiinently  used  in  the  discussions  of 
acoustic  effects  in  this  document.  Sound 
pre.ssure  is  the  sound  force  per  unit 
area,  and  is  usually  measured  in 
microjxiscals  (pPa).  where  1  jiascal  (Pa) 
is  the  pressure  resulting  from  a  force  of 
one  uewtou  exerted  over  au  area  of  oue 
sipiare  meter.  Sound  pressure  level 
(SPL)  is  exjiressed  as  the  ratio  of  a 
measured  sound  pressure  and  a 
reference  level.  The  commonly  used 
reference  jiressnre  level  in  underwater 
acoustics  is  1  pPa.  and  the  units  for 
SPLs  are  dB  re:  1  pPa.  SPL  (in  decibels 
1(113]]  =  20  log  (pressnre/reference 
pre.ssure). 

SPL  is  au  in.stautaueons  measurement 
and  can  he  exjue.ssed  as  the  peak,  the 
])eak-peak  (])-])),  or  the  rms.  Root  mean 
s(|uare  (rms).  which  is  the  .stiuare  root  of 
the  arithmetic  average  of  the  stpiared 
instantaneous  pressure  values,  is 
typically  used  in  discu.ssions  of  the 
effects  of  sounds  on  vertebrates  and  all 
references  to  SPL  in  this  doenment  refer 
to  the  root  mean  .scpiare  unless 
otherwi.se  noted.  SPL  does  not  take  the 
duration  of  a  sound  into  account. 

(ihuructci'istics  of  the  Aii  <i,nn  Pulses 

Airguns  function  hv  venting  high- 
pre.ssure  air  into  the  water  which  creates 
au  air  bubble.  The  pressure  .signature  of 
an  individual  airgnn  consists  of  a  sharp 
rise  and  then  fall  in  pre.ssure,  followed 
by  several  positive  and  negatix'e 
pressure  excursions  caused  by  the 
oscillation  of  the  resulting  air  bubble. 
The  oscillation  of  the  air  bubble 
transmits  sounds  downward  through  the 
.sealloor  and  the  amount  of  sound 
transmitted  in  the  near  horizontal 
directions  is  reduced.  However,  the 
airgun  array  also  emits  sounds  that 
travel  horizontally  toward  non-target 
areas. 

The  nominal  downward-directed 
.source  levels  of  the  airgun  arrays  used 
by  IJStkS  on  the  Pelicun  do  not 
rejiresent  actual  sound  levels  that  can  he 
measured  at  any  location  in  the  water. 


Rather  they  repre.sent  the  level  that 
would  he  found  1  m  (3.3  ft)  from  a 
hyiiothetical  point  .source  emitting  the 
same  total  amount  of  sound  as  is 
emitted  by  the  combined  G1  airguns. 

The  actual  received  level  at  any  location 
in  the  water  near  the  Cl  airguns  will  not 
exceed  the  source  level  of  the  strongest 
individual  source,  lu  this  case,  that  will 
he  about  234.4  (115  re  1  pPam  ]K!ak.  or 
23t).8  (113  re  1  pPam  peak-to-peak. 
However,  the  difference  between  rms 
and  ]K!ak  or  jjeak-to-peak  values  for  a 
given  pulse  (le])en(l.s  on  the  fre(piency 
content  and  duration  of  the  pul.se, 
among  other  factors.  Actual  levels 
experienced  hv  any  organism  more  than 
1  m  from  either  (31  airgun  will  he 
significantly  lower. 

Accordingly,  Lamont-Doherty  Earth 
Oh.s(irvatorv  of  Columbia  University  (L- 
DEO)  has  predicted  the  received  .sound 
levels  in  relation  to  distance  and 
direction  from  the  two  (31  airgun  array. 

A  detailed  de.scri])ti()n  of  L-DE()'s 
modeling  for  this  survey's  marine 
seismic  source  array.s  for  protected 
sjiecies  mitigation  is  provided  in  the 
NSF/l)S(3S  PEIS.  These  are  the  nominal 
source  levels  ajjjilicahle  to  downward 
propagation.  The  NSF/IIS(3S  PEIS 
discusses  the  characteristics  of  the 
airgun  pulses.  NMFS  refers  the 
reviewers  to  that  documents  for 
additional  information. 

Predicted  Sound  Levels  for  the  Air<>uns 

To  determine  exclusion  zones  for  the 
airgun  array  to  he  used  in  the  deep 
water  of  the  (3()M,  received  sound  levels 
have  been  modeled  by  L-I)E()  for  a 
number  of  airgun  configurations, 
including  two  lO.'i  in  *  (31  airguns,  in 
relation  to  di.stance  and  dircnition  from 
the  airguns  (see  Figure  2  of  the  IHA 
a]jplication).  The  model  does  not  allow 
for  bottom  interactions,  and  is  nuxst 
directly  a])plicable  to  deep  water.  Based 
on  the  modeling,  (estimates  of  the 
maximum  di.stances  from  the  Cl  airguns 
where  sound  levels  of  190.  180,  and  100 
(IB  re  1  pPa  (rms)  are  predicted  to  he 
received  in  deep  water  are  shown  in 
Table  1  (see  Table  1  of  the  IHA 
application).  Received  sound  levels 
have  not  been  modeled  for  the  single  3.'i 
iiv*  (31  airgun,  hut  maximum  distances 
for  that  source  would  be  much  lower 
than  tho.se  for  the  two  lO.'i  in  *  Cl 
airguns.  IIS(3S  and  NMFS  will  use  the 
results  for  the  two  lO.'i  in  *  Cl  airguns  for 
all  seismic  lines,  resulting  in 
conservative  (jirecautionary  for  marine 


mammals)  results  when  the  smaller 
.sources  are  used. 

Empirical  data  concerning  the  190, 

180,  and  100  (113  (rms)  distances  were 
ac(iuired  for  various  airgun  array.s  based 
on  measurements  during  the  acoustic 
verification  .studies  conducted  hv  L- 
1)130  in  the  northern  (3()M  in  2003 
('folstoy  et  (d..  2004)  and  2007  to  2008 
(Tolstoy  et  uL.  200!)).  Results  of  the  30 
airgun  array  are  not  relevant  for  the  two 
(31  airguns  to  he  used  in  the  jnopo.sed 
survey.  The  empirical  data  for  tlie  0,  10, 
12.  and  20  airgun  array.s  indicate  that, 
for  deej)  water,  the  L-1)F3()  model  tends 
to  overestimate  the  received  .sound 
levels  at  a  given  di.stance  (Tolstoy  et  uL. 
2004).  Measurements  were  not  made  for 
the  two  Cl  airgun  array  in  dee])  water; 
however,  IJS(3S  propo.ses  to  use  the 
buffer  and  exclusion  zones  predicted  hv 
L-DEO’s  model  for  the  j)ropo.sed  Cl 
airgun  operations  in  deep  water, 
although  they  are  likely  conservative 
given  the  empirical  results  for  the  other 
array.s.  Using  the  L-DEO  model.  Table  1 
(below)  shows  the  di.stances  at  which 
three  rms  sound  levels  are  exj)e(;te(l  to 
he  received  from  the  two  (31  airguns. 

The  180  and  1!)0  (113  re  1  pPam  (rms) 
distances  are  the  safety  criteria  for 
jiotential  Level  A  harassment  as 
specified  by  NMFS  (2000)  and  are 
ap])lical)le  to  cetaceans  and  ])innipe(l.s, 
re.s|)ectively.  If  marine  mammals  are 
detected  within  or  about  to  enter  the 
ai)j)ropriate  exclusion  zone,  the  airguns 
will  be  shut-down  immediately.  Table  1 
summarizes  the  predicted  di.stances  at 
which  sound  levels  (100. 180,  and  190 
(113  Irmsj)  are  expected  to  be  received 
from  the  two  (31  airgnn  array  oj)erating 
in  deep  water  depths. 

Table  1  summarizes  the  i)redicted 
di.stances  at  which  sound  levels  (100, 
180.  and  190  dB  [rms])  are  expected  to 
be  received  from  the  two  airgun  array 
operating  in  deep  water  (greater  than 
1.000  m  |3.280  ftj)  (le])th.s.  For  the 
pro])osed  ])roject.  USCS  plans  to  use  the 
di.stances  for  the  two  lO.'i  in  *  (31  airguns 
for  the  single  3.')  in*  Cl  airgun,  for  the 
determination  of  the  buffer  and 
exclusion  zones  since  this  represents 
the  largest  and  therefore  most 
conservative  distances  determined  by 
the  model  results  provided  by  L-DE(). 

Table  1.  Modeled  (two  lO.'i  in-*  Cl 
airgun  array)  distances  to  which  sound 
levels  >  190.  180.  and  100  dB  re:  1  pPa 
(rms)  could  he  received  in  deep  water 
during  the  ])r()j)o.se(I  survey  in  the 
northwestern  (3()M.  April  to  May,  2013. 
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Source  and  volume 

Tow  depth  (m) 

Water  depth  (m) 

Predicted  RMS  radii  distances  (m)  for  2 
airgun  array 

190  dB 

180  dB 

160  dB 

Two  Gl  Airguns  (105  in^)  . 

3 

_ 1 

Deep  (>  1 ,000) 

20  m  . 

(65.6  ft) . 

70  m  . 

(229.7  ft) . 

670  m 
(2,198.2  ft) 

.Along  with  the  airgnn  o|)erations.  one 
additional  acoustical  data  acquisition 
systems  may  he  o|)erated  from  tin; 

Priican  conlinuonsly  during  the  survey. 

A  hull-mounted  Knud.s(;n  3..'j  kHz  suh- 
lM)ttom  profder  (succes.sor  to  model 
320B)  may  he  available  since  the  Pt^lican 
is  camsidering  such  an  installation  in 
the  coming  months.  They  have  not  yet 
ch(j.si;n  the  e.xact  i;tiuipment.  The  occ;an 
floor  may  he  majjped  with  the  Knudsen 
sidj-hottom  profder.  If  the  suh-hottom 
profiler  is  available.  II.SG.S  will  use  it  if 
it  providc;s  cjuality  supj)lemental 
information  that  enhances  the  higher- 
energy  (i.c;..  (II  aiiguns)  survc;ys  or  site 
charact(;rization  in  the  immediate 
vicinitv  of  an  (IBS  dej)loyment.  This 
.sound  source  woidd  he;  opc;rated 
continuously  from  the  Pnlican 
throughout  the  crui.se. 

Sub-Bottom  Profiler 

The  Polican  mav  operate  a  Knudsen 
3.,')  kHz  suh-hottom  continuously 
throughout  the  cruise  simultaneouslv  to 
ma|)  and  |)rovide  information  about  the 
s(;dim(;ntarv  features  and  bottom 
topography.  The  beam  of  the  snh-hottom 
profil(;r  is  transmitt(;d  as  a  27°  cone, 
which  is  dir(;cted  downward  by  a  .'k.l 
kHz  tran.sdnc»;r  in  the;  hull  of  the 
Polican.  The  maximum  outj)ut  is  1 
kilowatt  (k\V)  (approximately  204  dB  re: 

1  pBam).  hut  in  practice,  the  out|)ut 
varies  with  wat(;r  depth.  Pulse  duration 
is  1. 2.  or  4  millisc;conds  (ms). 

The  sub-bottom  profiler  is  opc;rated 
continuously  during  survey  operations. 
Pow(;r  lc;vels  of  the  in.strumcait  wonld  he; 
modified  to  account  for  water  dejith. 
Actual  o|)(;rating  parametc;rs  will  he 
(;stal)lished  at  the  time;  of  the  surv(;y. 
This  type  of  .'{..5  kHz  .systcan  falls  within 
Apj)(;ndix  F  (low-(;n(;rgv)  of  the  N.SF/ 
IKSd.S  PHIS. 

NMF.S  c;xj)(;cts  that  acoustic  stimuli 
r(;sulting  from  the  j)roj)osed  operation  of 
the  two  (II  airgnn  array  has  the  potential 
to  harass  marine  mammals..  NMF.S  do(;s 
not  exp(;ct  that  the;  movement  of  the; 
Policun,  during  the;  e:e)nelne:t  of  the; 
se;ismie:  surve;y.  has  the;  potential  to 
harass  marine;  mammals  he;e:anse;  of  the 
re:latively  slow  oj)(;ration  s|)e;e;el  of  the; 
vessel  (aj)j)roximately  4..'>  knots  (ktsl; 

8.3  km/hr:  .'5.2  mj)h)  during  .se:ismie; 
ae:e]nisition. 


Ocoan  Bottom  Soismomotors 

F’or  the;  proj)o.se;el  stndv.  2.'5  OB.Ss  will 
he;  de;j)loye;el  from  the;  Pulican  at  (;ae:h  of 
the;  two  study  site;s  in  se;eiuene;e;  (.se;e 
Figure;  1  of  the  IHA  applie;atie)n).  ()ne:e 
the;  seismic  surveys  have;  h(;e;n 
comple;te;el  at  the;  first  site,  the;  OB.Ss  will 
be  re;trieve;d.  then  re;-de;ploye;el  at  the 
.seH:ond  site;.  Once;  the;  seismie;  .surve;ys 
have  be;en  comple;te;el  at  the  se;ce)nel  site. 
OB.Ss  will  be;  re;trie;ve;el.  OB.Ss  eipe;rate;el 
by  the;  U..S.  National  OBS  Instrument 
Pool  will  be;  u.sed  eluring  the  proj)ose;el 
e:ruise.  This  type;  e)f  OB.S  has  a  height  of 
ajjproximately  1  m  (3.3  ft)  anel  a 
maximum  diameter  e)f  .'50  e;e;ntime;te;rs 
(e;m)  (19.7  ine;he;s  (in)).  The;  ane:hor  is  a 
ste;e;l  plate  weighing  aj)proximate;ly  40 
kilograms  (kg)  (88.2  pounds  |lb|)  with 
dimensions  approximatelv  30x30x8  cm 
(11.8x11.8x3.1  in).  One:e;  em  OB.S  is 
re;aely  to  be;  re;trie;ve;el.  iin  ae:e)nslie:  re;le;ase; 
transj)e)nele;r  inte;rre)gate;s  the  instrumeait 
at  a  ire;epie;ncy  e)f  9  te;  11  kile)He;rtz  (kHz). 
<mel  a  re;spe)n.se;  is  re;e;e;ive;d  at  a 
fn;epie;ne;v  e)f  !t  te;  13  kHz.  The;  hurn-wire: 
rele;a.se;  assembly  is  then  ae:tivate;el.  anel 
the  instrument  is  re;le;ase;d  from  the; 
ane;he)r  to  lloat  to  the  snrfae;e. 

lottos.  Duration,  and  S  pad  find 
(iao<’rai)hia  Bagion 

The;  proj)ose;el  j)roje;e:t  will  be;  loe:ateel 
ne;ar  the;  (I(I9.'5.5  iind  \VR313  .study  sites 
in  the;  ele;e;p  water  of  the  ne)rthwe;st  (ledf 
of  Mexie:o  and  woidd  have  a  total 
duration  of  apjiroximately  I."! 
ope;ratie)nal  days  oe;curring  during  the 
April  through  May  2013  timeframe. 
whie:h  will  include  approximately  8 
days  of  active  seismic  airgnn  ojierations. 
\Vate;r  depth  at  the  site;  is  apjjroximately 
2.000  m  ((5.'5(j1.7  ft).  The  total  surve;y 
time;  woidd  be;  approximately  90  hours 
at  e;ae;h  site:.  The;  propo.se;el  .surve;v  is 
sche;elule;el  frejin  Ajiril  10  to  May  .'5.  2013. 
The;  Palican  is  e;xp(;e;te;el  to  depart  anel 
re:tnrn  to  (]e)e:e)drie;.  Louisiana,  with  no 
interme;diate;  stojis. 

.Some;  minor  ele;viatie)n  from  this 
se:hedule;  is  possible,  dejieaiding  on 
logistie:s  and  we;athe;r  (i.e;.,  the  e:ruise; 
mav  depart  e;arlie;r  or  he;  e;xte;nde;d  due 
to  poor  we;athe;r;  the;re  could  he; 
aeleiitional  days  of  .seismie:  ope;rations  if 
e;e)lle;e;te;d  data  are  de;eaneel  to  be;  of 
substanelard  ipiality). 

'I’he;  latitude  and  longitude  fejr  the 
bemnels  of  the  two  study  .site;.s  are: 
\VB313: 


91°  34.7.'5'  \Ve;st  tei  91°  40.7.'5'  \Ve;st 

20°  33.7.'5'  Nea  th  to  20°  4.'5.7.'5'  Neirth 
G(:!)55: 

90°  20.0'  \Ve;st  tei  90°  31.7.'5'  \Ve;st 

20°  .'54.1'  North  to  27°  0.0'  Nea  th 

l)e;se:ription  of  the;  Marine;  Mammals  in 
the;  Area  of  the  Proposed  Spee:iried 
Activity 

The  marine  mammal  spe;e:ie;s  that 
peitentially  oe;cur  within  the  (KIM 
ine:lnele  28  spi;e:ies  of  e:etae;e;ans  and  eaie 
sirenian  (Jeffe;r.son  anel  Se;hiro,  1997; 
Wursig  at  al..  2000;  see  Table  2  below). 

In  aelelition  to  the;  28  s])e;e:ios  known  to 
oe;e:ur  in  the;  (lOM.  the  long-finneel  jiileit 
whale  [CAobicaphala  malas).  long- 
he;aked  e:ommon  de)lj)hin  (Dalphinus 
capansis).  anel  short-beakeel  common 
elol])hin  [Dalphinus  dal]}his)  e:oulel 
peitentially  e)e:e:ur  the;re;.  Howev(;r.  there; 
are;  no  e:onfirme;el  sightings  of  the;.se 
spe;e;ie.s  in  the  (lOM,  but  they  have  l)e;e;n 
.se;en  e:lose  anel  e:e)ulel  eventually  he; 
feinnel  the;re;  (Wursig  at  ah.  2000).  Tlmse 
threa;  spee:ies  are  not  e;emsielere;el  further 
in  this  ele)e;mnent.  The;  marine;  mammals 
that  generally  e)e:cur  in  the  jiropo.sed 
;ie:tion  area  belong  to  thrt;e;  taxoneimie: 
groups:  mystice;ti;s  (baleen  whales), 
odeinteicetes  (tootheel  whale;s),  and 
sireniiins  (the  West  Inelian  manatee).  Of 
the  marine  mammal  specie;s  that 
peetentiallv  e)e:cur  within  the  (lOM,  21 
sjie;e:ie;s  eif  c(;tac(;ans  (20  oele)nte)cete;.s,  1 
mystie:ete)  are  routinely  present  anel 
have;  been  incineled  in  the  analysis  feir 
inciel(;ntal  take  to  the  proposi;d  seismic 
survey.  Marine  mammal  sjiecies  li.ste;d 
as  endangereel  uneler  the  IJ..S. 
Endangereei  SjK;cies  Act  of  1973  (E.SA: 

10  U.S.C.  1.'531  at  saq.).  includes  the 
North  Atlantic;  right  [Euhalaana 
glaci(dis),  humphack  [Magaptara 
novaaangliaa).  se;i  [Balaanoptara 
horaalis).  fin  [Balaanoptara  j}hys(dus), 
blue  [Bedaanoptara  musculus).  and 
si)e;rm  [Phvsatar  macrocaphalus)  wheele, 
as  well  as  the;  We;st  Inelian  (Florida) 
manate;e;  [Tridiachus  manat  us 
latirostris).  Of  tho.se;  enelangere;d  spe;i;ie;.s. 
only  the  sperm  whale  is  likelv  to  be; 
e;nc:oimtere;d  in  the  jirojiosed  survey 
are;a.  No  s})e;c:ies  of  jiinnipeds  are;  known 
to  oe;cnr  re;gularly  in  the;  (lOM,  and  :my 
pimdped  .sighte;(l  in  the  propo.se;d  study 
are;a  would  be;  considere;d  extralimital. 
The;  (Iarihbe;an  monk  .se;al  [Monadnis 
tropiaalis)  use;d  to  inhabit  the  (lOM  but 
is  conside;red  e;xtinct  and  has  bee;n 
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delisted  from  tin;  IvSA.  The  \V(;st  Indian 
manatee  is  the  one  marine  mammal 
species  mentioned  in  this  docannent 
that  is  managed  hv  the  II.S.  Fish  and 
Wildlife  Service  (llSFWS)  and  is  not 
considered  fnrth(!r  in  this  analysis;  all 
others  are  managed  hy  NMFS. 

In  gcmeral,  cetaceans  in  the  (lOM 
a])pear  to  he  partitioiual  by  habitat 
])referenc(!s  likely  related  to  ])rey 
(listrihntion  (Itanmgartner  at  cil.,  2001). 
Most  s])ecies  in  the  northern  (]()M 
concentrated  along  the  npj)er 
continental  slope  in  or  near  areas  of 
cyclonic  circnlation  in  waters  200  to 
1,000  m  (0.'50.2  to  3.280.8  ft)  deep. 


S])ecies  sighted  regnlarly  in  these  waters 
include  Risso's,  rongh-toothed.  spinner, 
stri])(!(l,  pantrt)])ic;al  s])otte(l,  and 
(ilymene  dolphins,  as  well  as  short- 
finned  ])ilot.  pygmy  and  dwarf  sperm, 
s])erm,  Mosoplocion  beaked,  and 
nnidimtified  beaked  whales  (Davis  e/ 

(iL.  1008).  In  contrast,  continental  shelf 
waters  (<  200  m  d(!ep)  are  primarilv 
inhabited  by  two  species:  hottlenose  and 
Atlantic  s])otted  dolphins  (Davis  ol  (il.. 
2000,  2002;  Midlin  and  Fidling,  2004). 
Hottlenose  dolj)hins  are  also  found  in 
dee])er  waters  (Baumgartner  e/  <il.. 

2001).  3’he  narrow  continental  shelf 
south  of  the  Mississippi  River  delta  (20 


km  1 10.8  nmi|  wide  at  its  narrowest 
point)  appcuirs  to  he  an  important 
habitat  for  .scweral  cetacean  s])ecie.s 
(Baumgartner  e/  (il..  2001;  Davis  e/  r;/., 
2002).  There  appears  to  he  a  resident 
|)0])nlation  of  sperm  whales  within  100 
km  (.14  nmi)  of  the  Missi.ssippi  River 
delta  (Davis  e/  (il..  2002). 

Table  2  (below)  j)resents  information 
on  the  alnmdance.  di.strihnlion. 
popnlation  status,  con.servation  status, 
and  popnlation  trend  of  the  species  of 
marine  mammals  that  may  occur  in  the 
projiosed  study  area  during  Aj)ril  to 
May,  2013. 


Table  2— -The  Habitat,  Regional  Abundance,  and  Conservation  Status  of  Marine  Mammals  That  May  Occur 
IN  OR  Near  the  Proposed  Seismic  Survey  Area  in  the  Deep  Water  of  the  Northwest  Gulf  of  Mexico 


[See  text  and  Table  2  in  USGS’s  application  for  further  details.) 


Species 

Habitat 

Population 

estimate^ 

(minimum) 

ESA' 

MMPA2 

Population 

T  rend  ^ 

Mysticetes 

North  Atlantic  right  whale 
{Eubalaena  glacialis). 

Coastal  and 
shelf. 

Extralimital  . 

EN  . 

D  . 

Increasing. 

Humpback  whale  (Megaptera 
novaeangliae). 

Pelagic,  near¬ 
shore  waters, 
and  banks. 

Rare  . 

EN  . 

D  . 

Increasing. 

Minke  whale  (Balaenoptera 

acutorostrata). 

Pelagic  and 
coastal. 

Rare  . 

NL  . 

NC  . 

No  information 
available. 

Bryde’s  whale  {Balaenoptera 
brydei). 

Pelagic  and 
coastal. 

15  (5) — Northern  GOM  stock  . 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Sei  whale  (Balaenoptera  borealis) 

Primarily  off¬ 
shore,  pelagic. 

Rare  . 

EN  . 

D  . 

Unable  to  deter¬ 
mine. 

Fin  whale  (Balaenoptera  physalus) 

Continental 
slope,  pelagic. 

Rare  . 

EN  . 

D  . 

Unable  to  deter¬ 
mine. 

Blue  whale  (Balaenoptera 

muse  ulus). 

Pelagic,  shelf, 
coastal. 

Extralimital  . 

EN  . 

D  . 

Unable  to  deter¬ 
mine. 

Odontocetes 


Sperm  whale  (Physeter 

macrocephalus). 

Pelagic,  deep 
sea. 

1,665  (1,409)— Northern  GOM 
stock. 

EN  . 

D  . 

Unable  to  deter¬ 
mine. 

Pygmy  sperm  whale  (Kogia 
breviceps). 

Deep  waters  off 
the  shelf. 

323  (203) — Northern  GOM  stock 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Dwarf  sperm  whale  (Kogia  sima)  .. 

Deep  waters  off 
the  shelf. 

453  (340) — Northern  GOM  stock 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Cuvier’s  beaked  whale  (Ziphius 
cavirostris). 

Pelagic  . 

65  (39) — Northern  GOM  stock  . 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Mesoplodon  beaked  whale  (in¬ 
cludes  Blainville’s  beaked  whale 
[M.  densirostris],  Gervais’ 

beaked  whale  [M.  europaeus], 
and  Sowerby’s  beaked  whale 
[M.  bidens]. 

Pelagic  . 

57  (24) — Northern  GOM  stock  . 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Killer  whale  (Orcinus  orca)  . 

Pelagic,  shelf, 
coastal. 

49  (28) — Northern  GOM  stock  . 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Shorl-finned  pilot  whale  . 

(Globicephala  macrorhynchus)  . 

Pelagic,  shelf 
coastal. 

716  (542) — Northern  GOM  stock 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

False  killer  whale  (Pseudorca 
crassidens). 

Pelagic  . 

777  (501)— Northern  GOM  stock 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Melon-headed  whale 

(Peponocephala  electra). 

Pelagic  . 

2,283  (1,293)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Pygmy  killer  whale  (Feresa 
attenuata). 

Pelagic  . 

323  (203)— Northern  GOM  stock 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Risso’s  dolphin  (Grampus  griseus) 

Deep  water, 
seamounts. 

1,589  (1,271)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 
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Table  2 — The  Habitat,  Regional  Abundance,  and  Conservation  Status  of  Marine  Mammals  That  May  Occur 
IN  OR  Near  the  Proposed  Seismic  Survey  Area  in  the  Deep  Water  of  the  Northwest  Gulf  of  Mexico— 
Continued 


[See  text  and  Table  2  in  USGS’s  application  for  further  details.) 


Species 

Habitat 

Population 

estimate^ 

(minimum) 

ESA’ 

MMPA2 

Population 
Trend  3 

Bottlenose  dolphin  (Tursiops 
truncatus). 

Offshore, 
inshore,  coast¬ 
al.  estuaries. 

NA  (NA)— 32  Northern  GOM  Bay, 
Sound  and  Estuary  stocks. 

NA  (NA) — Northern  GOM  conti¬ 
nental  shelf  stock. 

7,702  (6,551)— GOM  eastern 

coastal  stock. 

2,473  (2,004)— GOM  northern 

coastal  stock. 

NA  (NA) — GOM  western  coastal 
stock. 

3,708  (2,641)— Northern  GOM 

oceanic  stock. 

NL  . 

NC  . 

S— 32  stocks 
inhabiting  the 
bays,  sounds, 
and  estuaries 
along  GOM 
coast,  and 

GOM  western 
coastal  stock. 

Unable  to  deter¬ 
mine. 

Rough-toothed  dolphin  {Steno 
bredanensis). 

Pelagic  . 

2,653  (1.890)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Frasers  dolphin  (Lagenodelphis 
hosei). 

Pelagic  . 

Unknown  (Unkown) — Northern 

GOM  stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Striped  dolphin  {Stenella 

coeruleoalba). 

Pelagic  . 

3,325  (2.266)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Pantropical  spotted  dolphin 

(Stenella  attenuata). 

Pelagic  . 

34,067  (29,311)— Northern  GOM 
stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Atlantic  spotted  dolphin  (Stenella 
frontalis). 

Coastal  and  pe¬ 
lagic. 

Unknown  (Unknown) — Northern 

GOM  stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Spinner  dolphin  (Stenella 

longirostris). 

Mostly  pelagic  ... 

1,989  (1,356)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Clymene  dolphin  (Stenella 

clymene). 

Pelagic  . 

6,575  (4,901)— Northern  GOM 

stock. 

NL  . 

NC  . 

Unable  to  deter¬ 
mine. 

Sirenians 


West  Indian  (Florida)  manatee 

Coastal,  rivers. 

3,802— U.S.  stock . 

EN  . 

D  . 

Increasing  or  sta- 

(Tnchechus  manatus  latrostris). 

and  estuaries 

ble  throughout 

much  of  Flor- 

_ 

_ i 

1 _ 

ida. 

NA  =  Not  available  or  not  assessed. 

’  U  S.  Endangered  Species  Act;  EN  =  Endangered,  T  =  Threatened,  DL  =  Delisted,  NL  =  Not  listed. 
2  U  S.  Marine  Mammal  Protection  Act:  D  =  Depleted.  S  =  Strategic,  NC  =  Not  Classified. 

3NMFS  Stock  Assessment  Reports. 

USFWS  Stock  Assessment  Reports. 


Refer  to  sections  3  and  4  of  USfi.S’s 
application  for  detailed  information 
regarding  the  abundance  and 
distribution,  population  status,  and  life 
history  and  behavior  of  these  other 
mariiu!  mammal  species  and  their 
occurnmce  in  the  proposed  project  area. 
The  a))])lication  also  pre.sents  how 
D.Sd.S  calculated  the  (istimated  densities 
for  the  marine  mammals  in  the 
|)roposed  survey  area.  NMF.S  has 
reviewed  these  data  and  (hdermined 
tlunn  to  1m!  the  he.st  availahh;  scientific 
information  for  the  j)urj)ose.s  of  the 
proj)o.sed  I  HA. 

Potential  FtTects  on  Marine  Mammals 

Acou.stic  stimuli  geiuirafed  hv  the 
o])eration  of  the  airguns,  which 
introduce  sound  into  tin;  marine 
environment,  may  have  the  i)otential  to 
cause  Level  H  harassment  of  marine 
mammals  in  the  |)roposed  survey  area. 


The  effects  of  sounds  from  airgun 
operations  might  include  one  or  more  of 
the  following;  Tolerance,  masking  of 
natural  sounds,  behavioral  disturbance, 
temporary  or  pc'rmanent  hearing 
im])airment,  or  non-auditorv  phvsical  or 
physiological  effects  (Richardson  e/  al., 
dordon  e/  (iL.  2()()4;  Nowacek  ef 
(il..  2()()7;  Southall  e/  (iL.  2007). 
Permanent  h(!aring  impairment,  in  the 
unlikely  event  that  it  occurred,  would 
con.stitute  injury,  hut  temporary 
threshold  shift  ('ITS)  is  not  an  injury 
(.Southall  ef  (iL.  2007).  Although  tin; 
l)os.sil)ility  cannot  he  entirelv  excluded, 
it  is  unlikelv  that  the  projjostul  project 
would  result  in  any  ca.ses  of  ttnnporarv 
or  i)(;rmanent  luxiring  impairment,  or 
any  significant  non-auditory  physical  or 
physiological  effects.  Based  on  the 
available  data  and  studies  diiscrihed 
hen;,  .some  behavioral  disturbance  is 
ex])ecfed.  A  more  comi)r(;hensive 


niview  of  these  issues  can  hi;  found  in 
the  “Programmatic  Environmental 
hn])act  .Statement/Overseas 
Environmental  Impact  .Statement 
])re])ared  for  Marine  .Seismic  Research 
that  is  funded  by  the  National  .Science 
Foundation  and  c:onducted  hv  the  l)..S. 
deological  Survey”  (N.SF/U.SdS,  2011). 

T()hranc(^ 

Richardson  e/  al.  (IttO.'i)  defines 
toleranc(!  as  the  occurrence  of  marine 
mammals  in  anxis  where  thev  are 
exposed  to  human  activities  or  man¬ 
made  noi.s(!.  In  many  cases,  tolerance 
develops  hv  the  animal  habituating  to 
the  stimulus  (i.e.,  the  gradual  waning  of 
njsponses  to  a  rijpeated  or  ongoing 
stimulus)  (Richardson,  e/  (iL.  100.1; 
Thorpc!,  1003),  hut  because  of  licological 
or  physiological  recjuirements,  many 
marine  animals  mav  luuul  to  remain  in 
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areas  where  they  an;  ex])o.sed  to  clironic 
stimuli  (Richardson,  at  (iL.  Itttt.')). 

Nmiieroiis  studies  have  shown  tliat 
])ul.sed  sounds  from  airgims  are  often 
readily  (let(;(:tahle  in  tlu;  water  at 
distances  of  many  kilom(;ters.  S(;veral 
studies  have  shown  that  marim; 
mammals  at  distances  more  than  a  few 
kilom(;ters  from  o])erating  seismic 
vessels  often  show  no  apijarent 
response.  I’hat  is  often  true  even  in 
cases  when  tin;  pulsed  sounds  must  lx; 
readily  audihle  to  the  animals  based  on 
measured  r(;ceiv(;d  h;v(;ls  and  the 
hearing  sensitivity  of  the  marine 
mammal  group.  Although  various 
haleen  whal(;s  and  toothed  whales,  and 
(less  freiiuently)  ])innipeds  have  been 
shown  to  react  behavioral ly  to  airgun 
puLses  under  some  conditions,  at  other 
times  marine  mammals  of  all  three  types 
have  shown  no  o\’ert  r(;actions.  The 
relative  r(;s]K)nsiveness  of  haleen  and 
toothed  whalc;s  are  (]uite  variable. 

Masking 

The  term  masking  refers  tt)  the 
inability  of  a  suhj(;ct  to  recognize  the 
(x;currence  of  an  acoustic  .stimulus  as  a 
r(;sult  of  the  interference  of  another 
acon.stic  stinmlus  ((Hark  at  al..  2009). 
Introduced  underwater  sound  may, 
through  masking,  redut:e  tin;  eflective 
communication  distamx;  of  a  marine 
mammal  sp(;ci(;s  if  tlu;  fr(;(|uency  of  tlu; 
.source  is  clo.se  to  that  used  as  a  signal 
by  the  marine  mammal,  and  if  the 
anthro])og(;nic  .sound  is  pre.sent  for  a 
significant  fraction  of  the  time 
(Richardson  at  al.,  1t)9.5). 

Masking  effects  of  puLsed  sounds 
(ev(;n  from  large  arrays  of  airguns)  on 
marine  mammal  calls  and  other  natural 
.sounds  are  expected  to  he  limited. 
Hecau.se  of  the  intermittent  nature  and 
low  duty  cycle  of  seismic  airgun  pulses, 
animals  can  emit  and  rec(;ive  sounds  in 
the  relatively  (juiet  intervals  between 
pukses.  However,  in  some  situations, 
reverberation  ocxairs  for  much  or  the 
entire  interval  between  jmlses  (e.g., 
Simard  at  al.,  2()()!5:  (Hark  and  Gagnon, 
2008)  which  could  mask  calls.  Some 
baleen  and  t(K)tlu;d  whales  are  known  to 
continue  calling  in  the  presence  of 
seismic  ])ulses,  and  their  calls  can 
usually  he  heard  l)etw(;en  the  seismic 
pukses  (e.g.,  Richardson  at  al.,  198(i; 
McDonald  at  al.,  199.'j:  Gr(;ene  at  al., 
19‘)9:  Nieukirk  at  al.,  2004;  Smultea  at 
al.,  2004;  Holst  at  al.,  200rja.h,  2000;  and 
Dunn  and  Hernandez,  2009).  However, 
Glark  and  Gagnon  (2000)  r(;port(;d  that 
fin  whales  in  the  North  Atlantic  Ocean 
went  silent  for  an  extended  period 
starting  s(K)n  after  the  on.set  of  a  .seismic 
survey  in  the  area.  Similarly,  there  has 
h(;(;n  one  r(;]3ort  that  sperm  whales 
cea.sed  calling  when  expo.sed  to  ])ukses 


from  a  very  distant  seismic  ship  (Bowles 
at  al.,  lt)94).  However,  more  rec(;nt 
studi(;s  found  that  they  contimu;d 
calling  in  tlu;  presence  of  .seismic  pukses 
(Madsen  at  al.,  2002;  'I’yack  at  al.,  2003; 
Smultea  at  al.,  2004;  H()kst  at  al.,  2000; 
and  (ochens  at  al.,  2008).  Dilorio  and 
Glark  (2009)  found  (;videnc(;  of 
incr(;ased  calling  by  blue  whales  during 
op(;rations  by  a  lower-energy  seismic 
source  (i.e.,  si)arker).  Dol])hins  and 
j)or|)oi.ses  conunoidy  are  lu;ard  calling 
while  airguns  an;  operating  (e.g., 

Gordon  at  al.,  2004;  Smultea  at  al.,  2004; 

1  lokst  at  al.,  200.0a,  h;  and  Potter  at  al., 
2007).  Tlu;  sounds  imj)ortant  to  small 
odont(x:ete.s  are  predominantly  at  much 
higher  fretpiencies  than  are  the 
dominant  compoiu;nt.s  of  airgun  sounds, 
thus  limiting  the  potential  for  masking. 

In  general,  NMFS  expects  the  masking 
effects  of  seismic  judses  to  he  minor, 
given  the  normally  intermittent  nature 
of  .seismic  pid.s(;s. 

Bahavioral  Disturbanca 

Marim;  mammals  may  hi;haviorallv 
r(;act  to  sound  when  (;xpo.sed  to 
anthro]K)genic  noise;.  Disturbance 
includes  a  variety  of  (;ff(;ct.s,  including 
suhth;  to  conspicuous  changes  in 
behavior,  movement,  and  dis])lacenu;nt. 
Reactions  to  sound,  if  anv.  d(;j)(;nd  on 
.sp(;cies.  state  of  maturity,  (;xp(;ri(;nce. 
current  activity.  ri;productiv(;  state,  time 
of  day,  and  many  other  factors 
(Richardson  at  al.,  199,0;  VVartzok  at  al., 
2004;  Southall  at  al.,  2007;  VVeilgart. 
2007).  These  behavioral  r(;aclion.s  an; 
often  shown  as;  Ghanging  durations  of 
surfacing  and  dives,  number  of  blows 
per  surfacing,  or  moving  direction  and/ 
or  speed;  reduced/incr(;ased  vocal 
activities;  changing/ces.sation  of  certain 
behavioral  activities  (such  as  socializing 
or  feeding);  visible  startle  resjjon.se  or 
aggre.ssive  behavior  (such  as  tail/fluke 
sla])]3ing  or  jaw  clapping);  avoiilance  of 
areas  when;  noise  sources  are  located; 
and/or  (light  respon.ses.  If  a  marine 
mammal  does  react  hri(;tly  to  an 
underwater  sound  by  changing  its 
behavior  or  moving  a  small  di.stance,  the 
impacts  of  the  change  are  unlikelv  to  lx; 
significant  to  the  individual.  h;t  alone 
the  stock  or  ])0]ndation.  However,  if  a 
sound  source  displaces  marine 
mammals  from  an  important  fecxling  or 
l)n;(;ding  area  for  a  prolonged  ])eri(xl, 
im|)act.s  on  individuals  and  |x)pulations 
could  he  significant  (e.g.,  I.usseau  and 
Bejder,  2()()7;  VVeilgart.  2007). 

rhe  biological  significance  of  manv  of 
these  behavioral  disturbances  is  difficult 
to  ])redict.  especially  if  the  detected 
disturbances  aj)])ear  inimx".  However, 
the  consetjuences  of  behavioral 
modification  could  be  expected  to  he 
hiologi(;ally  significant  if  the  change 


affects  growth,  survival,  and/oj- 
reproduction.  Some  of  these  significant 
behavioral  modifications  include; 

•  Ghange  in  diving/surfacing  patterns 
(such  as  those  thouglit  to  be  causing 
lx;ak(;d  whale  stranding  dm;  to  exposure 
to  military  mid-frecpiency  tactical 
sonar); 

•  Habitat  ahandonment  rim;  to  loss  of 
desirable  acoustic  environment;  and 

•  G(;s.sation  of  f(;eding  or  .s(x;ial 
interaction. 

'khe  onset  of  h(;havioral  disturbance 
from  anthropogenic  noise  depends  on 
both  external  factors  (characteri.stics  of 
noise  sources  and  their  paths)  and  the 
receiving  animals  (hearing,  motivation, 
experience,  demography)  and  is  also 
difficult  to  predict  (Ricdiardson  at  al., 
19‘).');  Southall  at  al.,  2007).  Given  the 
many  uncertainties  in  predicting  the 
(juantity  and  types  of  impacts  of  noise 
on  marine  mammals,  it  is  common 
practice  to  estimate  how  manv 
mammals  would  he  j)re.sent  within  a 
particular  distance  of  industrial 
activities  and/or  expo.sed  to  a  particular 
lev(;l  of  .sound.  In  most  cases,  this 
appr(xx;h  likelv  over(;.sti mates  the 
numh(;r.s  of  marine  mammals  that  would 
lx;  affected  in  some  hiologically- 
important  manner. 

Balaan  Wlialas — Baleen  whales 
generally  tend  to  avoid  o]x;rating 
airguns,  hut  avoidance;  radii  are  epnte; 
variable  (revi(;w(;d  in  Richardson  at  al., 
lOtt.'j;  Gordon  at  al.,  2004).  Whales  are 
often  reported  to  show  no  overt 
r(;actions  to  ])ulses  from  large  arrays  of 
airguns  at  di.stances  hevond  a  lew 
kilometers,  even  though  the  airgun 
l)ulse.s  remain  well  above  ambient  noise 
levels  out  to  much  h)nger  di.stances. 
However,  haleen  whales  (;xpo.sed  to 
.strong  noise  pulses  from  airguns  often 
react  by  deviating  from  their  normal 
migration  route  and/or  interrujiting 
their  feeding  and  moving  away.  In  the 
cases  of  migrating  gray  and  howhead 
whales,  the  observed  changes  in 
behavior  appeared  to  he  of  little  or  no 
biological  consecpience  to  the  animals 
(Richardson,  at  al.,  199.'j).  Thev  sim])lv 
avoid(;d  the  .sound  source  by  (lisplacing 
th(;ir  migration  route;  to  varying  degrees, 
hut  within  the  natural  boundaries  of  the 
migration  corridors. 

Studies  of  gray,  howhead.  and 
humjihack  whales  have;  shown  that 
.s(;i.smic  pulses  with  received  levels  of 
too  to  170  (IB  re  1  pBa  (rms)  .s(;em  to 
cause  obvious  avoidance  behavior  in  a 
substantial  fraction  of  the  animals 
(;x])o.s(;d  (Mahne  at  al.,  l‘)80.  1988; 
Richardson  at  al.,  199.'i).  In  many  ar(;a.s. 
seismic  pulses  from  large  arrays  of 
airguns  diminish  to  those  levels  at 
di.stances  ranging  from  4  to  1.1  km  (2.2 
to  8.1  nmi)  from  the  source.  A 
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substantial  jjroportion  ot  the  baleen 
whales  within  those  distances  may 
show  avoidance  or  other  strong 
behavioral  reactions  to  the  airgun  array. 
Subtle  behavioral  changes  sometimes 
t)(!come  evident  at  somewhat  lower 
receiviul  levels,  and  studies  have  .shown 
that  sonu;  species  ol  haUnm  whales, 
notably  bowluiad.  gray,  and  humpback 
whales,  at  times,  show  strong  avoidance 
at  received  hwels  lower  than  Kit)  to  170 
(113  re  1  pFa  (rms). 

Re.searchers  have  studied  the 
respons(!s  of  hum])hack  whales  to 
.seismic  survey's  during  migration, 
hieding  during  the  summer  months. 
ImMuling  while  offshore  from  Angola, 
and  wintering  offshore  from  Brazil. 
Mcfkiuley  e/  al.  (19‘)8.  200()a)  studied 
the  respon.ses  of  humphack  whales  off 
westiM'u  Australia  to  a  full-scale  .seismic 
survey  with  a  10  airgun  array  (2.078  in  *) 
and  to  a  single  airgun  (20  in  *)  with 
source  hwel  of  227  dB  re  1  pBa  (j)-])).  In 
the  1908  study,  they  documented  that 
avoidance  r(;actions  b(!gan  at  to  8  km 
(2.7  to  4.3  nmi)  from  the  arrav.  and  that 
those  reactions  kept  most  ])ods 
approximatiily  3  to  4  km  (1.0  to  2.2  nmi) 
from  the  oj)erating  seismic  boat.  In  the 
2000  study,  tlujy  notcul  localiztul 
dis|)lacement  during  migration  of  4  to  .1 
km  (2.2  to  2.7  nmi)  hv  traveding  ])od.s 
and  7  to  12  km  (3.8  to  (>.,')  nmi)  by  more 
.sensitive  resting  pods  of  cow-calf  ])airs. 
Avoidance  di.stances  with  resjXict  to  the 
single  airgun  w(!re  smaller  hut 
consistent  with  the  results  from  the  full 
array  in  terms  of  the  received  sound 
h'vels.  The  mcian  receivcul  level  for 
initial  avoidance  of  an  approaching 
airgun  was  140  dB  re  1  pBa  (rms)  for 
humphack  pods  containing  haiiales.  and 
at  the  iiKian  clos(!st  jjoint  of  approach 
distance  the  receivcul  hivel  was  143  dB 
re  1  pBa  (rms).  The  initial  avoidance 
response  generally  occurred  at  distanc(!s 
of  .T  to  8  km  (2.7  to  4.3  nmi)  from  the 
airgun  array  and  2  km  (1.1  nmi)  from 
the  single  airgun.  Howen  er.  some 
indiviclnal  humphack  whales,  especiallv 
mal(!s.  approacluid  within  distances  of 
100  to  400  m  (328  to  1 .312  ft),  wluae  the 
maximum  received  lev(;l  was  179  dB  re 
1  pBa  (rms). 

Data  collectcid  hv  observers  during 
.sev(!ral  seismic  survevs  in  the 
North w(!st  Atlantic  .showed  that  sighting 
rates  of  humpback  whales  were 
significantly  greater  during  non-seismic 
jieriods  coinjiared  with  periods  when  a 
full  array  was  opcaating  (Moulton  and 
Holst.  2010).  In  addition,  humphack 
whales  were  more  likely  to  swim  away 
and  less  likely  to  swim  towards  a  ves.sel 
during  seismic  vs.  non-seismic  periods 
(Moulton  and  Holst.  2010). 

Humphack  whales  on  their  summer 
feeding  grounds  in  southeast  Alaska  did 


not  exhibit  jiersistent  avoidance  when 
exposed  to  seismic  pulscis  from  a  l.()4- 
L  (100  in  ')  airgun  (Malme  at  al.,  198.'i). 
Some  humpbacks  secuued  "startled”  at 
received  levels  of  TIO  to  109  dB  re  1 
pBa.  Malme  at  al.  (198.'j)  concluded  that 
then;  was  no  clear  evidence  of 
avoidance.  des|hle  the  iiossihility  of 
subtle  (iflects.  at  nuieived  Uiveds  up  to 
172  (113  re  1  pBa  (rms).  However. 

Moulton  and  Holst  (2010)  report(!(l  that 
hum])hack  whales  monitonul  during 
seismic  surveys  in  the  Northwest 
Atlantic  had  1()W(M'  sighting  rate.s  and 
were  mo.st  often  s(!en  swimming  away 
from  the  ve.ssel  during  seismic  p(!rio(is 
compared  with  periods  wlum  airguns 
were  silent. 

Studi(!s  have  suggested  that  South 
Atlantic  humpback  whahis  wintering  off 
Brazil  may  he  displaced  or  even  strand 
upon  exijosure  to  seismic  survevs  (Engel 
at  al.,  2004).  The  evidence  for  this  was 
circumstantial  and  suhj(ict  to  alternative! 
(ixplanations  (lACCi,  2004).  Also,  the 
evi(lenc(!  was  not  consistent  with 
suh.s(Hiu(!nt  nisults  from  the  .same  area  of 
Brazil  (Par(!nt(!  at  al.,  200()).  or  with 
(lir(!ct  studies  of  humphacks  (!xp()S(!(l  to 
seismic  surveys  in  oth(!r  anias  and 
seasons.  Aft(!r  allowaiux!  for  data  from 
.suhs(!(]uent  years,  then!  was  “no 
()h,s(!rvahl(!  dinxit  corr(!lati()n”  h(!tw(!(!n 
strandings  and  seismic  survews  (IWd, 
2007:  230). 

R(!acti()ns  of  migrating  and  feeding 
(hut  not  wint(!ring)  gray  whales  to 
seismic  survews  have  h(!en  studied. 
Malme  at  al.  (1980,  1988)  studied  the 
nvsponses  of  f(!(!(Iing  (!ast(!rn  Pacific  gray 
whal(!S  to  pids(!s  from  a  single  100  in  * 
airgun  off  St.  Lawr(!nc(!  Island  in  tlu! 
nortlunn  Bering  Sea.  They  estimated, 
ha.sed  on  small  sampl(!  sizes,  that  .lO 
])(!rcent  of  feeding  gray  whales  stop|)e(l 
feeding  at  an  averag(!  r(!ceiv(!d  pr(!.ssur(! 
l(!V(!l  of  173  (113  )’(!  1  pPa  on  an 
(approximate)  rms  basis,  and  that  10 
percent  of  feeding  whah!S  interruiited 
feeding  at  r(!ceiv(!d  levels  of  1()3  dB  re 
1  pPa  (rms).  Tho.se  findings  were 
g(!n(!rally  consist(!nt  with  the  resnlts  of 
exjjeriiiKnits  conducted  ou  larger 
numhers  of  gray  whal(!.s  that  w(!r(! 
migrating  along  the  California  coast 
(Malme  at  al..  1984;  Malnu!  and  Mil(!s. 
198.1).  and  w(!sl(!rn  Pacific  gray  whal(!s 
f(!e(ling  off  Sakhalin  Island,  Russia 
(Wursig  at  al..  1999;  Caihw  at  al..  2007; 
lohnson  at  al..  2007;  Yazvenko  at  al., 
2007a,  h).  along  with  data  on  grav 
whales  off  British  ('.olumhia  (Bain  and 
Williams.  2000). 

Various  .s])(!ci(!s  oi'  Balaaiioptara  (hliu!, 
sei,  fin,  and  minke  whahrs)  hav(! 
occasionally  l)(!(!n  .se(!n  in  anuis 
ensonilnul  by  airgun  pul.s(!.s  (Stone, 

2003:  Macb(!an  and  Haley,  2004;  Stone 
and  Tasker,  2000),  and  calls  from  blue 


and  fin  whales  have  b(!(!n  localized  in 
ar(!as  with  airgun  ()p(!ration.s  (e.g.. 
McDonald  at  al.,  19t)1;  Dunn  and 
Ihu'nandez,  2009;  {ia.st(!llot(!  at  al.. 

2010).  .Sightings  hv  ()h.s(!rv(!rs  on  seismic 
V(!.ssel.s  off  the  United  Kingdom  from 
1997  to  2000  suggest  that,  during  times 
of  good  sightahility,  sighting  ratew  for 
my.sti(:(!t(!.s  (mainly  fin  and  s(!i  whal(!.s) 
w(!r(!  similar  wh(!n  larg(!  arrays  of 
airguns  w(!r(!  shooting  vs.  silent  (.Stone, 
2003;  .Stone  and  Task(!r,  2000). 

However,  tluxse  whal(!s  t(!n(l(!d  to  exhibit 
l()(;aliz(!(l  avoi(lan(:(!,  r(!maining 
significantly  furth(!r  (on  average)  from 
the  airgun  array  during  seismic 
operations  c()mi)ar(!d  with  non-s(!ismic 
|)erio(ls  (.Stone  and  Ta,sk(!r.  2000). 
Castellote  at  al.  (2010)  re])()rted  that 
singing  fin  whales  in  the  Me(lit(!rran(!an 
mov(!(l  away  from  an  op(!rating  airgun 
array. 

.Ship-based  monitoring  studies  of 
hal(!(!n  whal(!,s  (including  hhu!.  fin.  sei, 
minke.  and  hum]jl)ack  whal(!.s)  in  the 
Northw(!st  Atlantic  found  that  ov(!rall. 
this  grouj)  had  l()W(!r  sighting  rates 
during  seismic  vs.  non-seismic  ])(!ri()(l.s 
(Moidton  and  Holst,  2010).  Bal(!(!n 
whal(!.s  as  a  group  w(!re  also  s(!(!n 
significantly  farth(!r  from  the  ves.sel 
during  s(!ismic  compared  with  non- 
seismic  periods,  and  th(!y  w(!r(!  mon! 
often  s(!(!n  to  he  swimming  away  from 
tlu!  o])(!rating  .seismic  ve.ssel  (Moulton 
and  Holst,  2010).  Blue  and  minke 
whales  were  initially  sighted 
significant Iv  farther  from  the  vaxssel 
during  .s(!i.smic  ojKirations  companid  to 
non-s(!i.smic  periods;  the  same  trend  was 
observed  for  fin  whales  (Moulton  and 
Holst.  2010).  Minke  whales  were  most 
often  oh.s(!rve(l  to  he  swimming  away 
from  the  ves.sel  when  seismic  operations 
w(!r(!  underwav  (Moulton  and  Holst, 
2010). 

Data  on  short-term  r(!action.s  hv 
c(!tac(!an.s  to  impidsive  nois(!.s  are  not 
n(!ce.ssarily  indicative  of  long-term  or 
biologically  significant  effects.  It  is  not 
known  wh(!ther  im]jul.sive  .sounds  aff(!ct 
reproductive  rate  or  distribution  and 
habitat  use  in  suhsiupient  (lavs  or  v(!ar.s. 
However,  gray  whales  have  continued  to 
migrate  annually  along  the  w(!,st  coast  of 
North  America  with  suh.stantial 
incr(!as(!.s  in  the  po])ulati()n  ()V(!r  r(!cent 
y(!ars.  (l(!,s|)ite  int(!rmittent  seismic 
(!xpl()ration  (and  much  ship  traffic)  in 
that  ar(!a  for  (l(!ca(l(!s  (Apijendix  A  in 
Malnu!  at  al.,  1984;  Richardson  at  al.. 
199.1;  Alhai  and  Angliss,  2010).  'I'lie 
w(!.st(!rn  Pacific  gray  whal(!  ])0])ulalion 
did  not  .s(!(!m  aff(!(:te(l  by  a  seismic 
.surv(!v  in  its  feeding  ground  during  a 
])r(!vi()U.s  y(!ar  Oolmson  at  al.,  2t)t)7). 
.Similarly,  howhead  whaUxs  have 
continued  to  travel  to  the  eastern 
B(!aid'ort  .Sea  each  summer,  and  their 


11830 


iiimibors  luivo  iiicmisod  notciljly. 

(Icspitts  seismic  exploration  in  their 
Slimmer  ami  autumn  range  for  manv 
yoiirs  (Ricliardson  e/  aj..  Allen  and 
Angliss.201()).  The  history  of 
coexistence  between  seismic  surveys 
and  baleen  whales  suggests  that  brief 
exposures  to  sound  pulses  from  any 
sing  e  seismic  survey  are  unlikely  to 
lesiilt  in  i)rolong(;d  effects. 

Toothed  ItVm/e.s— Little  systematic 
available  about  reactions 

(  I  toothed  whales  to  noise  pulses.  Few 

St ndies  .similar  to  the  more  extensive 
li.ileen  whale/seismic  jinl.se  work 
summarized  above  have  been  reported 
lor  toothed  whales.  However,  there  are 
recent  .systematic  studies  on  sperm 
wliales  (e.g.,  (fordon  ei  al.  2()()(i- 
N^ulsen  ei  ah,  ZiKHr.  Winsor  and'Mate. 

m  mi  Miller  et  al.. 

1  here  is  an  increasing  amount  of 
information  about  responses  of  various 
odontocetes  to  seismic  surveys  based  on 
inonitoring  studies  (e.g..  Stone,  20().T 
Sinnltea  et  ah.  2004;  Moulton  and 
Mi  lor,  200.'-,;  bain  and\Villiam.s,2000- 
Holst  e/ a/..  2000;  Stone  and  Ta.sker  ' 

iulmn'i'?'  ^‘»^7;Han.sere/  al.. 

^000,  Holst  and  Smnitea,  2008;  Weir 

2008;  Uarka.szi  et  al..  20(M);  Richardsiin 
ot  al..  2t)09;  Moulton  and  Holst,  2010) 
Seismic  o])erator,s  and  FSOs  on 
.sei.smic  ve,s.sel.s  regularly  .see  dolphins 
and  other  small  toothed  whales  near 
oporaling  airgnn  arrays,  hut  in  general 
liore  IS  a  tendency  for  mo.st  delphinids 
to  show  .some  avoidance  of  operatim- 
seismic  ves.sels  (e.g..  Hoold.  1 0tHja.h?c;  i 
Lalamhokidis  and  Osniek.  1098;  Stone 
200.1;  Moulton  and  Miller,  200.‘5;  Holst 
(dal..  2000;  Stone  ami  Tasker,  2(100;  ' 

Ueir,  2008;  Richardson  et  al..  2009-  ' 

Rarkaszi  et  al..  2009;  Moulton  and  '  '' 

ol-st.  2010)  Some  dolphins  .seem  to  he  • 

attrac.ted  to  the  sei.smic  ve.ssel  and 
1  oats,  and  some  ride  the  how  wave  of 
file  seismic  vessel  even  when  lar<>e  " 

arrays  of  airgnns  are  firing  (e.o.,  ” 

Moulton  and  Miller.  200.'5).  Nonetheless 
sma  1  toothed  whales  more  often  tend  to 
lioad  away,  or  to  maintain  a  somewhat  A 
«i(:<iter  distance  from  the  vessel,  when  a  i,, 
aige  array  of  airgims  is  operating  than 

200(,;  Weir,  2008;  Barry  et  al..  2010-  1 

Moulton  and  Holst,  2010).  In  most 
ca.ses,  the  avoidance  radii  for  delphinids  so 
appeal  to  he  small,  on  the  order  of  one 
km  or  less,  and  .some  individuals  .show  fn 
no  ajiparent  avoidance. 

Hiiplivo  hottleno.se  dolphins  and  I!! 

he  nga  whales  exhibited  changes  in 
behavior  when  expo.sed  to  strong  inilsed  1  li 
■sounds  similar  in  duration  to  tho.se  20 

tyincally  u.sed  in  seismic  surveys  m, 

hinneran  et  al..  2000.  2002,  200.'5).  str 

I  lowever.  the  animals  tolerated  high  res 
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received  levels  of  sound  before 
exhibiting  aversive  behaviors 
Most  studies  of  sperm  whales  expo.sed 
ind  to  airgun  .sounds  indicate  that  the  sperm 
u'fiale  shows  considerable  tolerance  of 
angun  jnilses  (e.g..  Stone,  200:t 
Moulton  et  al..  200.'-,,  2000a;  Stiine  and 
lasker.  2000;  Weir.  2008).  hi  mo.st  ca.ses 
Ole  wliales  do  not  show  strong 
avoidance,  and  they  continue  to  call 

However,  controlled  exposure 

IS  experiments  in  the  Ciilf  of  Mexico 
^  indicate  that  foraging  behavior  was 
altered  upon  exposure  to  airgun  .sound 
(lochens  et  al..  2008;  Miller  et  al.  2009- 
Tyack,  2009). 

Then,  are  almost  no  sjiecific  data  on 
tlie  liehavioral  reactions  of  beaked 
wliales  to  .sei.smic  surveys.  However 
some  northern  hottleno.se  whales 
UlyiJeroodon  anipallatas)  remained  in 
f  file  general  area  and  continued  to 
produce  high-frequency  clicks  when 
„  o.xjiosed  to  .sound  pulses  from  distant 
■seKsmic  surveys  (Gosselin  and  Lawson, 
2004;  Laurinolh  and  Cochrane.  200.'5- 
Snnard  et  al..  200.'-,).  Most  hixiked 
whales  tend  to  avoid  a])proaching 

HiS)  "n 

■•■(8).  1  hey  may  akso  dive  tor  an 
extended  p(,riod  when  approached  by  a 
ve.s.sel  (e.g  Kasuya.  ]98(i).  although  it  is 
niK.ertain  how  much  longer  such  dives 
may  hi;  as  compared  to  dives  by 
‘iiHiisturhed  beaked  whales,  which  also 
;ne  o  ten  quite  long  (Baird  et  al..  200(i- 
I  vack  et  al..  2000).  Based  on  a  sim.le  ’  1 

nlrservation,  Aguilar-S{,to  et  al.  (2(?0(i)  , 

suggested  that  foraging  efficiency  of  i 

mviers  beaked  whales  inav  he  reduced  . 

Dy  clo.se  approach  of  ve.ssels.  hi  anv  i 

event,  it  is  likely  that  most  beaked  i 

whales  would  also  show  .strong 
Hvoidance  of  an  ajiproaching  .seismic  c 
ve.ssel,  although  this  has  not  been  s 

docimiented  ex]jlic-itly.  In  fact,  Moulton  n 
and  Hokst  (2010)  rejiorted  l.'i  ,sightin<>.s  n 

h  he  n‘  0  «‘i'«inic  studies  c 

m  the  Northwest  Atlantic;  .seven  of 

tliose  sightings  were  made  at  times 
when  at  least  one  airgun  was  operating.  ci 
I  here  was  httle  evidence  to  indicate  p 
hat  beaked  whale  behavior  was  affected  (r 
h.v  airgun  operations;  sighting  rates  and  H 
dis  ances  were  similar  during  seismic  di 

. I 

I  here  are  increasing  indications  that  JA 
■some  heak(;d  whaliis  tend  to  strand  s). 

when  naval  exercises  involving  mid-  j.,' 
lni(|imncy  sonar  operation  are  ongoing 
imarhy  (e.g.,  Sinimonds  and  Lopez-  tin 

ISN  aillf.'  NOAA  nn,l  |1„ 

I  SN,  2001 ;  Jepsoii  et  al..  200;i; 

I  ,  <  2005:  l!„dow  a,,, I  Cisim:,  .  ax, 

20(](,:  ills,,  III,,  ■■,si,„,„|i„g  i,|„| 

Moitality  .section  in  this  notice).  The.se  on 
■strandings  are  ajiiiarentlv  a  distnrhance  nia 

n‘spon.se.  although  auditory  or  other  ho! 


injuries  or  other  physiological  effects 

led  Ivil-,']!  'VlKither  beaked 

■Cl  u  hales  would  ever  react  similarlv  to 

.seismic  surveys  is  unknown.  Seismic 
survey  sounds  are  (piite  different  from 

io.se  of  the  .sonar  in  operation  during 

'  the  above-cited  incidents 

Odontocete  reacti(,n.s  to  large  arrays  of 
aiiguns  are  variable  and.  at  lea.st  for' 

;  '’lpliinicl.s  and  Hall 's  porpoi.ses.  .seem  to 

)(.  (.on  Hied  to  a  smaller  radius  than  has 
been  oh.served  for  the  more  responsive 
of  some  mysticetes.  1  fowever.  other  data 
■sugge.st  that  some  odontocete  species. 

I.  including  harbor  porpoi.ses,  may  he 

more  resiKinsive  than  might  he  expected 
gi\(;n  their  poor  low-frequencv  hearing 
Roactions  at  longer  distances  may  he 
p<uticularly  likely  when  sound 
propagation  coniiitions  are  conducive  to 
tran,snn.ssion  of  the  higher  frequency 
(.omiKinents  of  airgun  sound  to  the 
animals’  location  (DeRuiter  et  al..  20()(v 

'/mu  '  if (-t  ol. 
2()()(,;  Potter  et  al..  2007). 

WeiTs"  Physical 

Fxj»,.sure  to  high  intensity  sound  for 
;i  .sufficient  duration  may  result  in 
im<Mnry,:llb,:ISM,,:h,,.,,,„,,ix,,i,,,,,, ,,,,,! 

.  tlireshold  shift— an  increa.se  in  the 
miditory  threshold  after  exposure  to 
noi.se  (I'liineran.  Carder.  Schhuidt.  and 
Knlgway.  200.'-,).  Factors  that  influence 
he  amount  of  thre.shold  shift  include 
tim  mnphtude.  duration,  freiiuencv 
(jontent.  temporal  pattern,  and  energy 
di.strihution  of  noi.se  exjiosure.  The 
magnitude  of  hearing  thre.shold  .shift 
normally  decrea.ses  over  time  followino 
(■us.sation  of  the  noi.se  exposure  The 
iimount  of  thre.shold  shift  just  after 
(ixpo.sure  is  called  the  initial  threshold 
shift.  If  the  thre.shold  shift  eventually 
niturns  to  zero  (i.e.,  the  thre.shold  ' 
nmiriis  to  the  ine-exjiosure  value),  it  is 
(.ailed  temporary  threshold  shift  ('n\S) 
(Southall  et  al..  2007). 

Re.searchers  havi;  studied  TTS  in 
crirtain  caijtive  odontocetes  and 
pinnipeds  exposiid  to  strong  .sounds 
(r(;viewed  in  Southall  et  al..  2007). 

However,  there  has  been  no  specific 
documentation  of  TTS  let  alone 
permanent  hearing  damage,  i.i;.. 
pormani'nt  thre.shold  shift  (IH'S).  in  free- 
langing  marine  mammals  expo.sed  to 
.se(iuences  of  airgun  pulses  during 
realistic  field  conditions. 

'loniporary  Threshold  Shift — 'I'TS  is 
tm  mildest  form  of  hearing  impairment 
mat  can  occur  during  exjiosure  to  a 
.strong  .sound  (Kryter.  198.'i).  While 
(:x|)eriencing  TTS.  the  hearing  thre.shold 
ii.ses  am  a  .sound  must  he  .stronger  in 
order  to  he  heard.  At  lea.st  in  terrestrial 
•miinmal.s.TTScan  last  from  minutes  or 
tioiiis  to  (in  cases  of  strong  TTS)  days. 
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For  sound  exposures  at  or  somewhat 
above  tlie  TT.S  tlireshold.  hearing 
scmsitivity  in  hotli  terrestrial  and  marine 
mammals  recovers  raj)i(lly  after 
exposun?  to  the  noise  ends.  Few  data  on 
sound  levels  and  durations  neccis.sarv  to 
elicit  mild  TT.S  have  hecm  obtained  for 
inarim;  mammals,  and  none  of  the 
published  data  concern  TT.S  elicitcul  by 
(ixposure  to  nudtiple  pulses  of  .sound. 
Available  data  on  T  T.S  in  marine 
mammals  are  summarized  in  .Southall  at 
al.  (2007).  Table  1  (above)  presents  the 
estimated  distances  from  the  PaUcan'a 
airguns  at  which  the  received  energy 
level  (p(!r  pulse,  flat-weighted)  would  he 
expected  to  he  greater  than  or  ecpial  to 
180  or  190  (IB  n;  1  pFa  (rms). 

To  avoid  the  j)otential  for  injurv. 

NMFS  (1995.  2000)  concluded  that 
cetaceans  should  not  he  exposed  to 
pul.sed  underwater  noise  at  n;ceived 
levels  exceeding  180  and  1?K)  dB  re  1 
pFa  (rms).  respectively.  NMF.S  believes 
that  to  avoid  the  j)otential  for  Level  A 
harassment,  cetaceans  should  not  he 
exposed  to  pulsed  underwater  noise;  at 
receiv(;d  levels  exc(;eding  180  and  l‘)0 
(IB  n;  1  pFa  (rms).  res])(;ctivelv.  The 
(;.stahli.sii(;d  180  and  lt)0  dB  (rms) 
criteria  are  not  considered  to  he  the 
lev(;ls  above  which  'IT.S  might  occur. 
Rath(;r.  thev  are  tlu;  received  levels 
above  which,  in  the  view  of  a  |)anel  of 
bioacoustics  specialists  convemed  hv 
NMF.S  before  'IT.S  m(;a.surem(;nt.s  for 
marine  mammals  started  to  h(!Come 
available,  one  coidd  not  lx;  c(;rtain  that 
there  would  he  no  injurious  (;ff(;ct.s. 
auditorv  or  oth(;rwi.se.  to  marine 
mammals. 

For  toothed  whal{;.s.  res(;archer.s  have 
deriv(;d  TF.S  information  for 
odontocet(;s  from  studi(;.s  on  the 
hottlenose  dol])hin  and  beluga.  The 
((xperiments  show  that  exposun;  to  a 
single  impulse  at  a  r(;ceived  l(;vel  of  207 
kFa  (or  30  psi.  p-])).  which  is  (;(]uivah;nt 
to  228  (IB  re  1  Fa  (p-p).  resulted  in  a  7 
and  0  (IB  TT.S  in  the  beluga  whale  at  0.4 
and  30  kHz.  r(;sp(;ctively.  Thresholds 
returned  to  within  2  dB  of  the  ])re- 
exposun;  level  within  4  minutes  of  the 
(;xposur(;  (Finneran  at  uL.  2002).  For  the 
one  harbor  jjorpoise  t(;.st(;(l.  the  r(;c(;ive(l 
l(;vel  of  airgun  sound  that  elicited  onset 
of 'rr.S  was  lower  (Lucke  at  al..  2009). 

If  these  r(;sults  from  a  singh;  animal  are 
r(;pr(;.sentative.  it  is  inapjjropriate  to 
assume  that  onset  of 'IT.S  occurs  at 
similar  r(;ceive(l  lev(;ls  in  all 
()(l()nt()cet(;.s  [cf.  Southall  at  al..  2007). 
.Souk;  (;etac(;ans  apj)arenlly  can  incur 
'IT.S  at  considerahlv  lower  sound 
{;xp()sur(;.s  than  are  neces.sarv  to  elicit 
I’T.S  in  th(;  beluga  or  h()ttlenos(;  doljjhin. 

For  l)al(;en  whal(;s.  there  are  no  data. 
(Iir(;ct  or  in(lir(;(;t.  on  levels  or  j)r()pertie.s 
of  sound  that  are  re(pnre(l  to  induce 


TT.S.  The  ir(;(piencies  to  which  hal(;(;n 
whales  are  mo.st  seusitiv(;  are  assumed 
to  be  lower  than  th().s(;  to  which 
odontocetes  are  mo.st  sensitive,  and 
natural  background  noi.se  lev(;l.s  al  th().s(; 
low  fre(pienci(;s  tend  to  he  higher.  As  a 
residt.  auditory  thr(;shol(ls  of  hal(;(;n 
whales  within  their  fr(;(pien(:v  hand  of 
Ik'.sI  hearing  are  heliev(;(l  to  he  high(;r 
(l(;.ss  sensitive)  than  an;  those  of 
()(l()nt()C(;t(;s  at  th(;ir  l)(;.st  fr(;(pi(;n(:i(;.s 
((dark  and  Klli.son.  2004).  From  this,  it 
is  su.sp(;ct(;(l  that  r(;c(;iv(;(l  lev(;l.s  causing 
TT.S  ()ns(;t  may  also  b(;  higher  in  hal(;(;n 
whal(;.s  than  those  of  o(l()nl()(:(;t(;s 
(.Southall  at  al..  2007). 

Parnnnanit  Thrashold  Shift — \Vh(;n 
FT.S  occurs.  th(;r(;  is  ])hvsical  damage  to 
the  sound  nicejjtors  in  the  (;ar.  In  severe 
ca.ses.  th(;r(;  can  he  total  or  partial 
(l(;afn(;.ss.  whereas  in  ()lh(;r  cases,  the 
animal  has  an  impaired  ability  to  hear 
sounds  in  sp(;cific  fr(;(pi(;ncv  ranges 
(Krvter.  198,5).  There  is  no  .sj)(;cific 
evidence  that  exposure  to  pul.s(;.s  of 
airgun  .sound  can  cau.se  F  T.S  in  any 
marine  mammal.  (;v(;n  with  larg(;  arravs 
of  airguns.  ll()W(;v(;r.  given  the 
possibility  that  mammals  close  to  an 
airgun  array  might  incur  al  l(;a.st  mild 
TT.S,  there  has  b(;en  further  specidation 
about  tlu;  possibility  that  some 
individuals  occurring  v(;rv  cl().s(;  to 
airguns  might  incur  F'l’.S  (e.g.. 

Ricliardson  at  al..  1*)?)5.  p.  372/'/; 
(;(;(lamk(;  e/  al..  2008).  .Singh;  or 
occasional  ()ccurr(;nc(;s  of  mild  TT.S  are 
not  in(li(:ativ(;  of  ])(;rman(;nt  auditorv 
damage,  hut  r(;p(;al(;(l  or  (in  some  cas(;.s) 
single  (;xj)().sur(;s  to  a  l(;v(;I  well  above 
that  causing  TT.S  onset  might  elicit  FT.S. 

Relationsliips  betw(;(;n  TT.S  and  FT.S 
thr(;.shol(i.s  have  not  h(;(;n  studied  in 
marine  mammals  but  are  assumed  to  lx; 
similar  to  those  in  humans  and  oth(;r 
t(;rr(;strial  mammals  (.Southall  at  al.. 
2007).  F  TS  might  (xxair  at  a  r(;ceiv(;d 
sound  level  at  least  several  (IBs  .(hove 
that  inducing  mild  TT.S  if  tlu;  animal 
were  (;xpo.s(;d  to  strong  .sound  pukses 
with  ra])i(l  rise  times.  Based  on  data 
from  t(;rr(;.strial  mammals,  a 
pr(;cauti()narv  as.sum|)ti()n  is  that  the 
IT.S  thr(;.sh()ld  for  im|)uls(;  sounds  (such 
as  airgun  pukses  as  r(;c(;iv(;(l  close  to  tlu; 
soiina;)  is  at  l(;a.st  (i  dB  higher  than  the 
IT.S  thr(;.sh()l(l  on  a  peak-pr(;.s.sur(;  basis, 
and  prolxddy  gr(;at(;r  than  0  dB  (.Southall 
at  al..  2007). 

(liven  the  higher  l(;v(;l  of  sound 
n(;c(;.ssary  to  cau.se  FT.S  as  com])ar(;(l 
with  TT.S.  it  is  considerably  l(;.ss  likelv 
that  IT.S  would  (x;cur.  Bal(;(;n  whal(;s 
g(;n(;rally  avoid  the  immediate  ar(;a 
ai'ound  operating  .seismic  v(;ss(;ls.  as  do 
.some  other  marine  mammals. 

Stranding  and  Mortality — When  a 
living  or  dead  marim;  mammal  .swims  or 
floats  onto  shore  and  lx;c()m(;s 


"heached”  or  incapahh;  of  imturning  to 
.s(;a.  the  (;v(;nt  is  termed  a  “stianding" 
((ieraci  at  (d..  1999;  Ferrin  ;nid  (ieraci, 
2002;  ('.(;raci  and  Loun.shurv.  2005: 
NMF.S.  2007).  The  l(;gal  (l(;iiniti()n  for  a 
.stranding  under  the  MMFA  is  that  “(A) 
a  marine  mammal  is  (l(;a(l  and  is  (i)  on 
a  h(;ach  or  shon;  of  the  llnit(;(l  .Stat(;s:  or 
(ii)  in  waters  under  the  jurisdiction  of 
tlu;  United  .Stat(;.s  (including  anv 
navigable  waters);  or  (B)  a  marine 
mammal  is  alive  and  is  (i)  on  a  h(;ach 
or  shore  of  the  United  .Stat(;.s  and  is 
unable  to  r(;turn  to  the  water:  (ii)  on  a 
lx;ach  or  shore  of  the  United  .States  and, 
although  ahh;  to  return  to  the  water  is 
in  n(;(;d  of  aj)par(;nt  medical  attention; 
or  (iii)  in  the  waters  under  the 
jurisdiction  of  the  Unit(;(i  Stat(;.s 
(including  any  navigable  wat(;r.s).  hut  is 
unable  to  return  to  its  natural  habitat 
under  its  own  ])()W(;r  (jr  without 
assistance." 

Marine  mammals  are  known  to  strand 
for  a  vari(;ty  of  reasons,  such  as 
infectious  agents,  hiotoxicosis, 
starvation.  fish(;rv  interaction,  sliip 
strike,  unusual  ()c(;an()graphic  or 
W(;ath(;r  (;v(;nt,s.  sound  exjjosure,  or 
combinations  of  th(;.s(;  str(;,s.s()r.s 
sustain(;(l  concurrentlv  or  in  .series. 

1  lowever.  tlu;  cau.se  or  (:au.s(;s  of  most 
strandings  aix;  unknown  (U(;raci  at  (d.. 
197();  Eaton.  1t)79;  Odell  at  al..  1981); 
B(;st.  l‘)82).  Numerous  stn(li(;s  suggest 
that  tlu;  physiology,  lx;havi()r,  habitat 
r(;lati()n.shi]).s,  age,  or  condition  of 
cetaceans  may  (:aus(;  them  to  strand  or 
might  jjre-di.spo.se  them  to  strand  wh(;n 
(;xp()S(;(l  to  another  phenomenon.  These 
.sugg(;.stion.s  are  con.sist(;nt  with  the 
conclusions  of  numerous  oth(;r  .stu(li(;.s 
that  have  demonstrated  that 
combinations  of  dissimilar  .sti'(;ss()rs 
commonly  combine  to  kill  an  animal  or 
dramatically  reduce  its  fitn(;s.s.  even 
though  one  exposure  without  the  other 
(l(x;s  not  produce  the  same  result 
(Chroussos,  2()0():  (Teel.  2005;  DeVri(;.s 
at  a!..  2003;  Fair  and  B(;ck(;r.  2000;  ludev 
at  al.  2001 ;  Moherg.  2t)0t);  Relyea. 

2005a.  2005h;  Ronu;ro.  2004:  .Sih  at  al.. 
2004). 

Strandings  Associatad  with  Militaiy 
Aativa  Sonar — .S(;v(;ral  .s()urc(;s  hav(; 
pul)lish(;(l  li.sts  of  mass  stranding  (;v(;nts 
of  (:(;ta(;(;an.s  in  an  attempt  to  identifv 
r(;lati()n.slii]).s  lx;tw(;(;n  th()S(;  .stranding 
(;v(;nt.s  and  military  active  sonar 
(Hil(l(;hran(l,  20t)4:  IWU.  2005;  Taylor  el 
ak.  2004).  F'or  examph;.  based  on  a 
review  of  stranding  recoi'ds  h(;tw(;en 
1900  and  1995.  the  International 
Whaling  Uommission  (2005)  identified 
t(;n  mass  .stranding  events  and 
concluded  that,  out  of  eight  stranding 
(;v(;nts  r(;p()rt(;(l  from  the  mi(l-1980s  to 
the  summer  of  2003,  sexxm  had  h(;(;n 
c()incid(;nt  with  the  use  of  mid- 


iV(!(]iion('.v  ciotivi!  soiicU’  iind  most 
involvod  biuikcul  \vhal(!S. 

Ovor  the  i)a.st  12  yoars.  thon;  havi; 
l)(uMi  live  stranding  nvnnts  coincidont 
witli  military  mid-inuimmcy  ac.tivn 
sonar  nso  in  which  exposure  to  sonar  is 
h(!li(!V(!d  to  hav(!  htum  a  contributing 
factor  to  strandings;  (heece  (ItMHi).  die 
Haliainas  (2()t)0);  Madeira  (2()0());  Cianary 
Islands  (21)02);  and  Siiain  (2000).  Keler 
to  Cox  e/  (il.  (2000)  for  a  summary  ol 
common  leatures  shared  by  the 
strandings  events  in  (neece  (IttOti). 

Bahamas  (2000).  Madeira  (2000).  and 
Canarv  Islands  (2002);  and  Fernandez  e/ 
al  ,  (2()0.'i)  for  an  additional  summary  ol 
the  Canarv  Islands  2002  stranding  event. 

Puif^ntial  for  Stranding  from  Seismic 
Snrvevs — Marine  mammals  clo.se  to 
underwater  detonations  of  high 
exjilosives  can  be  killed  or  severely 
injureil.  and  the  auditory  oigans  aic 
esiiecially  susceptible  to  injury  (Ketten 
el  al..  1092;  Ketten.  1005).  However, 
explosives  are  no  longer  used  in  marine 
waters  for  commercial  seismic  surveys 
or  (with  rare  exceptions)  for  seismic 
research.  These  methods  liave  been 
replaced  entirely  by  airguns  or  related 
non-explosive  pulse  generators.  Airgun 
pulses  are  less  energetii;  and  ha\c 
slower  rise  times,  and  there  is  no 
specific  evidence  that  they  can  cause 
.serious  injury,  death,  or  stranding  even 
in  the  case  of  large  airgun  arrays. 

However,  the  a.ssociation  of  strandings 
of  beaked  whales  with  naval  exercises 
involving  mid-frequency  active  sonar 
(non-jmlse  sound)  and.  in  one  c.ase.  the 
co-occurrence  of  an  L-1)E()  seismic 
survey  (Malakoff.  2002;  H,ox  e/  al.. 

2000).  has  raised  the  iiossibility  that 
beaked  whales  exiiosed  to  strong 
“pulsed”  sounds  could  akso  be 
.susi;eptible  to  injury  and/or  behavioral 
reactions  that  can  lead  to  stranding  (e.g. . 
Hildebrand.  2005;  Southall  ei  al..  2007). 

Specific  sound-related  jirocesses  that 
lead  to  strandings  and  mortality  are  not 
well  documented,  but  may  include; 

(1)  Swimming  in  avoidance  ol  a 
sound  into  shallow  water; 

(2)  A  change  in  behavior  (such  as  a 
change  in  diving  behavior)  that  might 
contribute  to  tissue  damage,  gas  bubble 
formation.  Inqmxia.  cardiac  arrhythmia, 
hyiiertensive  hemorrhage  or  other  iorms 
of  trauma; 

(2)  A  physiological  change  such  as  a 
vestibular  resj)onse  leading  to  a 
behavioral  change  or  stress-induced 
hemorrhagic  diathesis,  leading  in  tuin 

to  tissue  damage;  and  ,  ^  , 

(4)  Tissue  damage  directly  from  sonnet 
exiiosure.  such  as  through  acoustically- 
mediated  bubble  formation  and  growth 
or  acoustic  resonance  ol  ti.ssues. 

Some  of  these  mechanisms  are  unlikely 
to  apply  in  the  case  of  impulse  .sounds. 


However,  there  are  indications  that  gas- 
bubble  disease  (analogous  to  “the 
bends”),  induced  in  supersaturated 
tissue  bv  a  behavioral  response  to 
acoustic  ex])osure.  could  be  a  pathologic, 
mechanism  for  the  strandings  and 
mortalitv  of  some  deep-diving  cetaceans 
exiKised'  to  sonar.  'Hie  evidence  lor  this 
remains  circumstantial  and  associated 
with  exiiosure  to  naval  mid-freciuency 
sonar,  not  sciismic;  surveys  (Hox  et  al., 

2000;  Southall  el  al.,  2007). 

Seismic  pulses  and  mid-fre(iuenc:y 
sonar  signals  are  cpiite  diflerent.  and 
some  mechanisms  by  which  sonar 
sounds  have  been  hypothesized  to  aiiect 
beaked  whales  are  unlikely  to  apply  to 
airgun  pulses.  Sounds  produced  by 
airgun  arravs  are  broadband  impulses 
with  most  of  the  energy  below  one  kHz. 
Tyi)ic;al  military  mid-frequenc:y  sonar 
emits  non-impulse  sounds  at 
frequencies  of  2  to  10  kHz.  generally 
with  a  relatively  narrow  bandwidth  at 
any  one  time.  A  turther  dilference 
beiween  seismic  surveys  and  naval 
exercises  is  that  naval  exercises  can 
involve  sound  sources  on  more  than  one 
ve.ssel.  Thus,  it  is  not  approjiriate  to 
exiiect  that  the  same  to  marine 
mammals  will  result  from  military  sonar 
and  .seismic  surveys.  However,  evidence 
that  sonar  signals  can.  in  sjaicial 
circumstanccrs.  lead  (at  least  indiriictly) 
to  phvsical  damage!  and  mortality  (c!.g.. 
Balcomb  and  Claridge,  2001;  NOAA  and 
IISN.  2001;  jepsoir  el  al..  2002; 

Fcirnandez  et  al..  2004.  2005; 

Hildedriand  2005;  Cox  et  al..  2000) 
suggests  that  caution  is  waiTanted  when 
dealing  witli  exposure  ol  marine 
mammals  to  any  high-intemsity  sound. 

Ther  e  is  no  conchrsive  evidence  ot 
cetacean  strandings  or  death.s  at  sea  as 
a  resrrlt  of  cixposirre  to  .seismic  strr  veys. 
brrt  a  few  ca.ses  of  .strandings  in  the 
general  area  where  a  .seismic  sirrvey  was 
ongoing  have  led  to  sjreculation 
i:ont:erning  a  possible  link  between 
seismic  surveys  and  .strandings. 
Sirggestions  that  there  was  a  link 
biitween  seismic  surveys  and  strandings 
of  hunrpbirck  whrrles  in  Br'irzil  (hngel  ef 
al..  2004)  were  not  well  toirnded  (1A(j(-. 
20()4;  IWC.  2007).  In  September.  2002. 
there  was  a  stranding  of  two  Cirvier’s 
beaked  whales  in  the  Culf  of  Calilorrrra. 
Mexico,  wherr  the  L-DFO  vessel  R/V 
Maurice  Swing  wrrs  opcir'irting  rr  20 
airgirn  (8.490  irr  *)  ar  ray  irr  the  gener-al 
area.  The  link  betweerr  the  stranding 
rrnd  the  seisrrric  srrrveys  wirs 
inc.onc.hrsiv'e  and  not  brrsed  on  any 
physicirl  (ividence  (Hogirrth.  2002, 
Yoder,  2002).  Nonetheless,  the  Crrll  of 
(krlifornia  incident  phrs  the  birirked 
whale  strandings  nerrr  naval  exercises 
involving  usr!  ol  nrid-lr'erprrincy  soricrr 
sirggests  »r  mred  lor  cairtion  in 


condircting  seismic  srrrveys  rn  rrreas 
occ.irpied  bv  be;rked  whirles  irntil  rnori. 
is  known  alroirt  elfects  ot  seisrrric 
srrrveys  orr  those  sjrecies  (Hihhdrr'and. 

2005).  No  injrrries  ot  beakrKl  wlraUiS  are 
irnticipattKl  during  the  pr'opo.sed  strrdy 
becarrse  ot; 

(1)  'I'be  high  likelihorul  tlrat  any 
beaked  whrrles  nearby  worrld  avoid  the 
appr'orrehing  vessel  betore  being 
exposrul  to  high  sorrnd  levels,  rrrrd 

(2)  Hifferences  between  the  sorrrrd 
sorrrerrs  oper'rrted  by  L— DIjC)  rrnd  those, 
involved  irr  the  navrrl  exrirr.istrs 
associrrted  with  strandings. 

Non-anditory  Physiological  Effects— 
Norr-auditory  physiological  effects  or 
injrrries  that  thrurretically  might  occur  in 
marine  mammals  exposed  to  strong 
underwater  .sorrnd  include  stress, 
nerrrologicral  litfects.  brrbble  forrrratiorr, 
resonance,  and  other  types  of  orgarr  or 
tissrre  danrrrge  (Crrx  et  al..  2000;  Sorrthall 
et  al..  2007).  Strrdies  examining  such 
reflects  rrre  lirnitrid.  However,  resorrrrnce 
effects  (Crmtrv.  2002)  rrnd  dirruet  noisr!- 
indrreed  brrbble  forrnrrtions  (Crrrrn  el  al.. 
2005)  rrre  irnplarrsible  in  the  case  ol 
exposrrre  to  arr  irnirrrlsive  broadbrrnd 
sorrr'c.e  like  an  airgrrn  array.  It  sei.smic 
srrrveys  disrrrjrt  diving  ])rrtterns  ol  deep¬ 
diving  sprecies.  this  might  prahaps  r(!srrlt 
in  brrbble  forrnrrtion  rrrrd  a  form  ot  the 
l)(!nds,  as  specrrlatrul  to  oc.crrr  in  trrxrked 
whrrles  exposrul  to  sonar.  Howev(!r. 
th(!r(!  is  no  specific  evidence  ot  this 
rrtrorr  exposrrre  to  airgrrn  jrrrlses. 

Irr  gerrerrrl.  very  litthe  is  krrowrr  crlrorrt 
the  potential  for  seisrrric  srrrvey  .sorrrrds 
(or  other  tvpes  of  strorrg  rrrrderwater- 
sorrrrds)  to  carrse  norr-arrditory  physreal 
effects  irr  marine  rrrrrrrrrrrals.  Srrch 
effects,  if  tlrrw  occ.rrr  at  all.  worrld 
irresurnrrbly  be  lirrrited  to  short  distances 
arrd  to  activities  that  exterrd  over  a 
prolorrgtid  period.  The  available  data  do 
not  allow  identification  of  a  specific 
exposrrre  level  rrlrove  whit:h  rrrrrr- 
arrditorv  effects  can  be  expecteil 
(Sorrthall  et  al..  2007).  or  any 
rrreaningfrrl  qrrantitative  predictions  of 
the  rrrrrrrbers  (if  arry)  of  rrrarint!  rrrarrrrrrals 
that  nright  be  affected  in  those  ways. 
Marirre  rrrarrrrrrals  that  show  behavioral 
irvoidirrree  rrf  seisrrric  vesstils,  irrr.lrrdirrg 
most  baleen  whales,  some  odontocetes, 
arrd  sorrre  pirrrrijreds,  are  esjrecially 
rrnlikely  to  irrerrr  rrorr-arrditory  irhysrcal 
(‘fleets. 

Potential  Effects  of  Other  Acoustic 
Devices 

Srrb-bottorrr  Brofiler 

IISHS  rrray  also  ojrerate  a  srrb-bottorrr 
profiler  frorrr  the  sorrree  vessel  drrrirrg 
th(!  propostrd  .srrrv(!y.  A  hrrll-rrrorrrrt(!d 
Knudsen  2.5  kHz  srrb-bottorrr  profiler 
rrray  b(!  available  since  the  Pelican  is 
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considering  such  an  installation  in  the 
coining  months.  Sounds  troni  the  snh- 
hotloin  iiroliler  an;  very  short  |)nl.ses. 
occurring  for  1  to  4  ins  once  every 
siH'.oiul.  Nlosl  of  the  energv  in  the  .sound 
pulses  einittiul  hv  the  snh-hottoin 
profiler  is  at  H..'*  kllz.  and  the  beam  is 
directed  downward.  The  snh-hottoiii 
jirofiler  that  inav  he  used  on  the  Pe/iTon 
has  a  maxinunn  source  levid  of  204  (IB 
re  1  pBa.  Knmiser  at  til.  (200.'))  noted 
that  the  jirohahility  of  a  cetacean 
swiinming  through  the  area  of  exposiin; 
when  a  bottom  profiler  emits  a  pulse  is 
small — even  fora  snh-hottom  jirofiler 
more  |)owerfnl  than  that  that  may  he  on 
the  PalicdU.  If  the  animal  was  in  the 
area,  it  would  have  to  jia.ss  the 
transducer  at  clo.se  range  in  order  to  hi; 
subjected  to  sound  levels  that  could 
cause  TT.S. 

Masking — Marine  mammal 
conmuinications  will  not  he  masked 
aj)|)recial)ly  by  the  snh-hottom  jirofiler 
signals  given  the  directionality  of  the 
signal  and  the  brief  jieriod  when  an 
individual  mammal  is  likelv  to  he 
within  its  beam.  Furthermore,  in  the 
case  of  most  baleen  whales,  the  snh- 
hottom  Jirofiler  signals  do  not  overlaji 
with  the  jiredominant  fre{jnencies  in  the 
calls,  which  would  avoid  significant 
masking. 

liahavioral  Itasponsas — Marine 
mammal  behavioral  reactions  to  other 
jinksed  sound  sources  are  discussed 
above,  and  resjion.ses  to  the  snh-lioltom 
Jirofiler  are  likely  to  he  similar  to  lho.se 
for  other  jmlsed  sources  if  received  at 
the  .same  levels.  Therefore,  behavioral 
resjionses  are  not  exjiected  nnle.ss 
marine  mammals  are  very  close  to  the 
source. 

Hoaring  Iinpairnwnt  and  Other 
Physical  Effects — It  is  unlikely  that  the 
snli-lioltom  jirofder  jirodnces  jinkse 
levels  strong  enough  to  cause  hearing 
imjiairment  or  other  jihysical  injuries 
even  in  an  animal  that  is  (briefly)  in  a 
jiosition  near  the  source.  The  snli- 
iiottom  Jirofiler  is  nsnallv  ojierated 
simnltaneonsly  with  other  higher-jiower 
acon.stic  sources,  including  airgnns. 
Many  marine  mammals  will  move  away 
in  resjKin.se  to  the  ajijiroaching  higher- 
jiower  sources  or  the  ves.sel  it. self  before 
the  mammals  would  he  close  enough  for 
there  to  he  anv  jiossiliilitv  of  effects 
from  the  less  intense  sounds  from  the 
snh-liottom  jirofiler. 

Acoustic  Release  .Signals 

The  acoustic  release  transjionder  used 
to  commnnicate  with  the  OB.Ss  uses 
frecjnencies  9  to  18  kHz.  I’liese  signals 
will  he  n.sed  intermittently.  It  is  unlikely 
that  the  acoustic  release  signals  would 
have  a  significant  effect  on  marine 
mammals  through  masking,  distnriiance. 


or  hearing  imjiairment.  Any  effects 
likely  would  he  negligihle  given  the 
brief  exjiosnre  at  jiresnmahle  low  levels. 

The  jiolentiid  effects  to  marine 
mammals  de.scrihed  in  this  section  of 
the  document  do  not  take  into 
consideration  the  jirojiosed  monitoring 
and  mitigation  measures  de.scrihed  later 
in  this  document  (see  the  “Brojiosed 
Mitigation”  and  "Brojiosed  Monitoring 
and  Rejiorting"  sections)  which,  as 
noted  are  designed  to  effect  the  least 
jiracticahle  imjiact  on  .dfected  marine 
mammal  sjiecies  and  stocks. 

Vessel  Movement  and  Oollisions 

Vessel  movement  in  the  vicinity  of 
marine  mammals  has  the  jiotential  to 
result  in  either  a  hehavioral  resjionse  or 
a  direct  jihvsicid  interaction.  Both 
scenarios  are  di.scn.ssed  below  in  this 
section. 

Behavioral  Besponses  to  Vessel 
Moveimmt — There  are  limited  data 
concerning  marine  mammal  hehavioral 
resjion.ses  to  vessel  traffic  and  ve.ssel 
noise,  and  a  lack  of  consensus  among 
scientists  with  resjiect  to  what  these 
resjionses  mean  or  whether  thev  resnlt 
in  short-term  or  long-term  adver.se 
effects.  In  those  cases  where  there  is  a 
hn.sy  shijijiing  lane  or  where  there  is  a 
large  amount  of  ve.ssel  traffic,  marine 
mammals  (esjiecially  low  frecjnency 
sjiecialists)  mav  exjierience  acoustic 
masking  (Hildehrand,  200.'))  if  they  are 
jiresent  in  the  area  (e.g..  killer  whales  in 
I’nget  .Sound;  Foote  et  ah.  2004;  Holt  et 
ah,  2008).  In  cases  where  ves.sels 
actively  ajijiroach  marine  mammals 
(e.g.,  whale  watching  or  doljihin 
watching  boats),  scientists  have 
documented  that  animals  exhibit  altered 
behavior  such  as  increased  swimming 
sjieed,  erratic  movement,  and  active 
avoidance  behavior  (Bnrsk,  1988; 
Acevedo,  lt)91;  Baker  and  MacCIihhon, 
1991;  Trites  and  Bain.  2000;  Williams  et 
(d.,  2002;  Constantine  et  (d..  2008), 
reduced  blow  interval  (Ritcher  et  (d.. 
2008),  disrnjition  of  normal  .social 
behaviors  (Lns.sean,  2008.  2000),  and  the 
shift  of  hehaviond  activities  which  may 
increase  energetic  costs  (Constantine  et 
al.,  2008,  2004).  A  detailed  review  of 
marine  mammal  reactions  to  shijis  and 
boats  is  available  in  Richardson  et  ah. 
(l‘)9.')).  T’or  each  of  the  marine  mammal 
taxonomy  gronjis,  Richardson  et  ah, 
(IttO.'))  jirovides  the  following 
a.ssessment  regarding  reactions  to  vessel 
traffic: 

Toothed  wludes — “In  summary, 
toothed  whales  sometimes  show  no 
avoidance  reaction  to  vessels,  or  even 
ajijiroach  them.  However,  avoidance  can 
occur,  esjiecially  in  resjionse  to  ve.ssels 
of  tyjies  used  to  chase  or  hunt  the 
animals.  This  may  cause  temjiorary 


disjilacement,  but  we  know  of  no  clear 
evidence  that  toothed  whales  have 
abandoned  significant  jiiirts  of  their 
range  because  of  ves.sel  traffic." 

Baleen  \vh(des — “When  baleen  wlndes 
receive  low-level  sounds  from  distant  or 
stationary  vessels,  the  sounds  often 
.seem  to  be  ignored.  .Some  whides 
ajijiroach  the  .sources  of  these  sounds. 
\Vhen  vessels  ajijiroach  whides  slowly 
iind  non-aggressively.  whales  often 
exhibit  slow  iind  inconsjiicnous 
iivoidance  niimeuvers.  In  resjionse  to 
strong  or  nijiidly  changing  ves.sel  noise, 
bideen  whides  often  interrujit  their 
normal  behavior  and  .swim  rajiidlv 
iiway.  Avoidance  is  esjiecially  strong 
when  a  boid  heads  directly  toward  the 
whide.” 

Bidiavioi'iil  resjionses  to  stimuli  are 
comjilex  and  influenced  to  varying 
degrees  by  a  number  of  fiictors,  such  as 
sjiecies,  hehaviond  contexts, 
geograjihicid  regions,  source 
chiiracteristics  (moving  or  statioiiary, 
sjieed,  direction,  etc.),  jirior  exjierience 
of  the  iininiid  iind  jihysical  stiitus  of  the 
animal.  For  exiimjile.  studies  have 
shown  thiit  bidugii  whales'  reaction 
varied  when  exjio.sed  to  ves.sel  noise 
iind  traffic.  In  some  cases,  b(duga  whales 
exhibited  rajiid  swimming  from  ice¬ 
breaking  vessels  uji  to  80  km  (48.2  nmi) 
away  and  showed  changes  in  surfacing, 
breathing,  diving,  and  grouji 
comjiosition  in  the  ('.aniidian  high 
Arctic  where  vessel  traffic  is  nire  (Finley 
et  ah.  IttttO).  In  other  cases,  liiduga 
whales  were  more  tolenml  of  ve.ssels, 
hut  resjionded  differentially  to  certain 
vessels  and  ojierating  characteristics  by 
reducing  their  calling  rates  (esjiecially 
older  animals)  in  the  .St.  bawrence  River 
where  ve.ssel  traffic  is  common  (Blane 
and  Jaakson.  1994).  In  Bristol  Bay, 
Alaska,  beluga  whales  continued  to  feed 
when  surrounded  by  fishing  vessels  and 
resisted  disjiersal  even  when 
jiurjio.sefullv  hara.ssed  (Fish  and  Vania, 
1971). 

In  reviewing  more  than  2.')  years  of 
whale  ob.servation  data.  Watkins  (1980) 
concluded  that  whale  reactions  to  ve.ssel 
tndfic  were  "modified  bv  their  jirevious 
exjierience  and  current  activity: 
habituation  often  occurred  rajiidly. 
attention  to  other  stimuli  or 
jireoccujiatiou  with  other  activities 
sometimes  overcame  their  interest  or 
wariness  of  stimuli.”  Watkins  noticed 
that  over  the  years  of  exjiosure  to  shijis 
in  the  (iajie  (iod  area,  minke  whales 
changed  from  freejuent  jiositive  interest 
(e.g.,  ajijiroaching  vessels)  to  generally 
uninterested  reactions;  fin  whales 
changed  from  mostly  negative  (e.g., 
avoidance)  to  uninterested  reactions;  fin 
whales  changed  from  mostly  negative 
(e.g.,  avoidance)  to  uninterested 
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reactions;  right  whales  a])))arentlv 
continued  the  same  variety  orres])onses 
(negative,  nnintenisted,  and  positive 
r(!sponses)  with  little  change;  and 
hinnphacks  dramatically  changed  from 
mixed  res])onses  that  wen;  often 
negative!  to  reiactions  that  were  often 
sln)ngly  jxesitive.  Watkins  (ItthO) 
summarized  that  “whales  nearshore!, 
eve!!!  in  re!gie)ns  with  le)w  ve!sse!l  traffie:. 
generally  heive  heexeme  le!.ss  warv  of 
heeals  anel  their  ne)ise!s.  anel  they  have 
<ippe!are!el  te)  he  le!ss  eeisily  elisturhe!el  than 
])re!vie)nsly.  In  piirtie:nlar  le)e;atie)ns  with 
intense  shipping  emel  repe!ate!el 
approae:he!s  by  heeiits  (sne.h  <is  the!  whale- 
wiite:hing  areas  of  Stellwiigen  Hank), 
meere!  anel  me)re!  whales  hael  ])e)sitive! 
reaelions  te)  familiar  ve.ssels.  anel  they 
also  e)e:e:asionally  iippre)ae:he!el  e)the!r 
heeeits  anel  yachts  in  the  same  ways.” 

Althongb  the  raeliateel  se)und  fre)m  the 
PolicAin  will  he!  emdihle  te)  marine 
mammals  e)ve!r  a  large  di.stane:e!,  it  is 
unlikely  that  marine  mammals  will 
re!.spe)nel  l)e!havie)rally  (in  a  manner  that 
NMFS  we)ulel  e:e)n.siele!r  harassnumt 
nneler  the  MMl’A)  te)  le)W-le!ve!l  elistant 
shipping  ne)ise  .is  the  iinimiils  in  the 
cirea  iire  like!ly  te)  he!  hahitmiteel  te)  sne:h 
ne)i.se!s  (Ne)wae:e!k  at  al..  2004).  In  light  e)f 
Ihe.se  fcie:ts,  NMFS  ele)e!s  ne)t  e!X])e!e;t  the 
Palican’i^  me)ve!me!nts  te)  re!snlt  in  Le!ve!l 
13  heirassment. 

\'ass(;I  Strika — Shi])  strikes  e)f 
e:e!lae:e!ans  e;an  e;aeise!  m;ije)r  we)nnels. 
whie:h  may  lexiel  te)  the  ele!<ith  e)f  the 
emimal.  An  animal  at  the!  surlaex!  e:e)nlel 
he  strue;k  elire!e:tly  by  a  ve!s.se!l.  ei 
snrfaeiing  animal  e:e)nlel  hit  the  heetlom  of 
a  vexssel,  eer  an  cinimal  just  below  the 
snrfae;e  e:e)ulel  he  e:ut  by  a  vexssel’s 
])roj)eller.  The  seven'ity  e)f  injuries 
ty])ie:ally  de!i)e!nels  e)n  the  size  anel  sj)e!eel 
of  the  vexs.sel  (Knowlton  anel  Knms. 

2001;  Lai.st  at  ul.,  2001;  Vanelerlaan  and 
Taggart.  2007). 

Tlie  most  vulnerable  marine  mammals 
are  those  that  spenel  extende!el  perieeels  of 
time  at  the  snrfae;e!  in  oreler  te)  re!ste)re! 
e)xygen  levels  within  their  tissues  after 
eleep  elives  (e.g..  the  s])e!rm  whale).  In 
aelditie)!!,  se)me!  baleen  whales.  sne;h  as 
the  Ne)rth  Atlantie:  right  whale,  seem 
ge!ne!rally  unres])e)nsive!  to  ve!sse!l  sonnet, 
making  them  me)re!  snse.eptihle  te)  veissel 
e.ollisions  (Ne)wae:e!k  at  ul..  2004).  Theise 
s])e!cie!.s  are!  primeirily  large!.  sle)w  me)ving 
whales.  Smaller  marine  mammals  (e.g.. 
he)ttle)ne)se!  ele)l])hin)  meeve  e]nie:klv 
thre)iigh  the  water  e:e)lnmn  anel  are  e)fte!n 
seien  rieling  the!  beew  wave  e)f  large!  ships. 
Mcirine  mammal  reispeen.ses  te)  ves.sels 
mav  ine;lnele!  ave)ielane;e!  :mel  chemges  in 
elive  pattern  (NRC.  2003). 

An  exciminatie)!!  e)f  all  kne)wn  ship 
.strike!s  fre)m  all  shi])])ing  se)ure:e)s 
(e;ivilian  anel  military)  inelie:ates  vessel 
speeet  is  a  })rinci])al  facteer  in  whether  a 


ve!.sse!l  strike  reesnlts  in  eleuith  (Kne)wlte)n 
iinel  Kraus,  2001;  baist  at  al..  2001; 

)e!nse!n  anel  Silhe!r.  2003;  V<mele!rlaan  and 
Tciggart.  2007).  In  ii.sse.ssing  re!e:e)rels  in 
whie:h  vees.se!)  spe!e!el  w:is  kne)wn.  Leiist  at 
ul.  (2001)  Ibnnel  a  elirex:!  re!latie)n.ship 
he!lwe!e!n  the  e)e;e:urre!ne;e  e)f  a  whale 
strike  ;mel  the  s|)e!e!et  e)f  the!  ves.se!! 
inve)lve!el  in  the!  e;e)llisie)n.  The  aulheers 
e;e)ne:lnele!el  that  me)sl  elexiths  e)e:e:urre!el 
whe!!!  a  vexssel  weis  traveling  in  e!xe:e.ss  e)f 
13  kts  (24.1  km/hr.  14.0  m])h). 

lISGS’s  ])re)pe)se!el  e)])eralie)n  e)f  e)ne! 
se)nre:e!  ve!.s.sel  leer  the  j)ro])e)se!el  snrve!V  is 
relatively  small  in  seiale  e:e)m])areei  te)  the 
number  e)f  e;e)mmere;iiil  ships  transiting 
at  highe!!'  spe!e!els  in  the  same  areas  e)n  an 
annual  hiisis.  'Fhe  i)rol)ahility  of  ves.sel 
and  marine  mammal  inte!rae;tie)ns 
e)e:e:mTing  during  the  pre)pe)seel  siirven'  is 
unlikely  ehie  to  the  Palicun's  slow 
e)pe!ratie)nal  .spe!eel.  whle:h  is  lypie;allv  4.5 
kts  (8.1  km/hr.  5  mph).  Outsiele  of 
seismie;  openitions,  the  Paliauii’a 
e:ruising  s])e!eel  we)ulel  be  approximately 
0.2  kts  (17  km/hr,  10.0  mj)h).  whie:h  is 
ge!ne!rally  below  the!  .spe!e!el  at  whie:h 
stnelie!s  have  ne)te!el  re])e)rte!el  ine:re!ase!s  of 
marine  mammal  injury  eer  elenith  (Leiist  at 
f/A.  2001). 

As  a  final  pe)int,  the  Paliaun  heis  a 
numbe!!’  e)f  eelher  ;ielv:mtiige!s  fe)r  aveeieling 
shi])  strikers  <is  e:e)mpare!ei  le)  me)st 
e:e)mme!re;icil  me!re;himt  ves.sels.  inedneling 
the  fe)lle)wing;  the  Palicun's  hrielge!  eeffens 
ge)e)el  visibility  le)  visii.illy  me)nite)r  lor 
marine  mammiil  prexsene:)!;  P.SOs  pe).ste!el 
elnring  e)])e!nitie)ns  se:<m  the!  e)e:e!an  fe)r 
marine  mennmals  emel  must  re!j)e)rt  visiuil 
cilerls  e)f  marine  mamnicil  ])re!sence!  te) 
e:re!w;  anel  the  FSOs  re!e;e!ive!  extensive! 
training  that  eieevers  the  funelamentals  e)f 
visual  eehserving  for  marine  mammals 
anel  infe)rmatie)n  aheent  marine  mammals 
anel  their  ielemtificatie)!!  at  se!a. 

Entuni’lainant 

Entanglement  e;an  oe:e;nr  if  wilellife 
l)ee;omes  imme)hilized  in  surven'  linees, 
e:at)les,  nets,  or  other  e!e|nij)me!nt  that  is 
me)ving  through  the  water  e:e)lnmn.  'Fhe 
])re)])e).seel  .seismic  survew  woulel  reiejiiire 
te)wing  ;ipj)re)ximate!ly  ii  single  450  m 
e:al)le!  strexime!!’.  'Fhis  huge  e)f  an  eirray 
e:arrie!.s  the  risk  of  emtangleanent  fe)r 
marine  mammals.  Wilellife.  e!S|)e!e;i:illy 
sle)w  me)ving  inelivielueils.  sueih  eis  hirge 
whales,  have!  a  le)W  ])re)l)iil)ility  e)f 
l)e!e;e)ming  enlangleel  elne  te)  sle)w  speeel 
e)f  the  snrvev  ve!sse!l  anel  e)nhe)iirel 
me)nite)ring  effeerts.  In  May.  2011.  theae! 
was  e)ne  re!e:e)releel  entanglement  e)f  an 
eelive  riellew  sex)  turtle  (Lapidoahaivs 
olivuaau)  iu  the  R/V  Marcus  (I. 
Lungsath's  l);ire)vaue!s  after  the 
e:e)ne:lusie)u  e)f  a  seeismic  survey  off  (k).sta 
Rie:a.  Theae  have!  e:ase!s  e)f  haleeai  whales. 
me)stly  gray  whales  (Hewniug.  1000). 
I)ee:e)miug  entangle!el  iu  fi.shing  lines. 


I'he  j)re)l)al)ility  fe)r  entangleaneait  e)f 
marine  mammals  is  e:e)nsiele!re!el  ne)t 
signifie:ant  l)e!e;an.se  e)f  the  vexs.sel  spe!e!el 
anel  the  meeniteering  e!ffe)rts  onheearel  the 
surven'  ves.sel. 

'Fhe!  peetential  e!ffe!e:ts  te)  marine 
lUiimmals  ele!se:rihe!el  in  this  seaitie)!!  e)f 
the  ele)e:nment  eh)  ne)t  t.ike!  inte) 
e;e)nsiele!ratie)n  the  pre)])e)se!el  me)nite)ring 
anel  mitigatie)n  measurees  elexseiriheel  leiter 
in  this  eleeeanneait  (.seu!  the  “Fre)pe)se!el 
Mitigcitie))!”  anel  “Pre)])e)se!el  Moniteering 
anel  Repe)rling”  seeitions)  whie:h.  as 
ue)te!d  are  ele!signeel  te)  effe!e:t  the  le!;ist 
prae:tical)le!  imi)ae:l  on  affecteel  marine 
mammal  speeaes  anel  ste)e;ks. 

Anticipated  Effects  on  Marine  Mammal 
Habitat 

The  pre)])e)se!el  .seismic  survey  is  not 
antie:i])ateel  to  have  any  permanemt 
impact  e)n  habitats  useul  by  the  marine 
mammals  in  the  pro])e).sed  survey  arexi. 
ine;lueling  the  feeeeel  se)ure;e!s  they  u.se!  (i.e. 
fish  anel  invertebratexs).  Aelelitionally,  ne) 
physie;al  elamage  to  any  habitat  is 
antie:ip;ite!d  as  a  rexsult  of  e;e)nelne:ting  the 
])re)pe).se!el  seismie;  surven'.  While  it  is 
:mtie:ij);ite!el  that  the  s])e)e;ifie!el  ae;tivity 
lUiiy  result  in  in.irine!  mammals  avoieling 
eiertciin  areas  elne!  te)  te!m])e)rarv 
e!n.se)nifie;atie)n.  this  impaeit  le)  heihitat  is 
te!m|)e)riiry  <mel  was  e:e)nsiele!re!el  in 
further  eleteiil  e!arlie!r  in  this  ele)e:nme!nt. 
iis  l)e!havie)r;il  me)elifie:atie)n.  'Fhe  main 
impae;t  <isse)e:iate!el  with  the!  ])re)pe).seel 
iie:tivity  will  he  tempeerarily  elev.iteel 
neei.se  levels  emel  the  a.sse)e;iate!el  elire!e:t 
e!ife)e:l.s  e)n  marine  niimun.ils  in  any 
j)in  tie:ulcir  arexi  e)f  the  a|)j)re)ximate!ly 
445.4  km-  ])re)])e)se!el  pre)je!e:t  iirexi, 
previeeusly  elise:usse!el  in  this  ne)tie;e!.  The! 
next  .se!e:tie)n  elise;nsse.s  the  peetential 
impae;ts  e)f  anthre)])e)ge!nic  se)unel  se)urc(!s 
e)n  e;e)nune)n  marine  mammal  prew  in  the 
pre)j)e)seel  survey  area  (i.e..  fish  auel 
invertebrates). 

Anticiputad  Effacts  on  Fish 

One  rexise))!  for  the  ade)])tie)n  of  airgims 
as  the  stcindarel  energy  .se)nre;e!  fe)r  marine 
seismie:  surven's  is  that,  unlike 
e!X])le)sive!s,  they  have  not  heu!)! 
assoe'.iateel  with  large!-se;ale  fish  kills. 
He)weve!r.  existing  informatie))!  on  the 
impae;ts  e)f  .sei.smie:  surve!vs  e)n  marine 
fish  anel  invertebrate  peepnlatieens  is 
limiteel.  'Fhere!  are!  threu!  ty])e!S  e)f 
peetential  effe!e;ts  e)f  e!Xj)e)sure  te)  seismie; 
snrven's;  (1)  Piithe)le)gie:al.  (2) 
])hysie)le)gie:al.  anel  (3)  l)e!h:ivie)ral. 
Pathe)le)gie:al  efie!e:ls  inveelve  lethal  anel 
te!mj)e)r;iry  eer  ])e!rmane!nt  snh-ledheil 
injury.  Physie)le)gie;al  effe!e;ts  inve)lve! 
te!mj)e)r<irv  anel  peirmanent  primary  and 
se!e:onelary  .stress  re!s])e)nse!.s,  such  as 
e;hange!S  in  levels  e)f  enzymes  anel 
proteins.  Behavieeral  e!ffee:ls  refer  te) 
te!m])orarv  anel  (if  they  occur)  peuinanent 
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clianges  in  (;xhil)it(!d  l)eliavior  (e.g.. 

.startle  and  avoidance!  leehavior).  The 
tlnxie  categories  are  internilated  in 
complex  ways.  For  example,  it  is 
|)ossil)le  that  certain  phvsiological  and 
l)(!havioral  changes  could  potentially 
lead  to  an  ultimate!  p:ithe)le)gie;al  e!tre!e.t 
e)u  iuelivieluals  (i.e!..  meertality). 

The  s|)e!e:ine;  re!e;e!ive!el  se)uml  le!ve!l.s  ;it 
whie:h  pe!rmane!nt  aelve!rse!  e!iie!e;ts  te)  lish 
peetentially  e:e)ulel  e)e:e.ur  iire!  little  stuelieHl 
:mel  lai'ge!!)'  unkueewn.  k’urthermeere!.  the 
;ev;iilahle!  iideji'miitieui  e)u  the  impaels  eel' 
seismie:  surveys  een  marine!  fish  is  lre)m 
.stuelie!S  e)f  inelivieluiils  e)r  i)e)rtie)ns  e)f  a 
|)e)|)idatie)n;  there  have  heu!!!  lu)  .stuelies 
at  the  |)e)])idatie)n  se'.ale.  The  stuelieis  e)f 
iuelivielual  fish  have  eeften  heuni  eai  e'-eegeel 
fish  that  were  expeeseel  te)  airgun  pidsees 
in  situatieais  met  reepreesentative  e)f  an 
ae:tual  sensmie;  survey.  Thus,  aveiilahle! 
iufe)rmatie)n  preevieles  limiteel  insight  een 
j)e).ssihle!  rexel-worlel  effe!e;t.s  at  the  oe:e!an 
e)r  |)e)])idatie)n  se;ale!.  This  makers  elrawing 
e:e)ne.hi.sie)ns  ahe)ut  impaels  een  fish 
j)re)l)le!matie:  he!e:ause!.  ultiniiitely.  the! 
me)st  impeu  tant  issuers  e;e)ne;e!rn  e!ffe!e;ts 
een  marine!  fish  peepidiitieens.  the!ir 
vi;ihilit\  .  iinel  their  eivaihihility  te) 
fisheries. 

Hastings  anel  Pe)ppe!r  {200.')).  Pe)i)pe!r 
(2()()()).  iinel  l*e)|)pe!r  anel  Hastings 
(2()()nii.h)  ])re)viele!el  re!e;e!nt  e:ritie:al 
reviews  e)f  the  kneewn  eeffeuls  e)f  semnel 
e)n  fish.  The!  fe)lle)wing  seulieens  i)re)viele! 
ii  general  svne)|).sis  e)f  the  availiihle 
infe)rmatie)n  e)n  the!  e!ffe!e:ts  e)f  e!X|)e).sure!  te) 
se!ismie;  iinel  eitheir  iinthreipeigenie:  .seuuiel 
as  reileiviint  te)  fish.  The  infe)rmatie)n 
e;e)mpri.se!.s  reisults  fre)m  senentifle;  stuelies 
e)f  varying  eleigreies  e)f  rigeer  i)lu.s  semu! 
ime!e:ele)tid  inie)rmatie)n.  Seeme  of  the  elata 
se)ure:e!.s  may  have  .seirieeiis  .she)rte;e)mings 
in  metheeels.  analysis,  intei'iereitation.  anel 
re!pre)elue:ihility  that  must  he!  exensielereel 
when  interpreting  their  results  (seu! 
Hastings  anel  Peepper.  200.')).  Peetential 
aelver.se!  effen^ts  e)f  the  preegram’s  sounel 
se)ure:e!s  e)n  marine  fish  are  neeteel. 

Pathological  Effects — The  ])e)tential 
fe))'  j)athe)le)gie:id  elamage  te)  heniring 
.structures  in  fish  elepemels  e)n  the  e!ne!rgy 
leve)!  e)f  the  re!e:e!ive!el  se)unel  anel  the! 
phvsioleegy  anel  heearing  e;apahility  e)f  the! 
.spe!e:ie!.s  in  epie!.stie)n.  Fe)r  a  give!ii  .seeunel 
te)  re!sult  in  he!aring  le).s.s.  the  .se)Uiiel  mu.st 
e!xe;e!e!ei.  hy  se)me!  suhstimtial  ame)unt.  the! 
he!iiring  thre!.she)hl  e)f  the  fish  feer  that 
.se)unel  (Peepper.  200.')).  The! 
e;e)n.se!epie!iu:e:s  e)f  tempeirarv  e)r 
|)e!rmime!nt  he!aring  leess  in  inelivielual 
ilsh  e)n  a  fish  i)e)pulatie)n  are  unkneewn; 
heeweve!!'.  then-  like!lv  elepenel  een  the! 
imml)e!r  e)f  iuelivieluals  affeieleel  iinel 
wheither  e:ritie:id  heihavieirs  involving 
semnel  (e.g..  preelateir  iive)ielane:e.  preiy 
e:aj)ture!.  eirientatiem  anel  navigatiem. 
reipreieluctiem.  ete;.)  are  aelveirsely 
affe!e:te!el. 


kittle!  is  kimwii  ahemt  the  meudiimisms 
anel  e:harcie;te!ristie:s  e)f  elamage  te)  fish 
that  mav  he!  iuflieiteel  hv  e!X])e)sure!  to 
.se!ismie:  .surve!y  .se)uuels.  f'env  elata  liiive! 
heum  ])re!se!iite!el  in  the!  leemr-rewienveul 
.se'.ientifie:  literature!.  As  far  as  lISf'.S  anel 
NM1'\S  kne)W.  theere!  are!  e)idv  twe)  i)iii)e!r.s 
with  jereipe!!'  e!xpe!rime!ntid  metheeels. 
e:e)ntre)l.s.  anel  e:are!ful  |)iithe)le)gie:id 
investigatie)!)  imj)lie;atiiig  seeuiiels 
])re)elue;e!el  hy  ae:tual  seismie:  survew 
airguns  in  e:ausing  aelve!r.se!  imate)mie:id 
e!ffe!e;t.s.  One!  sue;h  stuely  inelie:ate!el 
imate)mie;id  eliimage.  iiiiel  the  se!e;e)uel 
inelieiiiteel  Tf.S  in  fish  he!ariiig.  'fhe 
imate)mie:id  eiase  is  Me:(kiule!y  ct  al. 

(2003).  wlu)  feeuiiel  that  e!xpe)sure!  te) 
airgun  .se)uiiel  e:auseel  e)hse!rvahle! 
anate)mie;id  elamage  te)  the  auilite)rv 
maeiuliie  e)f  ))ink  snapper  (Pagnis 
aaratas).  'Phis  elamage  in  the  e!ars  hael 
ne)t  he!e!n  rei)aire!el  in  fish  sae:rifie;e!el  anel 
exiimineel  almeest  twe)  me)nth.s  after 
e!xpe).sure!.  On  the  e)the!r  hanel.  Pe)j)pe!r  (‘t 
al.  (200.'))  ele)e;ume!nte!el  onlv  'ITS  (us 
ele!te!rniine!el  hy  auelite)ry  hrain.stem 
re!.spe)n.se!)  in  twe)  e)f  tlireu!  fish  speuiies 
fre)m  the  Mae:ke!nzie!  River  ne!lta.  This 
stnely  fe)nnel  that  hre)ael  whitefish 
((Jorcgoiias  nasas]  e!X])e).se!el  te)  five! 
airgun  sheets  weae!  neit  signifieamtlv 
elifferent  fremi  theese!  e)f  e:onlre)ls.  During 
heeth  stueliees.  the!  repetitive  e!X])o.snre!  to 
seennel  was  greuite!!'  than  weeidel  have 
e)e;e;urre!el  ehiring  a  ty])ie;iil  seismie: 
survey.  He)we!ve!r.  the  suhstemtial  leew- 
fre!eiue!ne:v  energy  ])re)elue:e!el  hy  the! 
eiirguns  (le!.ss  than  400  Hz  in  the  stuely 
hy  Me:Oaule!y  ct  al.  l2003|  anel  le!.ss  than 
a])|)re)ximate!ly  200  Hz  in  Pe)])])e!r  ct  al. 
|200.')1)  likely  eliel  ne)t  preepagate!  te)  the! 
fish  he!e:au.se!  the  water  in  the  stnely  are!a.s 
was  very  shalleew  (approximately  nine 
m  in  the  former  e:a.se  anel  le!.ss  than  twe) 
m  in  the  latter).  Water  elepth  sets  a 
le)we!r  limit  e)n  the  leeweest  .seeunel 
fre!epie!ne:y  that  will  propagate  (the 
“e:nte)ff  fre!epie!ne:y”)  at  aheeut  oneMpiarte!!' 
wave!le!ngth  (l)rie:k.  1083;  Reegers  anel 
Oe)x.  1088). 

Warelle!  ct  al.  (2001)  sugge!.steel  that  in 
water.  .ie:ute!  injury  anel  elenith  e)f 
eerganisms  exjeee.seel  te)  .seismie:  energy 
ele!pe!nel.s  primarily  een  twe)  ie!atnre!S  e)f 
the  .se)unel  se)ure:e!:  (1)  the  re!e:e)ive!el  pe!ak 
pressure!,  anel  (2)  the  time!  re!eiuire!el  fe)r 
the  jeressiire!  te)  rise!  anel  ele!e:av. 
('ie!ne!rallv.  as  re!e:e!ive!el  ])re!.ssure! 
ine:re!a.se!S.  the  ])e!rie)el  leer  the  ])re!s.sure!  te) 
rise!  anel  ele!e:ay  ele!e:re!a.se!S.  anel  the 
e:hane:e  e)f  ae:ute  pathe)le)gie:al  e!ffe!e:ts 
ine:re!a.se!.s.  Ae:e:e)reling  te)  Bue:hanan  ct  al. 
(2004).  for  the  type!s  e)f  se!i.smie:  airguns 
anel  arrays  involveul  with  the!  propeeseel 
pre)gram.  the  ])athe)le)gie:al  (meertality) 
zeeiie  fe)r  fish  woulel  he!  e!X])e!e:te!el  to  he 
within  a  few  ineMers  e)f  the  .se!ismie: 
.se)ure:e!.  Nume!re)u.s  eether  stuelies  preeviele 


e!xample!.s  eif  ne)  fish  meertality  U])e)n 
e!xpe).sure!  te)  .se!ismie:  se)urt:e!.s  (Falk  anel 
kawre!ne:e!,  1073;  Hollielay  ct  al..  1087; 
ka  He!llti  ct  al..  1000;  Santnlli  ct  al.. 

1000;  Me:(;aule!y  ct  al..  2000a. h.  2003; 
Bjarli.  2002;  Themisen.  2002;  Has.sel  ct 
al..  2003;  Pe)p|)e!r  ct  al..  200!);  Be)e!ge!r  ct 
al..  2000). 

An  e!X|)e!rime!nl  e)f  the!  e!ffe!e:ts  e)f  a 
single  700  in  *  airgun  was  e:e)nelue:te!el  in 
kake!  Mi!aele!.  Ne!Vciela  (U.SHS.  1000).  The! 
elatii  were!  u.se!el  in  an  lnivire)nme!ntal 
Asse!ssme!nt  e)f  the  e!ffe!e:ts  eif  a  marine 
re!fle!e:tit)n  survey  e)f  the!  kake  Meaele 
fault  system  hy  the  Natieenal  Park 
Se!rvie;e!  (Paulse)n  ct  al..  1003.  in  II.SC.S. 
1000).  The  airgun  was  snspeneleel  3..')  m 
(11..')  ft)  aheive  a  se:he)e)l  e)f  thre!aelfin  shael 
in  kake  Me!aele!  anel  was  fire!el  threu! 
sue:ce!ssive!  times  at  a  30  se!e;e)nel  interval. 
Ne!ithe!r  .surfae:e)  in.spe!e:tie)n  ne)r  eliver 
e)hservatit)n.s  e)f  the  water  e;e)lunin  and 
he)tte)m  femnel  anv  eleniel  fish. 

Fe)r  a  pre)])e).seel  seismie:  survew  in 
Se)uthe!rn  Califetrnia.  USGS  (1000) 
e:e)nelue:te!el  a  rewienv  e)f  the  literature  e)n 
the  e!ffe!e:t.s  e)f  airguns  e)n  fish  anel 
fi.she!rie!s.  'fhey  repeerteel  a  I'.tOl  stnely  e)f 
the  Bay  Are!a  l-’anlt  svsteim  freem  the 
t:e)ntine!ntal  she!lf  te)  the!  Sae:rame!nte) 
Rive!!’,  using  a  10  airgun  (.'),828  in ‘) 
array.  Bre!zzina  anel  As.se)e:iate!.s  were! 
hire!el  hv  D.SCkS  te)  me)nite)r  the!  e(fe!e:ts  e)f 
the  surveys  anel  e:e)ne:ltiele!el  that  airgun 
()])e!ratie)ns  were  ne)t  re!S|)e)nsihle!  feir  the 
elenith  eif  any  eif  the  fish  e:are:as.se!.s 
eehserveel.  Thew  alse)  t:e)ne;luele!el  that  the 
airgun  ])re)filing  eliel  ne)t  a])pe!ar  te)  alte!r 
the  fe!e!eling  hehcivie)!' e)f  seui  lie)n.s.  seals, 
nr  pe!lie:an.s  e)l)se!rve!el  feeeling  during  the 
seismie:  surveys. 

SeeiiU!  stueliees  have  repeerteel.  seeine 
e!e]uive)e:ally.  tlnit  meertality  e)f  fish,  fish 
e!ggs.  eir  larvae  t:an  e)e:e:ur  e:le)se  te) 

.seismic  .se)ure:e!s  (Ke)styue:he)nke).  l‘)73; 
Dalen  anel  Knutsen.  1080;  Booman  ct 
al..  1000;  Dale!)!  ct  al..  ItlOO).  Seme  of 
the  rejmrts  e:laime!el  seismie:  e!ffe!e:ts  from 
treiatments  ejuite  eliffeu'ent  ire)m  ae:tual 
.seismie;  survey  semnels  eir  eiven 
reiasemahle  surreigates.  1  leiwever.  Pavne 
ct  al.  (2000)  reiporleel  lU)  .stati.stie:al 
eliffe!re!ne:e!s  in  niortality/meirhielitv 
heitweien  e:e)ntre)l  anel  expo.seel  gre)U])s  of 
e;a|)e!lin  eiggs  eir  memkfish  larvae.  .Saeitre 
anel  Ona  (1000)  applieul  a  ‘we)r.st-e;ase! 
.se:e!narie)'  mathe!matie:al  meielel  te) 
inveistigate!  the!  e!ffe!e:t.s  e)f  .se!ismie:  enea'gy 
e)n  fish  e!ggs  anel  larvae.  The!v  e;e)ne:hiele!el 
that  meertcility  nites  e:au.se!el  hy  exjteesure! 
to  seismie:  surveys  are!  se)  le)w.  as 
i:e)mpare!el  te)  natural  me)rtalitv  rate!.s.  that 
the!  im])ae:t  of  seismie:  survewing  e)n 
re!e:ruitme!nt  te)  a  fish  ste)e:k  mu.st  he 
re!garele!el  as  insignifie:ant. 

Physiological  Effects — Physie)le)gie:al 
effee;t.s  refer  to  e:e!llular  cinel/or 
hie)e:he!mie;al  re!sponse).s  e)f  fish  to 
ae:e)ustie:  stress.  Sue:h  streiss  peitentially 
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could  affect  fish  ])0])ulations  bv 
increasing  mortality  or  reducing 
re])roductive  success.  Primary  and 
.secondary  stress  res])onses  offish  aft(!r 
ex|K)sure  to  seismic  survev  sound 
appear  to  be  tem])orary  in  all  .studies 
tlone  to  date  (.Sverdruj)  i;t  ul..  1t)‘)4; 
.Sanlulli  ai  nl.,  H)!)0:  Mcdauley  at  al.. 
2()()()a.l)).  Tlu!  pcu'iods  necessarv  for  the 
bioclunnical  changes  to  return  to  normal 
ar(!  variable  and  (hijjend  on  numerous 
aspects  of  the  biology  of  tlu;  species  and 
of  the  sound  stimulus. 

liahciviovdl  Hf facts — B(;ha\’ioral  effects 
include  changes  in  the  distribution, 
migration,  mating,  and  catchabilitv  of 
fish  populations.  .Studies  investigating 
the  po.ssible  effects  of  sound  (including 
.seismic  survey  .sound)  on  fish  behavior 
have  been  conducted  on  both  uncaged 
and  caged  individuals  (e.g.,  ('.ha])man 
and  Hawkins,  IdBt);  Pearson  at  (if.  1992: 
.Santnlli  at  ul.,  1999;  Wardle  at  (il..  2001; 
Hassel  at  al.,  2003).  Typically,  in  these 
.sludi(!.s  fish  exhibited  a  sharp  startle 
response  at  the  onset  of  a  sound 
followed  by  habituation  and  a  return  to 
normal  Ixdiavior  after  the  .sound  ceased. 

The  Minerals  Management  .Service 
(MM.S,  200.'i)  asscjssed  the  effects  of  a 
])roi)osed  seismic  survey  in  (look  Inlet. 
The  seismic  survev  propo.sed  using 
thnu!  ve.ssels,  each  towing  two.  four- 
airgun  arrays  ranging  from  I..')!)!)  to 
2,.')00  in '.  MM.S  noted  that  the  impact  to 
fish  po])ulation.s  in  the  survey  aixxi  and 
adjacrmt  waters  would  likely  be  very 
low  and  temporarv.  MM.S  also 
concluded  that  seismic  survevs  mav 
displace  the  j)elagic  fishes  from  the  area 
temporarily  when  airguns  are  in  use. 
However,  fishes  displaced  and  avoiding 
the  airgun  noist;  are  likely  to  backfill  the 
survey  area  in  minutes  to  hours  after 
ces.sation  of  .seismic  testing.  Fi.shes  not 
di.si)ersing  from  the  airgun  noise  (e.g., 
demer.sal  sjjecies)  may  startle  and  move 
short  distances  to  avoid  airgun 
emissions. 

In  general,  any  advca'se  (dfects  on  fish 
Ixdiavior  or  fisheries  attributable  to 
.seismic  testing  may  dejjend  on  the 
specitis  in  (juestion  and  the  natun;  of  the 
fishery  (season,  duration,  fishing 
method).  They  may  also  depend  on  the 
age  of  the  fish,  its  motivational  state,  its 
size,  and  numerous  other  factors  that  are 
difficult,  if  not  impossible,  to  (luantiiy  at 
this  point,  given  such  limitcul  data  on 
effects  of  airguns  on  fish,  j)articularly 
under  realistic  at-sea  conditions. 

Anticipatad  Effacts  on  Invartahratas 

Tin;  existing  body  of  information  on 
the  impacts  oi  seismic  survey  sound  on 
marine  invertebrates  is  verv  limited. 
However,  there  is  some  unpublished 
and  very  limited  evidence  of  tlu; 
jjotential  for  adverse  effects  on 


invertehrat(\s,  theniby  justifying  further 
discu.ssion  and  analysis  of  this  issue. 

The  three  tyjje.s  of  jiotmitial  (dfects  of 
exposure  to  seismic  surveys  on  marine 
invert(;hrates  are  pathological, 
physiological,  and  Ixdiavioral.  Based  on 
the  physical  structure  of  their  sensory 
organs,  mariiK!  invertebratiis  appear  to 
he  s])ecialized  to  r(!S])ond  to  j)article 
dis])lacement  com|)on(mts  of  an 
impinging  sound  field  and  not  to  the 
pressuiH!  component  (Pojjper  at  al.. 

2()t)l). 

Tlu!  oidy  information  available  on  the 
imi)acts  of  seismic  surveys  on  marine 
invertebrates  involves  studies  of 
individuals:  there  have  bium  no  studies 
at  the  ijopulation  .scale.  Thus,  available 
information  provides  limited  insight  on 
])o.ssible  real-world  effects  at  the 
regional  or  oc:ean  .scale.  The  most 
im])ortant  as])ect  of  potential  impacts 
concerns  how  ex])osure  to  .sei.smic 
survey  sound  ultimately  affects 
invertebrate!  populations  and  their 
viability,  including  availability  to 
fisheries. 

Literature  revi(!ws  of  the  effects  of 
,s(!i.smic  and  oth(!r  underwater  sound  on 
invertebrates  wen!  i)rovid(!d  bv 
Moriyasu  at  al.  (2004)  and  Bavni!  at  al. 
(2008).  rh(!  following  .s(!ctions  provide  a 
synopsis  of  available!  infe)rmatie)n  eni  the 
e!ffe!e:ts  of  exposure!  te)  seismie:  survey 
sounel  e)n  .spe!e;ie!s  e)f  de!e;a|)e)el 
e:ru.stae;e!an.s  and  e:e!phale)pe)el.s,  the  twee 
taxe)ne)mie:  gron]).s  e)f  inve!rte!brate!.s  e)n 
whie;h  me)st  .sue;h  stueliexs  have  be!e!n 
e:e)nelue;te!el.  The  available  infeermatiem  is 
freem  stiulies  with  variable  ele!gre!e!.s  eef 
.se:ie!ntifie;  .se)unelne!ss  anel  freem  aneexleetal 
infe)rmation.  A  mene  ele!taile!el  review  of 
the  literature!  een  the  e!ffee:ts  e)f  seismie: 
.sur\'e!y  seeimel  een  invertebrates  is 
pren’ideul  in  Appenelix  D  e)f  N.SF/lI.SH.S’s 
BEKS. 

Pathological  Effacts — In  water,  le!thal 
anel  snb-lethal  injury  to  eerganisms 
expeesed  to  seismie:  survew  .seeunel 
appeuirs  te)  elejeemel  e)n  eit  leuest  two 
fe!ature!S  e)f  the  .se)unet  .se)ure:e!:  (1)  the 
re!e:e!ive!el  peak  pre!.ssure!:  anel  (2)  the  time 
r(!e]uire!el  fe)r  the!  lerexssure  te)  rise  anel 
ele!e:ay.  (Generally,  as  re!e:e!ive!el  pressure 
ine:re!a.se!,s,  the!  pe!rie)el  fe)r  the  prexssure  te) 
rise  anel  ele!e:ay  ele!e;re!a.se!s.  anel  the 
e:hane:e!  e)f  ae:ute!  ])athe)le)gie;al  e!ffe!e:t.s 
ine:re!a.se!s.  luer  the  type  e)f  airgun  array 
planneel  lor  the  pre)i)e)se!el  preegram,  the 
pathe)le)gie:al  (meertalitv)  zeene!  leer 
e:ru.stae;e!an.s  anel  e;e!])h;de)])e)els  is 
exjeeuiteel  te)  be  within  ;i  few  ineUers  e)f 
the  se!isniie:  .se)nre:e,  at  me).st:  he)weve!r, 
verv  few  .s])e!e:ifie:  elata  are  available  e)n 
lewels  of  .seismic:  signals  theet  might 
damage  these  animals.  This  premise  is 
ba.seel  on  the  peak  pi'essure  anel  rise/ 
eiee:av  time  e:harae:te!ri.stie:s  of  seismie: 


airgun  arrays  e:urre!ntly  in  n.se  around 
the  world. 

.Some  studies  have  sugge.steel  that 
.seismie:  survey  .sound  has  a  limited 
pathe)le)gie:al  impae:t  on  early 
developmental  stages  of  e:ru.stae:e!ans 
(Bearson  at  al..  l‘)‘)4;  Christian  at  al.. 
2003:  DFO,  2004).  However,  the  imj)ae;t.s 
apjeear  to  be  either  teniporarv  or 
insignifie:ant  e:e)mpare!el  to  what  e)e:e:urs 
under  natural  e:onelitie)ns.  (Controlled 
field  experiments  on  aehdt  e;rustae;e!ans 
(Chri.stian  at  al..  2003,  2004;  DFO.  2004) 
and  aehdt  e:e!phalope)d.s  (Me;(]aedey  at  al., 
2000a.l))  exposed  to  seismic  survey 
.sound  have  not  resulted  in  anv 
signific;ant  pathole)gie:al  impae:ts  on  the 
animals.  It  lias  been  sugge.steel  that 
exposure  to  e;e)mmere:ial  sei.smie:  survey 
activities  has  injured  giant  .sepiiel 
(CJuerra  at  al.,  2004).  hut  the  artie;le! 
provides  little  e!viele!ne:e!  to  support  this 
e.laim.  Tenera  Environmental  (2011b) 
reported  that  Norris  anel  Mold  (1983, 
summarized  in  Mariyasu  at  (d.,  2004) 
observed  lethal  e!ffe!e;t.s  in  sejind  (Ix)ligo 
vidgari.s)  at  levels  of  240  to  2.')2  elB  after 
3  to  1 1  minutes. 

Andre  at  id.  (2011)  exposed  four 
spee.ies  of  e:e!phalopoel.s  (Loligo  vidgaris. 
Saf)ia  officinalis.  Octopus  vidgaris,  and 
llax  coindatii),  primarily  e:uttle!fish.  to 
two  hours  of  e:e)ntinue)us  .'iO  to  400  Hz 
sinusoidal  wave  .sweeps  at  1  .')7-t-/ —  .')  elB 
re  1  uBa  while  e:a])tive!  in  relatively 
small  tanks.  They  re!|)orted 
morphole)gie;al  and  idtrastrne:tur;il 
eviele!ne;e!  of  massive  ae:e)ustie:  trauma 
(i.e.,  ])e!rmane!nt  anel  substantial 
alterations  llesions]  of  .statoe:vst  sensory 
hair  e;e!lls)  to  the  expo.seel  animals  that 
ine;re!aseel  in  severity  with  time, 
suggesting  that  e;e!])halope)ds  are 
j)artie:idarly  .sensitive  to  low  freejuenev 
.sound.  The  re!e:eive!d  .SBL  was  rejeorted 
as  1.57-1-/  —  .')  elB  re  1  pBa.  with  peak 
levels  at  17.5  elB  re  1  pBa.  As  in  the 
Me:(]aede!y  at  al.  (2003)  jeajeer  on  sensory 
hair  e:ell  ehimage  in  pink  .snapper  as  a 
residt  of  expo.sure  to  seismie:  .sound,  the 
e:e!phale)pe)d.s  were  subje!e:te!el  to  higher 
.sound  levels  than  they  woidd  be  under 
natural  e:e)nelitie)ns,  anel  they  were 
unahle  to  swim  awav  from  the  .sound 
.sonre:e!. 

Physiological  Effacts — Bhysie)le)gie:<d 
e!ffe!e:ts  refer  mainly  to  hie)e:he!mie:al 
re!.s])on.se!.s  by  miirine  invertebrates  to 
ae:ou.stie:  stress.  .Sne:h  stress  leotentiallv 
e:e)idd  affee.t  invertebrate  ])opulation.s  by 
ine:rea.sing  mortality  or  reeiue:ing 
re])roelue:tive  .sne:e:e!.s.s.  Briniiirv  anel 
se!e:e)nelary  stress  resjeonses  (i.e.,  e:hange!.s 
in  haemolymph  levels  of  enzymes, 
proteins,  etc:.)  of  e:rustae:e!an.s  have  been 
noted  .several  days  or  months  after 
expo.sure  to  sei.smie:  survey  .sounds 
(Bayne  at  al..  2007).  It  wiis  noted 
however,  than  no  behavioral  impacts 
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were  exhibited  1)V  crustaceans  ((dn  istian 
(4  «/..  2()()3.  20()4;  DFO.  2004).  The 
])ei  iods  necessary  for  these  hiocluanical 
clianges  to  return  to  norinai  are  variahli; 
and  dejiend  on  ninnerons  aspects  of  tlie 
l)iology  of  the  species  and  of  the  sound 
sliinnins. 

Ii(‘h(i\  i()ml  liflhcls — Tliere  is 
incnjasing  intere.st  in  asse.ssing  the 
possible  direct  and  indirect  effects  of 
.seismic  and  other  sounds  on 
inverl<!l)rate  heliavior.  particularly  in 
ndation  to  the  consecpiences  for 
fisheries,  (dianges  in  behavior  coidd 
potentially  affect  such  asj)ects  as 
reproductive  success,  di.strihntion. 
susceptibility  to  pnulation.  and 
catchahility  by  fisheries.  .Studies 
investigating  the  po.ssihle  behavioral 
effects  of  exposure  to  .seismic  snrvev 
sound  on  crustaceans  and  cej)haloi)ods 
have  been  conducted  on  both  uncaged 
and  caged  animals,  hi  some  cases, 
invertebrates  exhibited  startle  resjionses 
(e.g..  .squid  in  McCauley  e/  (il..  2()0()a.h). 
In  other  ca.ses.  no  behavioral  impacts 
were  noted  (e.g..  crustaceans  in 
Christian  et  ai.  2003.  2004:  DFO  2004). 
There  have  been  anecdotal  reports  of 
reduced  catch  rates  of  shrimp  shortly 
after  exposure  to  sei.smic  survevs; 
however,  other  studies  have  not 
oh.served  any  significant  changes  in 
shrimp  catch  rate  (Andriguetto-Filho  e/ 
(iL.  200.'j).  .Similarly,  Farry  and  Cason 
(200())  did  not  find  anv  evidence  that 
lobster  catch  rates  were  affected  hv 
seismic  surveys.  Any  adverse  effects  on 
cru.stacean  and  cejihalopod  behavior  or 
fisheries  attributable  to  .seismic  survey 
sound  dejKiiid  on  the  species  in 
(|uestion  and  the  nature  of  the  fishery 
(season,  duration,  fishing  method). 

OBS  Deployment — A  total  of 
ajiproximately  2.'5  OB.Ss  will  he 
deployed  during  the  proposed  survey. 
OB.Ss  ojierated  liy  the  U.S.  National  QB.S 
Instrument  Pool  will  he  used  during  the 
projio.sed  cruise.  This  type  of  OB.S  has 
a  height  of  ap|)roximately  1  m  (3.3  ft) 
and  a  maximum  diameter  of  .'iO  cm  (19.7 
in).  The  anchor  is  a  steel  plate  weighing 
approximatelv  40  kg  (88.2  Ih)  with 
dimensions  apjiroximatelv  30  x  30  x  8 
cm  (11.8  x  11.8  X  3.1  in).  Once  an  OB.S 
is  ready  to  he  retrieved,  an  acoustic 
ndea.se  transponder  interrogates  the 
instrument  at  a  freqmmcy  of  9  to  11 
kHz.  and  a  resjionse  is  receiviul  at  a 
InKiuency  of  9  to  13  kHz.  The  hurn-wire 
relea.se  as.semhly  is  then  activated,  and 
the  instrument  is  rehiased  from  the 
anchor  to  Boat  to  the  surface.  OB.S 
anchors  will  he  left  behind  upon 
(H|nipment  recovery.  Although  OBS 
jjlacement  will  disruj)t  a  verv  small  area 
of  the  seafioor  habitat  and  could  disturb 
invertijhrates.  the  impacts  are  expected 
to  he  localized  and  transitorv. 


Pniposed  Mitigation 

In  order  to  issin;  an  Incichuital  Take 
Authorization  (TTA)  under  s(!ction 
lOKaK-DdD  of  the  MMPA,  NMFS  mu.st 
set  forth  the  permissible  methods  of 
taking  pursuant  to  such  activity,  and 
other  nuians  of  (dfecting  the  least 
practicable  impact  on  such  .sp(u:ies  or 
stock  and  its  habitat,  paying  ])arlicular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance,  and 
the  availability  of  such  s])(!cies  or  stock 
for  taking  for  certain  .subsistence  u.ses. 

U.SCI.S  reviewed  the  following  .source 
documents  and  have  incorporatetl  a 
suite  of  aj)pro])riate  mitigation  measures 
into  their  project  descri])tion. 

(1)  Protocols  iKsed  during  ])revious 
NSF  and  H.SG.S-funded  .seismic  research 
cruises  as  approved  by  NMF.S  and 
detailed  in  the  ret;ently  conqjleted  Final 
Programmatic  Environmental  Impact 
.Statennait/Over.seas  Environnnmtal 
Impact  .Statement  for  Marine  .Seismic 
Research  Funded  by  the  National 
.Science  Fonndation  orGonduct(;d  by 
the  II. .S.  Geological  .Survey; 

(2)  Previous  IHA  a])plications  and 
111  As  ap])rov(!d  and  authorized  hv 
N.MFS:  and 

(3)  Recommended  hiJ.st  ])ractices  in 
Richardson  et  ol.  (199.'>),  Pierson  et  ol. 
(1998),  and  Weir  and  Dolman.  (2007). 

To  reduce  the  ])olential  for 
disturbance  from  acoustic  stimuli 
a.ssociated  with  the  activities,  II.SG.S 
and/or  its  designees  have  proposiul  to 
implement  the  following  mitigation 
measures  for  marine  mammals: 

(1)  Propo.secl  exclusion  zones  around 
the  sound  source; 

(2)  .Speed  and  course  alterations; 

(3)  shut-down  procedures;  and 

(4)  Ramp-u])  procedures. 

Pi'oposed  Exclusion  Zones — II.SGS  use 

radii  to  designate  exclusion  and  buffer 
zones  ami  to  estimate  take  for  marine 
mammals.  Table  1  (presented  earlier  in 
this  document)  shows  the  distanc:e.s  at 
which  one  would  expect  to  receive  three 
sound  hivels  (l(U),  180,  and  199  dB) 
from  the  18  airgun  array  and  a  single 
airgun.  'The  180  dB  ami  190  dB  l(;vel 
shut-down  criteria  an;  applicable  to 
c(;tac(;an.s  and  ]iinnipeds,  re.s])ectively, 
as  specified  by  NMF.S  (2000).  II.SG.S 
us(;d  the.se  levels  to  establish  the 
exclusion  and  buffer  zones. 

Received  sound  levels  have  he(;n 
modeled  by  L-DEO  for  a  number  of 
airgun  configurations,  including  two 
lO.'j  in  *  G1  airguns,  in  r(;lation  to 
distance  and  direction  from  the  airguns 
(see  Figure  2  of  the  IHA  application). 
'The  model  does  not  allow  for  bottom 
interactions,  and  is  most  directly 
applicable  to  deej)  water.  Based  on  the 
modeling,  estimates  of  the  maximum 


distances  from  the  G1  airguns  when; 
sound  l(;vels  are  ])redicted  to  be;  190, 

180,  and  100  dB  re  1  pPa  (rins)  in  deep 
water  w(;r(;  d(;termined  (s(;e  'Table  1 
above). 

Empirical  data  concerning  the  190, 

180,  and  100  dB  (rms)  distances  w(;r(; 
acejuired  for  various  airgun  arravs  based 
on  mi;asureim;nts  during  the  acoustic 
V(;rification  ,studi(;.s  conduct(;d  by  E- 
DEO  in  tin;  northern  GOM  in  2003 
('Tolstoy  et  ai,  2004)  and  2007  to  2008 
('Tolstoy  et  ol..  2009).  Results  of  the  30 
airgun  array  are  not  rel(;vant  for  the  2  G1 
airguns  to  b(;  used  in  the  proposed 
survey.  The  emi)irical  data  for  the  0.  10, 
12,  and  20  airgun  arrays  indicate  that, 
for  dee])  water,  the  L-DEO  mod(;l  tends 
to  overestimate  the  received  .sound 
levels  at  a  given  di.stance  ('Tolstoy  et  ol., 
2004).  Measureim;nt.s  were  not  made  for 
the  two  GI  airgun  array  in  d(;e])  water; 
however.  II.SG.S  pro])o.se  to  use  the 
safety  radii  ])redicted  by  L-DEO’s  model 
for  the  pro])osed  Gl  airgun  o])eration.s  in 
deep  wat(;r,  although  they  are  lik(;ly 
conservative  given  the  empirical  results 
for  the  other  arrays.  The  180  and  190  dB 
(rms)  radii  an;  slmt-down  c:riteria 
apj)licable  to  cetaceans  and  ])inni])(;ds, 
respectively,  as  ,s])(;cified  bv  NMF.S 
(2000):  these  levels  were  us(;d  to 
establish  exclusion  zones.  'Therefore,  the 
assumed  180  and  190  dB  radii  are  70  in 
(229.7  ft)  and  20  m  (O.'l.O  ft), 
resjiectivelv.  If  tin;  P.SO  detects  a  marine 
mannnal(s)  within  or  about  to  enter  the 
ajijn'ojniate  exclusion  zone,  the  airguns 
will  be  shut-down  immediately. 

Speed  ond  (loorse  Alterations — If  a 
marine  mammal  is  detected  outside  the 
(;xclusion  zone  and,  ba.sed  on  its 
j)o.sition  and  direction  of  travel  (r(;lative 
motion),  is  likely  to  enter  the  exclusion 
zone,  changes  of  tin;  ve.sseTs  sjieed  and/ 
or  diret:t  t:ourse  will  be  considered  if 
this  does  not  comjjromise  o])erational 
safety.  'This  would  be  done  if 
ojierationally  practicable  while 
minimizing  the  effect  on  tin;  jilanned 
science  objectives.  For  marine  seismic 
surveys  towing  large  ,str(;amer  arrays, 
however,  course  alterations  are  not 
typically  implenn;nted  due  to  the 
vessel’s  limited  maneuverability.  After 
any  such  sj)e(;d  and/or  course  alteration 
is  begun,  the  marine  mammal  activities 
and  movements  relative  to  the  seismic 
vessel  will  be;  closely  monitored  to 
ensun;  that  the  marine  mammal  does 
not  approach  within  the  exclusion  zom;. 
If  the  marine  mammal  a])])ears  likely  to 
enter  the  exc:lu.sion  zone,  further 
mitigation  ac;tion.s  will  be  taken, 
including  further  course  alterations  and/ 
or  shut-down  of  the  airgun(.s).  'Tvpically, 
during  seismic  o])eration.s,  the  source 
vessel  is  unable  to  change  speed  or 
course,  and  one  or  more  alternative 


mitigation  moasuros  will  nood  to  l)o 
imi)lom(Mit(ul. 

Shut-down  Procoduros — l)SC,S  will  nu 

shut-down  tho  oimrating  airgun(s)  if  a  ho 
inarino  inaininal  is  dotoctod  outsido  tho  aii 
oxchision  zono  for  tho  airgim(s),  and  il 
tho  vossol’s  spood  and/or  oonrso  cannot  ho 
ho  changod  to  avoid  having  tho  animal  to 
ontor  tho  oxchision  zono.  tho  soismic  d;i 

sourco  will  ho  shut-down  hoforo  tho  c(’ 

animal  is  within  tho  oxchision  zono.  pi 

hikowiso.  if  a  marino  mammal  is  alroady  ar 
within  tho  oxchision  zono  whon  first  c( 

dotoctod,  tho  soismic  sourco  will  ho  shut  Ic 
down  innnodiatoly. 

Following  a  shut-down,  USC.S  will  v; 
not  rosiimo  airgun  activity  until  tho  ai 

marino  mammal  has  cloarod  tho  p 

oxchision  zono.  USCIS  will  considor  tho  p 
animal  to  havo  cloarod  tho  oxcdii.sion  ii 

zono  if; 

•  A  FSO  has  visually  ohsorvod  tho  s 

animal  loavo  tho  oxchision  zono.  or  „ 

•  A  FSO  has  not  sightod  tho  animal  f 

within  tho  oxchision  zono  for  15  ^ 

minutos  for  sjiocios  with  shorten  divo  ( 
durations  (i.o..  small  odontocotos  (ir  i 

jiinnijiods),  or  5(1  minutos  tor  sjioe.ios  i 
with  longor  divo  durations  (i.o.,  , 

my.sticotos  and  largo  odontocotos,  , 

including  siiorm,  killor.  and  hoakod 
whalos). 

Although  powor-down  procioduros  aro 
ofton  standard  oiioratiug  practice  for 
soismic  surveys,  they  aro  not  proposed 
to  1)0  iKsod  during  this  jilannod  soismic 
survey  hocauso  poworing-down  Iroin 
two  airguns  to  one  airgun  would  make 
only  a  small  difforonco  in  the  oxc;lusion 
zono(s) — hut  jirohahly  not  enough  to 
allow  continuod  ono-airgun  o])oration.s 
if  a  marino  mammal  came  within  tho 
oxchision  zemo  lor  two  airguns. 

R(uup-up  Procoduivs — Rainji-u])  ot  an 
airgun  array  provides  a  gradual  ine.ioaso 
in  sound  levels,  and  involves  a  step¬ 
wise  increase  in  tho  numhor  and  tihal 
volume  of  airguns  firing  until  the  hill 
volume  of  tho  airgun  array  is  aiihiovoil. 
Tho  ]nir])ose  of  a  rainp-u])  is  to  “warn” 
marino  mammals  in  the  vicinity  ot  the 
airguns  and  to  jirovide  tho  time  lor  them 
to  leave  tho  area  avoiding  any  iiotontial 
injury  or  imjiairmont  ot  their  hearing 
abilities.  IJSCkS  will  follow  a  rainji-up 
lirocodure  when  tho  airgun  array  begins 
operating  alter  a  spocitiod  poiiod 
without  airgun  ojiorations  or  whon  a 
.shut-down  shut  down  has  oxcoodod  that 
period.  USCkS  jiroposos  that,  lor  tho 
pro.sont  c.rui.so,  this  iioriod  would  ho 
aiiproximatoly  15  minutos.  L-DEO  and 
Scripps  Institution  ol  Ocoanograjihy 
(SK))  has  used  similar  jioriods 
(approximately  15  miuuto.s]  during 
previous  low-onorgy  .seismic  surveys.^ 
Kami)-up  will  begin  with  a  single  Cd 
airgun  (105  iiv*)-  The  second  CA  airgun 
(105  in  ')  will  ho  added  after  5  minutes. 


During  rami)-ui),  tho  FSOs  will  monitor  M 
tho  exclusion  zono,  and  il  marino  r 

mammals  aro  sightod.  a  shut-down  will  ni 
ho  imi)lomontod  as  though  both  Cd  ta 

airguns  wore  oj)orational.  •*' 

If  tho  complete  exclusion  zono  has  not  m 
boon  visible  for  at  least  :i0  minutos  prior  in 
to  tho  start  of  o])orations  iu  either  ac 

daylight  or  uighttimo,  IJSdS  will  not  ai 

connnoiu;o  tho  ram])-u|).  (dvon  those  ii 

provisions,  it  is  likely  that  tho  airgun  o 
array  will  not  ho  ram])od-ui)  from  a  p 

c.om])loto  shut-down  at  niglit  oi  in  thic.k  o 
fog,  hocauso  tho  outer  |)art  ol  tho  a 

exclusion  zono  lor  that  array  will  not  ho  ^ 
visible  during  those  conditions.  If  one 
airgun  has  oi)eratod.  ramp-up  to  lull 
power  will  ho  i)ormissihle  at  night  or  in  > 
])oor  visibility,  on  tho  assumption  that  1 
marino  mammals  will  he  alerted  to  tho 
approaching  soismic  vo.ssel  by  the  | 

sounds  from  the  single  airgun  and  could  • 
move  awav  il  they  choose.  A  i amp-up 
from  a  shut-down  may  oc.cur  at  night,  h\ 
only  where  tho  exclusion  zono  is  small 
enough  to  ho  visible.  USGS  will  not 
initiate  a  rami)-uj)  of  tho  airguns  if  a 
marino  mammal  is  sightod  within  or 
near  tho  api)lical)lo  oxchision  zones 
during  tho  day  or  close  to  tho  vos.sol  at 
night. 

NMFS  has  carefully  evaluated  tho 

aiiplicant’s  propo.sod  mitigation 

iiioasuros  and  has  considiMod  a  rango  ot 
other  measures  iu  tho  context  ol 
ensuring  that  NMFS  proscribes  the 
moans  of  effecting  tho  least  practicable 
adverse  imjiac.t  on  tho  allo{;tod  m<uino 
mammal  species  and  sto(;ks  and  thoii 
habitat.  NMFS’s  evaluation  of  potential 
measures  included  consideration  ol  tho 
following  factors  in  relation  to  one 
another: 

”  (1)  Tho  manner  in  whii;h.  and  the 

degree  to  whic:h,  tho  successful 
implomontation  of  tho  measure  is 
expected  to  minimize  advor.so  iinjiacts 
to  marino  mammals; 

(2)  The  proven  or  likely  ollicacy  ot  tho 
siiocific  measure  to  minimize  adverse 
imiiacts  as  iilannod;  and 
an  (3)  The  practicability  ol  the  measure 
d  for  aiijilicanl  imiilomontation. 

Based  on  NMFS’s  evaluation  ot  the 
a])])lic.ant’.s  ])ro])o.sod  measures,  as  "'ell 
us  as  other  measures  considered  by  NMhS 
or  rocommondod  by  tho  public,  NMhS 
has  ])roliminarily  (iotorminod  that  tho 
hat  projiosod  mitigation  measures  provide 
tho  moans  of  effecting  the  least 
practicable  advor.so  impacts  on  marino 
id  mammal  species  or  stocks  and  thoii 

habitat,  paving  particular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  signilicanco. 


MMFA  .states  that  NMFS  must  .sot  forth 
“roijuiromouts  jiortaining  to  tho 
monitoring  and  rojiorting  of  such 
taking.”  Tho  MMFA  implementing 
regulations  at  50  CFR  210.104(a)(i:i) 
indicate  that  roipiosts  for  IHAs  must 
include  tho  suggested  moans  ol 
accomjilishing  tlio  necessary  monitoiing 

and  reporting  that  will  rosuil  in 

increased  knowledge  of  the  species  and 
of  tho  level  of  taking  or  impacts  on 
pojndations  of  marino  mammals  that  aro 
oxjioc.tod  to  ho  present  in  tho  action 
area. 


Proposed  Monitoring  and  Reporting 
In  order  to  issue  an  ITA  tor  an 
ac;tivilv,  section  101  (a)(5)(D)  of  the 


Propound  Monitoring 

uses  jiroiioso  to  sponsor  marino 
mammal  monitoring  during  the 
proposed  project,  in  order  to  implement 
the  jnoposed  mitigation  mea.sures  that 
require  real-time  monitoring,  and  to 
satisfv  the  anticipated  monitoring 
requirements  ol  the  IHA.  L— DEO  and  ^ 
FC&E’s  propo.sed  “Monitoring  Ehm”  is 
described  below  this  section.  USCiS 
understand  that  this  monitoring  jilan 
will  he  subject  to  review  by  NMFS  and 
that  refinements  may  he  reipiired.  The 
monitoring  work  described  here  has 
been  planned  as  a  self-coutained  project 
indejiendent  ol  any  other  related 
monitoring  jirojects  that  may  he 
occurring  simultaneously  in  the  same 
regions.  DSOS  are  jn-epared  to  discuss 
coordination  of  their  monitoring 
jirogram  with  any  related  work  that 
might  he  done  by  other  groiqis  insofar 
as  this  is  practical  and  desirable. 

VnssnI-Basnd  Visiud  Monitoring 

FSOs  will  he  ha.sed  aboard  the  seismic 
source  vessel  and  will  watch  loi  maiini. 
mammals  near  the  vessel  during 
daytime  airgun  operations  and  dining 
anv  ramp-ups  of  the  airguns  at  night. 

FSOs  will  also  watch  for  marine 
mammals  near  the  seismic  vessel  lor  at 
least  :i()  minutes  prior  to  the  start  ol 
airgun  operations  alter  an  extended 
shut-down  (i.e..  greater  than 
ai)])roximately  15  minutes  for  this 
proposed  cruise).  When  leasihle.  1  SOs 
will  conduct  observations  during 
daytime  jieriods  when  the  seismic 
system  is  not  operating  for  comparison 
;  of  sighting  rates  and  behavior  with  and 
without  airgun  operations  and  between 
acipiisition  periods.  Based  on  FSO 
observations,  the  airguns  will  he  shut¬ 
down  when  marine  mammals  are 
observed  within  or  about  to  enter  a 
designated  exclusion  zone.  The 
exclusion  zone  is  a  region  in  whii.h  ii 
,f  ])ossihility  exists  of  adverse  effects  on 
animal  hearing  or  other  physical  elku.ts. 

During  seismic  oiierations  in  the  deej) 
water  of  the  northwestern  GOM.  at  lea.st 
three  FSOs  will  he  based  aboard  the 
Pidicnn.  USGS  will  apjioint  the  FSOs 
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with  NMFS’s  concurrence.  ()l)servations 
will  take  jjlace  during  ongoing  daytime 
opcirations  and  nighttime  ramp-ups  ot 
the  airguus.  During  the  majority  of 
seismic  operations,  at  least  one  FSO  will 
1)(!  on  duty  from  ohstavation  ])latform.s 
(i.e..  the  iM'.st  availahle  vantage  point  on 
the  source  v(!ssel)  to  monitor  marine 
mammals  near  the  .seismic  vessel. 
l’.S()(s)  will  he  on  duty  in  shifts  no 
longer  than  4  hours  in  duration.  Other 
crew  will  also  he  instructed  to  assist  in 
detecting  marine  mammals  and 
implementing  mitigation  recinirements 
(if  practic;al).  Before  the  start  of  the 
.s(Msmit:  survey,  the  crew  will  h(!  given 
additional  instruction  on  how  to  do  so. 

The  Pelican  is  a  suitable  j)latform  for 
marine  mammal  observations  and  wilt 
s(!rve  as  the;  platform  from  which  P.Sf)s 
will  watch  for  marine  mammals  before 
and  during  seismic  operations.  Two 
locations  are  likely  as  observation 
stations  onboard  tin;  Pelican.  When 
.stationeil  on  the  aft  control  .station  on 
the  upper  deck  (01  level),  the  eye  level 
will  be  approximately  12  m  (3t).3  ft) 
above  .sea  level,  and  the  l^.SO  will  have 
an  a|)j)roximatelv  210°  view  aft  of  tin; 
v(;.s.sel  c(!nter(!d  on  tin;  seismic  source 
location.  At  tin*  bridge  .station,  the  eve 
l(!V(!l  will  Im!  approximately  13  m  (42.7 
ft)  above  .sea  l(;vel.  and  the  location  will 
offer  a  lull  300°  view  around  the;  entire 
ves.sel.  During  daytime,  the  l\S()(s)  will 
scan  the  ansa  around  the  v(!.ssel 
.syst(;matically  with  reticle  binoculars 
(e.g.,  7  X  .'jO  Fnjinon).  optical  range¬ 
finders  (to  assist  with  distance 
estimation),  and  the  naked  eve.  At  night, 
night-vision  (Ujiiipment  will  be 
availahle.  The  oj)lical  range-finders  are 
nsefnl  in  training  oh.servers  to  estimate 
distances  visually,  hut  are  generally  not 
nsefnl  in  measuring  distances  to 
animals  directly.  Estimating  distances  is 
done  primarily  with  the  reticles  in  the 
binoculars.  The  FSC)(s)  will  he  in 
wirele.ss  communication  with  shi])’s 
officers  on  the  bridge  and  scientists  in 
the  ve.ssel's  ojjerations  laboratory,  .so 
they  can  advise  promjjtly  of  the  need  for 
avoidance  maneuvers  or  a  shut-down  of 
the  seismic  source. 

When  marine  mammals  an;  detected 
within  or  about  to  enter  the  designated 
exclusion  zone,  the  airgnns  will 
immediately  he  shut-down  if  necessary. 
The  B.St)(s)  will  continue  to  maintain 
watch  to  determine  whim  the  animal(s) 
are  outside  the  (jxclnsion  zom;  hv  visual 
confirmation.  Airgnn  operations  will 
not  resume  until  the  animal  is 
confirmed  to  have  hdt  the  exclusion 
zone,  or  if  not  oh.servcul  after  l.'j  minutes 
for  s])ecies  with  shorter  dive  durations 
(small  odontoceles)  or  30  minutes  for 
species  with  longer  dive  durations 
(mv.sticet(!s  and  large  odontocetes. 


including  sperm.  ])ygmy  sperm,  dwarf 
s])(!rm.  kilhir,  and  beaked  whales). 

I^SO  Data  and  Docinnentalion 

I’SOs  will  record  data  to  e.stimate  the 
nnmhers  of  marine  mammals  (!xposed  to 
various  received  sound  levtds  and  to 
docnmenl  apijanmt  di.stnrhance 
reactions  or  lack  ther(;of.  Data  will  h(! 
ns(!d  to  estimate  nnmhms  of  animals 
l)otentially  “taken"  by  harassment  (as 
defined  in  the  MMBA).  They  will  also 
provide  information  munled  to  order  a 
shut-down  of  the  airgnns  when  a  marine 
mammal  is  within  or  near  the  exclusion 
zone.  Observations  will  also  he  made 
during  daytime  periocls  when  the 
Pelican  is  underway  without  seismic 
operations  (i.e.,  transits,  to.  from,  and 
through  the  study  area)  to  collect 
ha.seline  biological  data. 

When  a  sighting  is  made,  the 
following  information  about  the  sighting 
will  he  recorded; 

1.  Species,  group  size,  age/size/.sex 
categories  (if  detinininahle),  hidiavior 
when  fir.st  sighted  and  after  initial 
sighting,  heading  (if  consistent),  hearing 
and  distance;  from  seismic  vesse;!, 
sighting  cue.  apparent  reaction  to  tin; 
seismic  source;  e)r  ve;sse;l  (e;.g.,  neene, 
ave)ielane:e;.  eippre)ae:h.  j)aralle;ling.  e;te;.). 
anel  he;havie)ral  pae;e. 

2.  Time,  le)e:;itie)n,  heaeling,  s|)e;e;el, 
ae;tivitv  e)f  the;  ve;s.se;l,  se;a  slate,  wind 
fe)re;e;,  visibility,  anel  snn  glare. 

'fhe;  elcilii  li.ste;el  nnele;r  (2)  will  <dse)  he; 
re;e:e)rele;el  at  the;  start  anel  enel  e)f  e;ae;h 
eeh.servatie)!!  w;ite:h.  anel  elnring  <i  w;ite:h 
whenever  there;  is  ii  e:hange;  in  eene;  eer 
more  e)f  the;  v<iriahle;s. 

All  e)h.se;rvatie)n.s,  as  we;ll  as 
infe)rmatie)n  re;gareling  ramp-nps  eer  shnt- 
ele)wns  will  he;  re;e;e)rele;el  in  a 
stanelarelizeel  feermiil.  The;  elata  ae;e:nracy 
will  he  ve;rifieel  by  the  P.SOs  at  .se;a.  anel 
pre;liminary  repe)rts  will  he;  prepareel 
elnring  the  fielel  pre)gram  anel  snnnnarie;s 
feerwareleel  te;  the;  e)])e;rating  inslitnlie)n's 
shene;  fae:ility  weekly  e)r  me)re;  freejnently. 

Re;sidls  from  the;  ve;ssel-hase;el 
e)b.se;rvatie)ns  will  j)re)viele;  the;  fe)lle)wing 
inlbrmatie)!!: 

1.  'I'lie  basis  fe)r  re;al-time;  miligatie)n 
(iiirgnn  shnt-ele)wn). 

2.  Infe)rmatie)n  ne;e;ele;el  te;  e;stimale;  the; 
nnml)e;r  e)f  marine;  nnimmals  peetentially 
taken  by  harassment.  whie:h  must  he; 
re;j)e)rte;el  te)  NMFS. 

3.  Data  een  the;  e)e;e;nrre;ne:e;, 
elistrihntie)!!.  anel  ae:tivilie;s  e)f  marine; 
maimmils  in  the;  are;a  whe;re;  the;  se;ismie: 
stnely  is  e;e)nelne:le;el. 

4.  Infe)rmalie)n  te;  e:e)mpare;  the; 
elistane.e;  ;mel  elistrihntie)!!  e)f  m:irine 
mammals  re;lative;  te)  the;  .se)nre:e;  vessel  at 
time;s  with  emel  witheent  seismie;  ae:tivitv. 

Data  e)n  the;  he;havie)r  iinel 
movement  ))atte;rns  of  marine  mammals 


se;e;n  at  time;s  with  iinel  withe)nt  seismie; 
ae:tivity. 

U.SCS  will  submit  a  e:e)mpre;he;nsive; 
re;pe)rt  te)  NMF.S  within  t)()  elavs  after  the; 
e;nel  e)f  the;  e:rnise;.  The;  repeert  will 
ele;se:rihe;  the;  e)pe;ralie)ns  that  were; 
e:e)nelne:te;el  iinel  sightings  eif  marine 
mammals  ne;ar  the;  eijieratiems.  The; 
re;])e)rt  snhmitteel  te)  NMFS  will  ])re)viele; 
full  ele)e:nme;ntatie)n  e)f  methe)els,  re;snlls, 
anel  inte;rj)re;tatie)n  pertaining  te)  iill 
me)nite)ring.  'I’lie  t)()-elay  re;]!e)rt  will 
snnnnarize;  the  eliites  anel  le)e:atie)ns  e)f 
seismie:  e)j)e;ratie)ns  anel  all  marine 
inammal  sightings  (i.e;.,  elate;s.  times. 
le)e:atie)ns,  ae.tivities,  anel  as.se)e:iate;el 
.seismic  survey  ae:tivitie;s).  The;  re;])e)rt 
will  minimally  ine:lnele;: 

•  Snnnnarie;s  of  moniteering  e;ffe)rt — 
total  hours,  te)tal  elistime:e;s.  anel 
elistrihntieni  e)f  marine;  mammals 
through  the;  .stnely  ])e;rie)el  ae:e:e)nnting  fe)r 
.se;a  state  anel  e)ther  fae;te)r.s  affe;e:ting 
visibility  anel  ele;te;e:tal)ility  of  marine 
mammals: 

•  Aiiiilyses  e)f  the  e;ffe;e;t.s  eif  varieens 
fae.teers  inflne;ne:ing  ele;te;e:tal)ilitv  of 
marine  mammals  ine.hieling  sea  .state, 
nnml)e;r  e)f  FSOs,  anel  fe)g/glare;: 

•  Spe;e;ie;.s  e:e)m])e),sitie)n.  e)e;e:nrre;ne;e;, 
anel  elistrihntie)!!  e)f  marine;  manemals 
sightings  ii!e;lneling  elate.  wate;r  elepth, 
i!nml)e;rs.  age;/.size;/ge;nele;r,  anel  greni]) 
.size;s;  anel  analy.se;.s  e)f  the;  effee.ts  eif 
.seismie;  e)])e;ratie)ns: 

•  Sighting  rates  eif  marine;  mammals 
elnring  perieiels  with  anel  withenit  airgnn 
ae:tivilie;s  (anel  e)the;r  variables  that  e:e)nlel 
affe)e;t  elete;e;tal)ility); 

•  Initial  sighting  eli.st;me;e.s  versus 
airgnn  ae:tivity  .state: 

•  Cleisest  ])e)int  eif  apjireiae:!!  versus 
airgnn  ae:tivitv  .state; 

•  Observed  hehavieirs  anel  types  eif 
meiveimeaits  veasns  airgnn  activity  state; 

•  Numbers  of  sightings/inelivielnals 
.seam  versus  airgnn  ae;tivity  .state;  anel 

•  Distribution  aronnel  the  se)nre:e 
ves.sel  versus  airgnn  ae;tivity  state. 

The;  re;])ort  will  al.so  ine:lnele;  estimateis 
e)f  the  nnn!he;r  anel  nature  eif  e;xpe)snre;.s 
thcit  e:e)nlel  result  in  "takes”  eif  niiirine 
mammals  by  harassment  eir  in  other 
ways.  After  the;  repeirt  is  e:e)nsiele;re;el 
final,  it  will  be;  ])nl)lie:ly  available;  em  the; 
NMFS  We;l)  site  at:  http:// 
ww’w.n  in  fs.noaa.<>ov/pr/ permits/ 
incidental. htinttiha. 

In  the;  nnin!tie;i])ate;el  event  that  the; 
sj)e;e:ifieel  ae;tivity  e;le;arly  e:anse;s  the;  take; 
eif  a  marine;  mammal  in  a  inemner 
jireihihileel  by  this  IIIA,  .sne:h  as  an 
injury  (Level  A  heirassn!e;nt),  .serieins 
injury  eir  mentality  (e.g.,  ship-strike;,  ge;ar 
inte;rae;tion,  anel/eir  e;ntangle;n!e;nt), 

I  ISOS  will  inimeeliately  e:e;ase  the 
.s])e;e:ifie;el  ae:tivitie;.s  anel  innneeliately 
rejieirt  the;  ine:ielent  to  the;  Ohief  of  the; 
Fe;rn!it.s  anel  Oon.servatiein  Divisiein, 
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■?ni  i-Iv  Hcsourcos.  NMIvS  at 

.5()1-427-84m  aiul/or  by  (anail  to 
f(>‘i(!H(irnson@no(Hi.nov  and 

NMI'S  SoullHuisl  R,!oi„„  Mari.u! 
M.nnnial  Straiulino  Nolwork  at  877- 
488-82!)c,  llHauMasa@noaanovand 

or  tlio  Mori  da 

M.iniio  Mammal  Stranding  Hotlino  at 

tin,  tollowing  miormation: 

•  •>*>»!.  (Iat(;,  and  location  (latitude*/ 

l<>n«<tud(*)  of  tim  incident: 

•  Namo  and  ty])(>  of  vessel  involved; 

•  \  essel  s  speed  during  and  leading 

up  to  the  incident; 

•  noscri]ition  of  the  incident: 

•  Status  ol  all  sound  source  use  in  the 
24  hours  preceding  the  incident- 

•  Water  depth; 

•  Environmental  conditions  (e.-*. 
wind  speed  and  direction,  IJeaufort'sea 
•  tate  cloud  cover,  and  visihilitv); 

oh^.r/' »i9nne  mammal 
hours 

iIk!  incident;  " 

•  Sjiecies  identification  or 
description  of  the  aninial(s)  involved; 

•  hate  of  the  aninial(s);  and 

aniniaKsj  (d  efimpment  is  available). 

‘"dil 

NM]  S  is  able  to  review  the 

take. 

NMI  S  shall  work  with  USGS  to 
d(;terniine  what  is  iieces.sarv  to 

the  likelihood  of  fnrtlier 
pioliihited  lake  and  ensure  MMPA 
coniidiance.  IJSCS  may  not  resume  their 
■H.livities  until  notified  hv  NMFS  via 
latter  or  email,  or  telephone 
.'»»l’^>vent  that  uses  di.scovers  an 
in)iired  or  dead  marine  mammal,  and 
he  ead  I  SO  determines  that  the  cause  , 

ha  death  is  relatively  recent  (i.e..  in  le.ss 
than  a  moderate  state  of  decomjiosition'  j 

as  described  in  the  ^ 

I  ISOS  will  immediatelv  rejiort  the 

mcidenttotheCliiefofthePerinitsand  , 

(conservation  Division,  Office  of  i 

1  lotected  Resources,  NMFS.  at  .801-  ' 

427-8401.  and/or  hv  email  to  ^ 

lolw.  Hairi son@nona.gov  and 

NMkS  Southeast  Region  Marine 
Manmial  Stranding  Network  (877-48:1-  j., 

r1!  '"^‘^'dlieast  s( 

(coordinator 

(/i/mr.A//as-e@nof/a.gov)  and  Southeast 
^ogimial  Stranding  Program  ' 

Administrator  ” 

(Fmi.FVmge/-e.s-@nof/a.gov).  7’lie  ri'iiort  **  * 

ideiiti bed  111  the  paragraph  above.  . 

Ai.tivilies  may  continue  while  NMFS 
i-oviews  the  circinnstances  of  the  ‘  i  k 
NMFS  will  work  with  USGS  to  i.K 
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determine  whether  modifications  in  the 
ac.tivilies  are  ajijiropriale. 

.  hi  the  event  that  USGS  discovers  an 
inpired  or  dead  marine  manmial,  and 
the  lead  I  SO  determines  that  the  injurv 
or  death  is  not  associated  with  or  related 
o  u;  actiyilie.s  authorized  in  the  IHA 
lo.g..  jirevionsly  wounded  animal 
oarca.ss  with  moderate  or  advanced 

1  ISr%"'' "n*"’"’  •‘'‘-■'''o'lKor  damage), 

USC.S  wi  I  report  the  incident  to  the 

(chief  of  the  Permits  and  Gon.servalion 
NMFS an  Rosonrees. 

inail  to  /olin.I Iarnson@noaa.gov  and 

NMI-S  Sonthea.st  Regional  Marine 

820(il'"''  Network  (877-488- 

»2.).)).  and/or  by  email  to  the  Southeast 
nf' ""w  Coordinator 

WJ(nr.M(^@noaa.gov)  and  Southeast 
ogional  Stranding  Ihogram 
Administrator 

(E/-/n.Fonpe.s-@nona.gov).  within  24 
Hours  of  discovery.  USGS  will  provide 
Photograjihs  or  video  footage  (if 
available)  or  other  (iociiinentation  of  the 
stianded  animal  sighting  to  NMFS  and 
the  Marine  Manmial  Stranding  Network. 
Activitie.s  may  contiime  while  NMFS 
roviews  the  circnin.slances  of  the 
uu;ident. 


Estimaled  Take  by  Incidental 
llt'ira.ssinenf 

Excejil  with  respect  to  certain 
<H-tivities  not  perlineni  here,  the  MMPA 
(l(.tines  hara.s.sment”  as:  any  act  of 
^  lornienl.  or  aiinovaiice  which  (i) 

has  the  potential  to  injure  a  marine 

wild  II  a  i'"'"'’ •‘^‘ook  in  the 
\ii(l  (L(.\el  A  hara.ssnientl;  or  (ii)  has 

llio  potential  todi.stnrha  marine 

inammal  or  marine  mammal  stock  in  the 

I  -  te  of  behavioral 

pattcins,  including,  hut  not  limited  to. 
inigration.  breathing,  niirsing,  hreedim- 
foedmg,  or  sheltering  (Level  13 
harassnient|. 

Level  13  hara.ssment  is  anticipated  and 

he  0?'''  T  «  i-o-snit  of 

the  piopo.sed  low-energv  marine  seismic 

survmym  the  deep  water  of  the 

norlhwe.stern  (iOM.  Acoustic  stimuli 
P.t!.,  iiicrea.sed  nnderwater  sound) 
generated  during  the  o|ieration  of  the 
Mnsnne  airgim  array  are  expected  to 
OMilt  111  the  hehavioral  disturbance  of 
■some  marine  niammals.  'I’here  is  no 
ovic  eiice  that  the  planned  activities 
{.ould  lesnli  111  injury,  .serious  injurv  or 
nioila  ilv  for  which  USGS  .seeks  the 
IHA.  1  he  required  mitigation  and 

;;;o"<tcn  ingni,uisures  will  mininiize  any  , 

potcnlia  risk  for  injurv.  .serious  injurv  '  1 

or  mortality.  '  ' 

Thef(,llowing.se(:tion.s(le.s(;rihe  ! 

n.SGSsnuilhod.stoe.stiniatelakehv 

iiK.idental  hara.s.sment  and  present  the  t 


;  ’Plioant.se.stimate.softhenuniher.sof 

marine  niammals  that  could  he  affected 
j  ui  mg  the  propo.sed  seismic  jirogram  in 

COM.  f  he  estimates  are  based  on  a 

■L-H  consideration  ofthenumher  of  marine 

mammals  that  could  he  hara.s.sed  hv 
approximately  1.480  km  (700.1  nnii)  of 

«‘.‘'«"oc  operations  with  the  two  (if 

airgnn  array  to  he  used.  The  size  of  the 
,  PiopiKsed  2D  seismic  survey  area  in 
IS  ''Rproxiinately  8.50  km-'  (UKi.fi 

mill  )  (tipjii  oximatel V  44.5  km-  (120  7 
oniU’l),  as  depicted  in  Figure  1  of  the 
lUA  apjilication. 

DSfkS  assumes  that,  during 
j_  simultaneous  operations  of  the  airgnn 
an  ay  and  the  other  sources,  any  marine 
immiina  s  close  enough  to  he  affected  hv 
he  .suh-h<)ttom  profiler  would  already  ‘ 

;  'A'  theairgun.s.  However.' 

uhet  ieror  not  the  airguns  are  operating 
■smiultaneously  with  the  other  .sources  ^ 
;;|™  .naninials  are  expected  to  exhibit 
no  nioie  than  short-term  and 
1^,  mcon.se(|uential  responses  to  the  suh- 
hottoni  profiler  given  their 

d  nu-mll  ‘'<>"'invard- 

H<..sc,i  died  previously.  .Such  reactions  are 
‘''‘'‘‘A"  ^'""•‘^lilute  ••taking" 
(NMI-S.  2001).  riierefore,  U.SGS 
P'-uvides  no  additional  allowance  for 
unmials  that  could  he  affected  hv  .sound 
■sources  other  than  airguns. 

uses  ii.sed  .spring  densities  reported 
in  I  able  A-9  of  Appendix  A  of  the 
)  Hnrean  of  Gcean  Energy  Management. 

Angulation  and  Enforcement’s 
1  BOEMRF.  now  the  llurean  of  Ocean 
Energy  Management  (13()EM|  and 
Bureau  of  Safety  and  Environmental 
;  ^"f";'“*”«*H(BSEEl)  ••Request  for 
I  incidental  take  regulations  governing 
seismic  surveys  on  the  Outer  ^ 
(-ontmental  Shelf  (OGS)  of  the  Gulf  of 
Mexico  (BOEMRE.  201 1 ).  Those 
densities  were  calculated  from  the  U.S 

fNo'nn  I^eiisity  Estimates"  ’ 

(NODE)  dataha.se  (DoN,  2007h)  The 

'*ce  based  on  die  ' 
NMI-S-Southeast  Fi.sheries  Science 

Center  (.SEFSG)  shipboard  surveys 

nondu(;ted  from  1004  to  2000  ami  were 
donved  using  a  model-based  approach' 
mid  statistical  analy.sis  of  the  existiim 
.snrvey  data  The  outputs  from  the 
ODE  da  aha.se  are  four  .sea.sonal  surface 
flmisity  plots  of  the  GOM  for  each  of  the 
".'‘‘7"‘;.'';mmiial  sper.ies  occurring  then* 

"Id  he  houndariesofthe  0  acon.stic 
inodel  regions  used  in  Aiiuendix  A  f>f 

densities  for  Acon.stic  Model  Region  8 
which  corresponds  roughly  with  the 
deep  waters  (greater  than  1,000  ni)  of 
the  BOEMRE  fiOM  Gentral  Plannino 
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Area,  and  includes  the;  (KiO.I.'i  and 
WR:M3  study  sites. 


Table  3— Estimated  Densities  and  Possible  Number  of  Marine  Mammal  Species  That  Might  Be  Exposed  to 
Greater  Than  or  Eoual  to  160  dB  During  USGS’s  Proposed  Seismic  Survey  (Ensonified  Area  445.4  km^) 
IN  THE  Deep  Water  of  the  Northwestern  GOM,  April  to  May,  2013 


Species 

Density  >'* 

Calculated 
take  (i.e.,  esti¬ 
mated  number 
of  individuals 

Approximate  percentage  of 
best  population  estimate  of 

Requested 

take 

authorization  3 

(#/1.000  kmD 

exposed  to 

stock 

sound  levels  > 
160  dB  re  1 
pPa)  1 

(calculated  take)^ 

Mysticetes 


North  Atlantic  right  whale . 

NA 

NA 

NA  . 

NA 

Humpback  whale  . 

NA 

NA 

NA  . 

NA 

Minke  whale  . 

NA 

NA 

NA  . 

NA 

Bryde’s  whale  . 

0.1 

0 

0  . 

0 

Sei  whale  . 

NA 

NA 

NA  . 

NA 

Fin  whale . 

NA 

NA 

NA  . 

NA 

Blue  whale  . 

NA 

NA 

NA  . 

NA 

Odontocetes 


Sperm  whale  . 

4.9 

2 

0.18  (0.12)  . 

3 

Kogia  spp.  (Pygmy  and  dwarf  sperm  whale) . 

2.1 

1 

0.62  (0.31) — Pygmy  sperm 
whale. 

0.44  (0.22) — Dwarf  sperm 
whale. 

2 

Small  {Mesoplodon  and  Cuvier  s)  beaked  whale  . 

3.7 

2 

3.51  {3.5^)— Mesoplodon 
beaked  whale. 

3.1  (3.1) — Cuvier’s  beaked 
whale. 

2 

Killer  whale . 

0.40 

0 

0  . 

0 

Short-finned  pilot  whale  . 

6.3 

3 

2.65  (0.42)  . 

19 

False  killer  whale  . 

2.7 

1 

4.63  (0.13)  . 

36 

Melon-neaded  whale . 

9.1 

4 

5.17  (0.18)  . 

118 

Pygmy  killer  whale  . 

1.1 

0 

0  . 

0 

Risso’s  dolphin  . 

10.0 

4 

0.57  (0.25)  . 

9 

Bottlenose  dolphin  . 

4.8 

2 

NA  (NA) — 32  Northern  GOM 
Bay,  Sound  and  Estuary 
stocks. 

NA  (NA)— Northern  GOM 
continental  shelf  stock. 

0.23  (0.03) — GOM  eastern 
coastal  stock. 

0.73  (0.08) — GOM  northern 
coastal  stock. 

NA  (NA) — GOM  western 
coastal  stock. 

0.49  (0.05)— Northern  GOM 
oceanic  stock. 

18 

Rough-toothed  dolphin  . 

6.7 

3 

0.6  (0.11) . 

16 

Fraser’s  dolphin  . 

1.9 

1 

NA  (NA)  . 

117 

Striped  dolphin  . 

51.5 

23 

1.35  (0.69)  . 

45 

Pantropical  spotted  dolphin  . 

582.6 

259 

0.76  (0.76)  . 

259 

Atlantic  spotted  dolphin  . 

2.2 

1 

NA  (NA)  . 

15 

Spinner  dolphin  . 

72.6 

32 

4.98  (1.61)  . 

99 

Clymene  dolphin  . 

45.6 

20 

1.14  (0.3)  . 

75 

NA  =  Not  available  or  not  assessed. 

’  Calculated  lake  is  density  times  the  area  ensonified  to  >160  dB  (rms)  around  the  planned  seismic  lines,  increased  by  25%. 

2  Stock  sizes  are  best  populations  from  NMFS  Stock  Assessment  Reports  (see  Table  2  above). 

3  Requested  Take  Authorization  increased  to  mean  group  size. 


II.SOS  e.stiiiiatod  the  nuuiher  ol 
difiereiit  individuals  that  may  he 
exposed  to  airgun  sounds  with  recruved 
levels  greater  than  or  (!(|ual  to  160  dll  n; 
1  pPa  (rms)  on  one  or  more  occasions  hv 
considering  the  total  marine  area  that 


would  he  within  the  160  dB  radius 
around  the  operating  airgun  array  on  at 
least  one  occasion  and  the  expected 
density  of  marine  mammals  in  tin;  area. 
The  niunlxM'  of  possible  exijosures 
(including  re])eat  exposures  of  the  same 


individuals)  can  he  estimated  hv 
consirhn'ing  the  total  marine  area  that 
would  he  within  the  160  dB  radius 
around  the  operating  airguns.  excluding 
areas  of  overlaj).  During  the  proposed 
survey,  the  transect  liims  in  the  stpiare 
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grid  are  closely  .s])ac(!(l  (approximately 
100  m  1328.1  lil  a])art  at  the  (iCO.'l.'’)  site 
and  2.10  m  |820.2  It]  apart  at  the  \VR313 
site;)  relatiyi!  to  the  KiO  dB  distance  {()70 
m  |2.1?)8.2  It  I),  ’riiiis,  tin;  arc'a  including 
oyerlap  is  0..1  times  the  area  excluding 
oyerlap  at  GCO.I.I  and  .1.3  tiimis  the  area 
(;xclnding  oym  la])  at  \VK313.  so  a 
marine  mammal  that  .stayed  in  the 
snry(;y  areas  during  tin;  entire  survey 
could  he  ex])osed  ajjproximately  0  or  7 
tinms  on  average.  While  .some 
individuals  may  he  ex])o.sed  multiple 
times  sinc:(!  the  survey  tracklines  are 
spaced  clo.si;  together:  however,  it  is 
unlikely  that  a  ])articnlar  animal  would 
.stay  in  the  area  iluring  the  entire  survey. 

The  numher  of  difhirent  individuals 
potentially  expo.sed  to  received  levels 
grixiter  than  or  equal  to  100  re  1  pPa 
(rms)  was  calculated  by  multiplying: 

(1)  The  expected  species  density  (in 
numhei7km-],  times 

(2)  The  anticij)ated  area  to  he 
ensonified  to  that  level  during  airgiin 
o])erations  excluding  overlap. 

The  area  ex])ected  to  he  en.soniiiecl 
was  determined  hy  entering  the  ])lanned 
survey  lines  into  a  Ma])lnf()  (ikS.  using 
th(!  (IKS  to  identify  tlu;  relevant  areas  by 
“drawing”  the  a])plical)le  100  dB  buffer 
(s(!(;  'Fable  1  of  the  11  lA  a])plication) 
around  each  seismic  line,  and  thmi 
calculating  the  total  area  within  the 
hufters. 

Api)lying  the  approach  described 
above.  a])])roximat(!ly  310  km- 
(apj)roximately  441  km^  including  the 
21%  contingency]  would  he  within  the 
100  (IB  i.so])leth  on  one  or  more 
occasions  during  the  ])roj)osed  survey. 
'Fhe  take  calculations  within  the  stiuly 
sites  do  not  explicitly  add  animals  to 
account  for  the  fact  that  new  animals 
(i.e..  turnover)  are  not  account(Hl  for  in 
the  initial  density  snapshot  and  animals 
could  also  apj)roach  and  enter  the  area 
(Misonified  above  100  dB:  however, 
.studies  suggest  that  many  marine 
mammals  will  avoid  exposing 
themselves  to  sounds  at  this  level, 
which  suggests  that  there  would  not 
necessarily  he  a  large  numher  of  new 
animals  entering  the  aixui  once  the 
.seismic  survev  startcxl.  B(!canse  this 
apj)roach  for  calculating  take  estimates 
do(;s  not  allow  for  turnover  in  the 
marine  mammal  po])nlation.s  in  the  aixia 
during  the  cour.se  of  th(;  survey,  the 
actual  numher  of  individuals  exposed 
may  he;  undenistimated,  idthough  the 
conservative;  (i.e.,  probably 
over(;stiniated)  line-kilometer  distances 
used  to  calculate;  the;  iire;a  may  offset 
this.  Also,  the  approach  assumes  that  no 
c(;tace;ans  will  move  away  or  toward  the 
trackline;.s  as  the  Pnlkxm  a]j])roach(;s  in 
response  to  increasing  .sound  le;ve;ls 
l)(;fore  the  levels  reacli  Kit)  elB.  Another 


way  of  int(;r])re;ting  the;  e;stimat(;s  that 
follow  is  that  th(;y  re;])re;.s(;nt  the;  numher 
of  individuals  that  are;  (;xj)(;ct(;(l  (in 
cih.sence;  of  a  .seismic  ])r()gram)  to  occur 
in  the;  wat(;rs  that  will  he;  e;x])()se;(l  to 
gr(;at(;r  than  or  e;(iual  to  Kit)  elB  (rms). 

IKSd.S's  ';.stimate;s  of  (;xi)osnre;.s  to 
Vcirious  sound  levels  ii.ssume  that  the; 
pr()po.se;(l  .surve;y.s  will  he  carrie;el  out  in 
fidl  (i.e..  a])])roximiit(;ly  8  ehiys  of 
seismic  iiirgun  openitions  for  the;  two 
study  site;.s,  re;spe;(:tivelv):  h()we;ve;r.  the; 
e;ns()nifi(;el  are;as  c{dculat(;(l  using  the; 
planned  numher  of  line;-kil()me;te;r.s  have 
l)e;e;n  inc.re;a.s(;(l  by  21%  to  accommodiite; 
lines  that  may  ne;e;(l  to  he;  r(;p(;at(;(l. 
e;(iuii)me;nt  t(;.sting,  account  for  r(;])e;at 
e;x]}o.sure;,  etc.  As  is  tv|)ical  during 
off.shore;  ship  surveys,  incleaneait 
weather  and  t;(iuij)me;nt  malfunctions 
are;  likely  to  cause;  delays  and  may  limit 
the  numher  of  u.seful  line-kilometers  of 
seismic  operations  that  can  he; 
un(le;rtake;n.  'Fhe  estimates  of  the 
numhers  of  marine  mammals  potentially 
exjjosed  to  KU)  elB  (rms)  received  levels 
are;  precautiomirv  and  proheihlv 
ov(;re;stimat(;  the  actiuil  numhe;rs  of 
marine  mammals  that  could  he 
involved.  'Fhe;.s(;  (;stimat(;s  assume;  tluit 
there  will  he;  no  w(;athe;r,  (;(|inpme;nt.  or 
mitigation  delays,  which  is  highly 
uidikely. 

'Feihle;  3  ('lahle;  3  of  the  11  lA 
;q)plicatie)n)  shows  the;  e;stimate;s  of  the 
numl)e;r  of  (liffe;re;nt  individual  marine; 
mammals  imticipat(;(l  to  he;  e;x])().s(;(l  to 
gre.iter  than  or  e;(]Ucd  to  180  elB  re;  1  pBii 
(rms)  during  the;  seismic  snrve;y  if  no 
emimals  move;(l  away  from  the  .surv(;v 
v(;.sse;l.  'Fhe  re;(iu(;ste;(l  take  authorization 
is  given  in  the;  far  right  column  of  Table 
3  ('Fable  3  of  the;  11  lA  ap])lication).  'Fhe; 
r(;(|ue.ste(l  take  authorization  has  h(;e;n 
incr(;a.se;(l  to  the;  average  nu;an  grouj) 
sizes  in  the;  COM  in  1908  to  2001 
(Mullin  and  Fulling,  2004)  and  2003 
and  2004  (Mullin,  2007)  in  (:ase;s  where 
the;  calcuhited  numhe;r  of  individuals 
exposed  was  l)e;twe;(;n  one  and  the  me;an 
group  size. 

'Fhe;  e;.stimate  of  the;  numher  of 
individual  cetaceans  that  could  he 
expo.sed  to  .seismic  sounds  with 
r(;ce;iv(;el  l(;ve;l.s  gre;ate;r  than  or  e;e]ual  to 
180  (IB  re  1  pBa  (rms)  during  the; 
pr()pe)se;(l  surv(;y  is  318.  re;spe;ctive;lv 
(with  contingency)  (.s(;e 'Feihle  3  of 
the  II  lA  a|)i)licati()n).  'Fheit  totiil  (with 
21‘}()  contingency)  inclu(le;s  0  hiileen 
whales,  1  elwarf/i)ygmy  .sp(;rm  whale, 
and  2  l)(;ake;el  whale;s.  (including 
(invier’s  and  Mnsoplodon  he;ake;(l 
whale;s)  could  he;  takeai  by  Level  B 
haras.sm(;nt  during  the  proi)o.se;(l  seismic 
surv(;y.  Most  of  the  c(;tace;ans 
])ot(;ntialIy  taken  by  Level  B  harassment 
are  (l(;li)hini(ls:  pantropical  spotted, 
,s])inn(;r.  Clynuaie,  and  .strip(;(l  dolphins 


iire  estimated  to  he;  the  mo.st  common 
sp(;cie;s  in  the  area,  with  (;.stimat(;.s  of 
219,  32.  20,  and  23.  which  would 
represent  0.78.  0.3,  1.81,  and  0.()9%  of 
the;  affe;ct(;(l  po])ulati()ns  or  .stocks, 
re;.s])e;ctive;lv. 

Encouraging  and  (ioordinaling 
K(;s(;ar(:h 

U.SCS  will  coordinate  the;  |)lanne;(l 
marine  mammal  monitoring  i)r()gram 
;i.sse)e:iate;(l  with  the;  jjioposed  se;ismic 
surv(;y  with  any  partie;s  that  (;xj)re;.ss 
intere;st  in  this  activity. 

Ne;gligible  Impact  and  Small  Numbers 
Analysis  Determination 

NMFS  has  defined  "n(;gligihl(; 
impiict”  in  10  (iFR  218.103  as  “an 
impact  re;.sulting  from  the  s|)e;cifie;(l 
activity  that  cannot  he  r(;a.se)nahlv 
t;x])e;ct(;(l  to.  and  is  not  reasonably  likely 
to.  adversely  aff(;ct  the;  spe;cie;.s  or  stock 
through  effects  on  annual  rate;s  of 
re;cruitme;nt  or  survival.” 

In  making  a  ne;gligihle  impeict 
dete.Tinination.  NMF.S  e;valuate;(l  factors 
such  as: 

(1)  'Fhe  numh(;r  of  anticipated 
injurie;.s,  serious  injurie;s,  or  mortal  it  i(;.s: 

(2)  'Fhe;  numher,  nature,  and  intensity, 
and  duration  of  L(;ve;l  B  harcissm(;nt  (all 
r(;lative;ly  limit(;(l):  and 

(3)  'Fhe;  (:()nte;xt  in  which  the;  tak(;.s 
occur  (i.e;..  impiicts  to  are;as  of 
significiince.  impacts  to  local 
pe)|)ulati()ns,  and  cumulative  impeicts 
when  taking  into  account  succe;.ssiv(;/ 
conteanporaneous  actions  when  added 
to  hiiseline  data): 

(4)  'Flu;  status  of  .stock  or  .si)e;e:i(;s  of 
marine  mammals  (i.e;..  depleted,  not 
(l(;i)l(;t(;el.  (l(;cr(;a.sing.  increasing,  .stable, 
impact  relative  to  the;  size;  of  the; 
population): 

(1)  Impacts  on  habitat  affe;cting  rate;.s 
of  recruitment/survival:  and 

(8)  'Fhe;  effect iv(;n(;.s.s  of  monitoring 
and  mitigation  m(;asure;s. 

As  (le;.scribe;(l  above  and  ha.sed  on  the 
following  factors,  the  spe;cifie(l  activiti(;s 
associated  with  the;  marine;  .seismic 
.surve;y  are  not  likely  to  cause;  F'FS,  or 
other  non-auditory  injury,  serious 
injury,  or  (l(;ath.  'Fhe;  factors  include: 

(1)  'Fhe;  likelihood  that.  giv(;n 
sufficient  notice;  through  relatively  slow 
ship  .sp(;e;(l,  marine;  mamniiils  are; 
e;xpe(:te;(l  to  move  aweiv  from  a  noise; 
.source  that  is  annoying  prior  to  its 
h(;c()ming  j)()te;ntially  injurious: 

(2)  'Fhe  j)ote;ntial  for  tenqjorary  or 
])e;rman(;nt  he;aring  im])airme;nt  is 
r(;lativ(;ly  low  iind  woidd  likely  he; 
avoided  through  the  im])le;nu;ntati()n  of 
the;  shut-down  nu;a.sur(;.s: 

No  injuries,  serious  injuries,  or 
mortalities  are;  anticipated  to  occur  as  a 
result  of  the;  lISGS's  j)lanne(l  marine 
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seismic  surveys,  and  none  are  proposed  ha 
lo  be  autliori/.ed  by  NMFS.  Table  3  of  1  li 
tliis  docuiiKMit  outlines  the  number  of  m; 
riupuisliHl  Ijtn'cd  H  barassnuml  lak(is  that  P(5 
are  anticijiated  as  a  result  ol  these  T.i 

activities.  Due  to  the  nature,  degrei;.  and 

context  of  bevel  H  (behavioral) 

harassment  anticipattxl  and  described 
(see  “Potential  bffects  on  Marine 
Mammals"  section  above)  in  this  noti(.e.  ^  ^ 
the  activity  is  not  expected  to  impact 
rat(!S  of  annual  recruitment  or  survival 
for  anv  aliectiul  sjjecies  or  slock. 
particularly  given  the  NMFS  and  the 
applii;ant'.s  projjosal  to  implement 
mitigation,  monitoring,  and  reporting  o 
measures  to  minimize  imi)acts  lo  marine  S 
mammals. 

For  the  other  marine  mammal  sjKKaes 
that  may  occur  within  the  jiroposed 
action  area,  there  are  no  known 
designated  or  imi)ortant  feeding  and/or 
reproductive  areas.  Many  animals 
pmform  vital  functions,  such  as  ieeding. 
resting,  traveling,  and  socializing,  on  a 
diel  cycle  (i.e..  24  hr  cycle).  Behavioral  ^ 
reactions  to  noise  exi)osure  (such  as 
di.sru])tion  ol  critical  lii(5  lunctions. 
displaccmient.  or  avoidance  of  important  < 
habitat)  are  mon;  likely  to  he  signilicant 
if  thev  last  more  than  one  tliel  cycle  or  j 
recur  on  suhsiKpumt  days  (.Southall  e/  ^ 
(//..  2007).  Additionally,  the  .seismic  i 

survey  will  h(!  incniasing  sound  levels  , 
in  the  marine  environment  in  a 
ndativelv  small  area  surrounding  the 
vtissel  (c:ompared  to  the  range  of  the 
animals),  which  is  constantly  tiavtdling 
over  distances,  and  some  animals  may 
only  he  exposed  lo  and  harassed  by 
sound  tor  less  than  day. 

Of  the  28  marine  mammal  species 
undm-  NMFS  jurisdiction  that  may  or 
are  known  to  likely  to  occur  in  the  study 
area,  six  are  listed  as  threateneil  or 
endangered  under  the  ESA;  North 
Atlantic  right,  humpback,  sei.  fin.  blue, 
and  sijerm  whales.  'I'hese  spcunes  are 
akso  considered  depleted  undm'  the 
MMPA.  Of  these  ESA-listed  sjiecies. 
incidental  take  has  been  recpie.sted  to  he 
authorized  for  sperm  whales.  There  is 
generally  insufficient  data  to  (hitermine 
population  trends  for  the  other  depleted 
s|)ecies  in  the  study  area.  To  protect 
these  animals  (and  other  marine 
mammals  in  th(;  study  ariui).  lIS(iS  must 
cease  or  reduce  airgun  operations  il  any 
marine  mammal  enters  (lesignated 
zones.  No  injury,  serious  injury,  or 
mortality  is  expected  to  occur  and  due 
to  the  nature,  degnse.  and  cont(;xt  ol  the 
b(n'(!l  B  harassment  anticipatcHl.  and  the 
activity  is  not  exjiected  to  impact  rates 
of  recrnitment  or  survival. 

As  mentioned  jneviously.  NMFS 
estimates  that  19  species  of  marine 
mammals  under  its  jurisdiction  could  he 
l)otentially  affected  by  Level  B 


harassment  over  the  cour.se  of  the  IHA.  In 
The  ])o])ulation  estimates  lor  the  marine  Sj 
mammal  sj)eci(!.s  that  may  he  takcm  by 
Level  13  harassment  wen;  provided  in 
Table  3  of  this  docummit.  al 

NMl'S's  practice  has  been  to  apjily  the  ll 
1(10  clB  re  1  pPa  (rms)  received  level  >'i 

thre.shold  for  underwattM'  imi)ulse  sound 
levels  to  determine  whether  take  by 
Level  B  harassment  occurs.  Southall  vi  ” 
(il.  (2007)  provide  a  .severity  scale  lor  ” 

ranking  ohscu'ved  hidiavioral  riisponses 
of  both  free-ranging  marine  mammals  ’ 

anil  laboratory  subjects  to  various  tyiK!S  t 
of  anthropogenic  sound  (see  Table  4  in 
Southall  e/  (il.  l2007|).  t 

NMFS  has  preliminarily  determined.  a 

provided  that  the  aforementioned  i 

mitigation  and  monitoring  measures  are  / 
implemented,  the  impact  of  conducting  ; 
a  low-energy  marini!  seismii;  surviiy  in  i 
the  deej)  water  of  the  northwestern  j 

COM.  Ajiril  to  May.  2013.  may  result,  at  • 
worst,  in  a  modilication  in  heliavior  ' 

and/or  low-level  physiological  ellects  ' 

(Level  B  harassment)  of  certain  species 
of  marine  mammals. 

While  behavioral  modifications, 
including  tem])orarily  vacating  the  area 
during  tin;  operation  ol  the  airgun(s), 
may  hi;  made  by  these  speci(!s  to  avoid 
the  resultant  acoustic  disturbance,  the 
availability  of  alternate  areas  within 
these  areas  for  species  and  the  short  and 
sporadic  duration  of  the  research 
activities,  have  led  NMl'S  to 
preliminary  determine  that  the  taking  by 
Level  B  harassment  from  the  specified 
activity  will  have  a  negligible  impact  on 
the  affected  .si)ecie.s  in  the  specilied 
r  geographic  region.  NMFS  believes  that 
tlie  length  of  the  seismic  survey,  the 
reiiuirement  to  imj)lement  mitigation 
measures  (e.g..  shut-down  ol  seismic 
o])erations).  and  the  inclusion  of  the 
monitoring  and  reporting  measures,  will 
reduce  the  amount  and  .severity  ol  the 
'  potential  imjjacts  from  the  activity  to 
the  degree  that  it  will  have  a  negligible 
'  imi)act  on  the  species  or  stocks  in  the 
'  action  area. 

NMFS  has  preliminary  determined, 
st  provided  that  the  aforementioned 
V  mitigation  and  monitoring  measures  are 
implemented,  that  the  imi)act  of 
conducting  a  marine  seismic  survey  in 
the  deep  water  ol  the  (juH  ol  Mexico, 
e  Ajji'il  to  May.  2013.  may  result,  at  worst, 
in  in  a  temporarv  modification  in  behavior 
■  and/or  low-level  physiological  effects 
(Level  B  hara.ssment)  ol  small  numhers 
of  certain  si)ec.ies  of  marine  mammals. 
See  Table  3  for  the  reipiested  authorized 
take  numhers  of  marine  mammals. 


Impact  on  Availability  of  AlTected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 


.Section  10l(a)(.‘i)(D)  of  the  MMFA 
also  reiiuires  NMFS  to  determine  that 
the  authorization  will  not  have  an 
unmitigahle  adverse  effect  on  the 
availability  of  marine  mammal  sjjecies 
or  stocks  for  subsistence  use.  There  are 
no  relevant  subsistence  u.ses  of  marine 
mammals  in  the  study  area  (in  tlu!  deep 
watiii'  of  the  northwest  (lOM)  that 
implicate  MMBA  .section  lOKaK.'lKD). 

Endangered  Species  Act 

Of  the  .si)ecie.s  of  marine  mammals 
tliat  mav  occur  in  the  proposed  survey 
area,  several  are  listed  as  endangered 
under  the  ESA.  including  the  North 
Atlantic  right,  humphack,  sei,  fin,  blue, 
and  sperm  whales.  IISGS  did  not 
request  take  of  endangered  North 
Atlantic  right,  humphack,  sei,  fin.  and 
bine  whales  due  to  the  low  likelihood 
of  encountering  this  si)ecie.s  during  the 
cruise.  Under  section  7  of  the  E.SA. 

USUS  has  initiated  formal  consultation 
with  the  NMFS.  Office  of  Frotected 
Resources.  Endangered  Sjiecies  Act 
Interagencv  Cooj)eration  I)ivision.  on 
this  proposed  sinsmic  surviyv.  NMk.S  s 
Office  of  Frotected  Resources.  Fermits 
and  Oonservation  Division,  has  initiated 
formal  consultation  under  section  7  ol 
the  ESA  with  NMl'S's  Office  of 
Frotected  Resources.  Endangered 
Si)ecies  Act  Interagency  Cooperation 
Division,  to  obtain  a  Biological  Opinion 
evaluating  the  ellects  ol  issuing  the  II  lA 
on  threatened  and  endangered  marine 
mammals  and.  if  a])i}ro])riate. 
authorizing  incidental  take.  NMFS  will 
conclude  formal  .section  7  considtation 
jjrior  to  making  a  determination  on 
whether  or  not  to  issue  the  IHA.  Il  the 
lllA  is  issued,  USCS,  in  addition  to  the 
mitigation  and  monitoring  requirements 
,  included  in  the  IHA,  will  he  required  to 
comply  with  the  Terms  and  (conditions 
of  the  incidental  Take  Statement 
corresponding  to  NMFS's  Biidogical 
Opinion  issued  to  both  llSCkS  and 
NMFS’s  Office  of  Frotected  Re.sources. 


National  Environmental  Policy  Act 


With  U.SCS’s  conqjlete  ai)i)lication, 
they  jnovided  NMF.S  a  draft 
“Fhivironmental  As.sessment  and 
Diitermination  Fursuant  to  the  National 
Environmental  Folicy  Act,  42  ll..S.(c. 
4321  ef  S(H].  and  Executive  Order  12114 
Low-Energv  Marine  .Seismic  Survey  by 
the  U.S.  Geological  Survey  in  the 
Deepwater  Gulf  of  Mexico,  Ai)ri  1-May 
2013."  which  incorporates  a  draft 
“Environmental  Assessment  of  Low- 
Energy  Marine  Geoi)hysical  Survey  by 
the  U.S.  Geological  Survey  in  the 
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Northwestern  Cult  of  Mexico,  April- 
May  2013,”  ])re])ar(!d  by  LGL  Ltd.. 
Fnviroinnental  Re.searcli  A.ssociates  on 
l)ehalf  of  IJStLS.  Tlu;  LA  analyzes  the 
direct,  indirect,  and  ciiinulative 
environmental  impacts  of  the  ])ro])o.sed 
specified  activities  on  mariiK;  mammals 
iiichiding  tho.si;  listtid  as  ihixxitemul  or 
eiidang(!r(;d  inukir  the  LSA.  Prior  to 
making  a  final  d(!cision  on  the  II  lA 
application,  NMl-'-S  will  either  i)r(!])are 
an  inde])endenl  LA.  or.  after  review  and 
evaluation  of  the  IJSGS  LA  for 
consistency  with  the  regulations 
published  hv  the  Gouncil  of 
I'invironmental  Quality  (GLQ)  and 
NOAA  Administrative  Order  210-0, 
Lnvironmental  Review  Procedunis  for 
Implementing  the  National 
Lnvironmental  Policy  Act.  ado])t  the 
uses  LA  and  make  a  decision  of 
whether  or  not  to  i.ssne  a  Finding  of  No 
.Significant  Impact  (FONSI). 

Proposed  Authorization 

NMF.S  propo.ses  to  issue  an  IHA  to 
IJ.SG.S  for  conducting  a  low-(mergy 
marine  .seismic  survey  in  the  dee])  water 
of  the  northwestern  COM.  })rovided  the 
j)reviouslv  mentioned  mitigation, 
monitoring,  and  re])orting  recjuirements 
are  incorporated.  3'he  duration  of  the 
IllA  would  not  exceed  one  year  from  the 
date  of  its  issuance. 

Information  Solicited 

NMF.S  re(]uests  interested  i)ersons  to 
submit  comments  and  information 
concerning  this  pro])osed  project  and 
NMF.S’s  preliminary  determination  of 
issuing  an  IHA  (.see  ADDRESSES). 
Concurrent  with  the  publication  of  this 
notice  in  the  Federal  Register,  NMF.S  is 
forwarding  coj)ies  of  this  aj)j)lication  to 
the  Marine  Mammal  (Commission  and 
its  Committee  of  .Scientific  Advisors. 

Helen  M.  Colcle, 

Acting  Director.  Office  of  Protected  liesoiirces. 
Notional  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC360 

Taking  of  Marine  Mammals  Incidental 
to  Specified  Activities;  Bremerton 
Ferry  Terminal  Wingwall  Replacement 
Project 

agency:  National  Marine  Fisheries 
.Service  (NMF.S),  National  (Oceanic  and 
Atmos])heric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice;  j)ro])o,sed  incidental 
harassment  authorization;  recpie.st  for 
comments  and  information. 

SUMMARY:  NMf'.S  has  received  a  recjuest 
from  the  Washington  .State  Dejiartment 
of 'rransportation  (W.SDOT)  Ferries 
Division  (W.SF)  for  an  authorization  to 
take  small  mnnhers  of  six  s|)ecies  of 
marine  mammals,  by  Level  H 
harassment,  incidental  to  proposed 
construction  activities  for  the 
replacement  of  wingwalls  at  the 
Bremerton  ferry  terminal  in  Washington 
.State.  Pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMF.S  is 
recjuesting  comments  on  its  pro])osal  to 
i.ssne  an  authorization  to  WSD()T  to 
incidentally  take,  by  harassment,  small 
numhers  of  marine  mammals  for  a 
])eriod  of  1  year. 

DATES:  Comments  and  information  must 
he  received  no  later  than  March  22, 

2013. 

ADDRESSES:  (Comments  on  the 
a])])lication  should  be  addre.ssed  to 
Michael  Payne,  Chief,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  .Service,  131.1  Last-West 
Highway,  .Silver  .S])ring,  MD  20010.  The 
mailbox  addre.ss  for  jiroviding  email 
comments  is  iti).gu(in@no(i(i.g()v.  NMF.S 
is  not  responsible  foremail  comments 
sent  to  addre.sses  other  than  the  one 
])rovided  here,  (iomments  .sent  via 
email,  including  all  attachments,  must 
not  exceed  a  2.1-megahvte  file  size. 

Iiistniclion.s:  All  c;omments  received 
are  a  part  of  the  ])uhlic  record  and  will 
generally  be  posted  to  http:// 

WWW.  niufs.  110(1(1. gov/pr/pernul.s/ 
incidental. htni  without  change.  All 
Personal  Identifying  Information  (for 
exami)le,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
])rotected  information. 

A  copy  of  the  a))plication  may  be 
obtained  by  writing  to  the  addre.ss 
.spec:ified  above  or  visiting  the  Internet 
at;  http://www.nnifs.no(i(i.aov/})r/ 
pennils/incidental.htin.  Documents 
cited  in  this  notice  may  also  be  viewed, 
hv  appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Shane  (hian.  Office  of  Protected 
Re.sources,  NMF.S,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Background 

.Sections  101(a)(.'5)(A)  and  (D)  of  the 
MMPA  (10  II..S.C.  1301  et  s(((].)  direct 
the  .Secretary  of  Commerce  to  allow, 
upon  recpie.st,  the  incidental,  hut  not 


intentional,  taking  of  .small  numhers  of 
marine  mammals  hv  IJ..S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  pro|)osed 
authorization  is  provided  to  the  public 
for  review. 

An  authorization  for  incidental 
takings  .shall  he  granted  if  NMF.S  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  .stock(.s),  will 
not  have  an  unmitigahle  adver.se  impact 
on  the  availability  of  the  sj)ecie.s  or 
stock(s)  for  subsistence  uses  (where 
relevant),  and  if  the  permi.ssihle 
methods  of  taking  and  reepurements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings  are  set 
forth.  NMF.S  lias  defined  ■‘negligible 
im])act"  in  .10  (3'’R  210.103  as  *  *  an 
impact  resulting  from  the  sjiecified 
activity  that  cannot  he  rea.sonahly 
expected  to.  and  is  not  rea.sonablv  likely 
to,  adversely  affect  the  species  or  .stock 
through  effet:t.s  on  annual  rates  of 
recruitment  or  survival.” 

.Section  101(a)(,1)(D)  of  the  MMPA 
established  an  ex|)edited  jirocess  by 
which  citizens  of  the  11. .S.  can  apply  for 
a  one-year  authorization  to  incidentally 
take  small  numhers  of  marine  mammals 
by  harassment,  jirovided  that  there  is  no 
potential  for  serious  injury  or  mortality 
to  result  from  the  activity.  .Section 
101  (a)(.1)(D)  e.stablishes  a  4.1-day  time 
limit  for  NMF.S  review  of  an  a|)])lication 
followed  by  a  3()-day  ])uhlic  notice  and 
comment  |)eriod  on  any  j)roj)o.sed 
authorizations  for  the  incidental 
harassment  of  marine  mammals.  Within 
4.1  days  of  the  close  of  the  comment 
period.  NMFS  mu.st  either  issue  or  deny 
the  authorization. 

Summary  of  Recjuest 

(In  August  14,  2012.  W.SDCT 
submitted  a  recpie.st  to  NOAA  requesting 
an  IHA  for  the  jiossihle  harassment  of 
small  numhers  of  six  marine  mammal 
species  incidental  to  con.struc:tion 
associated  with  the  rejilacement  of 
wingwalls  at  the  Bremerton  ferrv 
terminal  in  Washington  .State.  On 
December  4.  2012,  W.SDOT  suhinitteo  a 
revised  IHA  apjilication.  'I'he  action 
discussed  in  this  document  is  based  on 
WSDOT’s  December  4.  2012,  IHA 
application.  NMF.S  is  ])roposing  to 
authorize  the  Level  B  harassment  of  the 
following  marine  mammal  species: 
harbor  seal,  California  .sea  lion,  .Steller 
.sea  lion,  killer  whale,  gray  whale,  and 
humphack  whale. 
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Description  of  the  Specified  Activity 

Wingwalls  are  structures  that  prot(!(:t 
the  vehicle  transfer  span  from  direct 
ves.sid  impact  and  hel])  guide  and  hold 
the  v(!s,s(!l  in  position  when  the  terry  is 
(locked.  Then!  are  two  tyjjes  of 
wingwalls  common  at  WSF  terry 
terminals:  timber  and  steel.  Timt)(!r 
wingwalls  are  older  strnctnnis.  typically 
constructed  of  creosote!  tr(!ated  pilings 
lashed  together  by  galvanized  steel  ro])e, 
and  r(!inforc(!d  as  neeehul  with  13” 
l)lastic/.st(!el  core  pil(!s.  The  cnrr(!nt 
timb(!r  wingwalls  at  the  Br(!merton 
terminal  are  near  the  (Mid  of  their  design 
life,  and  must  tx!  rejilaced  with  st(!(!l 
wingwalls  to  ensure  safe!  and  r(!liat)le 
innetioning  of  the  terminal. 

Sl(!el  wingwalls  are  (tt!sign(!d 
similarlv  to  tiinluM'  wingwalls  in  that 
they  contain  two  rows  of  plumb  piling 
ami  one  row  of  luatter  piling  or  a  third 
row  of  plnmh  piling.  A  ridilx!!'  lemhM' 
l)(!tw(!(!n  the  first  and  .s(!Con(l  rows  of 
plnmh  piling  absorbs  much  of  the 
(!n(!rgy  and  r(!tnrns  tlu!  front  row  to  its 
original  vertical  jiosition  aft(!r  an 
impact,  riu!  .s(!(;()n(l  row  of  plnmh  piling 
is  (lriv(!n  (l{!(!per  into  the  seuliment  and 
braced  with  hatt(!r  jiiling  to  minimizt! 
m()V(!m(!nt  of  the  structure.  Both  pil(! 
rows  are  w(!hl(!(l  t()g(!th(!r  with 
horizontal  l-lxMims  to  which  rubbing 
timlHM's  are  atta(:h(!(l  faced  with  ultra- 
high  m()l(!(:idar  w(!ight  (IIIIMW)  plastic, 
which  acts  as  a  nih  snrfac(!  for  the  ferry. 
Th(!y  ar(!  (i(!sign(!(l  for  a  2r)-y(!ar  life 
s|)an. 

The  pr()pos(!(l  jiroject  at  the 
Br(!m(!rt()n  I’erry  I'erminal  is  to  r(!plac(! 
the  (!xisting  .Slip  2  timber  wingwalls 
with  n(!w  standard  st(!(!l  (l(!sign 
wingwalls. 

Ovfuvifnv  c)l  lh(f  Planned  AclivUies 

'file  following  construction  activities 
are  anticijiated  for  the  propo.sed 
wingwall  ('((placement  proj(!ct: 

•  Remove  two  timber  wingwalls  (112 
13-inch  timber  ])il(!s  and  100  tons  of 
cr(!().s()te-tr{!at(!(l  timber)  with  a  vibratory 
hammer,  (iir(!(:t  pull  or  clamshell 
removal.  Vihratorv  pile-drive  eight  24- 
and  two  30-inch  hollow  .steel  pil(!.s  for 
(!ach  wingwall  (20  ])il(!S  total).  Attach 
rid)  timbers  to  n(!w  wingwall  faces. 

•  A  total  of  100  tons  of  cr(!().s()t(!- 
tr(!at(!(l  timl)(!rs  will  1)(!  r(!m()V(!(l  from 
th(!  mariiK!  environnuMit.  The  total 
mndline  fo()ti)rint  of  the  existing 
wingwalls  is  20(i  s(]nar(!  f(!(!t  (ft-),  'fhe 
total  mndliiK!  i()()t])rint  of  the  n(!w 
wingwalls  will  Im!  O.'j  ft-,  a  reduction  of 


111  ft-,  'fhe  n(!w  wingwalls  will  have  20 
])il(!s.  c()mpar(!(l  to  the  existing 
wingwalls.  which  have  igjjjroximately 

112  tightly  (:lnst(!r(!(l  piles  with  no  sjjace 
hetw(!(!n  them.  Tlu!  footprint  of  the  lunv 
st(!(!l  wingwalls  will  he  more  ()p(!n. 
allowing  fish  moxMMnent  h(!tw(!en  tlu! 
j)il(!S. 

(lonsirnclion  Activity  Elements 
1.  Vibratory  ilamnuM'  Removal 

Vibratory  hamm(!r  extraction  is  a 
common  imUhod  for  removing  timh(!r 
piling.  A  vihratorv  hammer  is  a  large 
mechanical  (levic(!  mostly  constructed 
of  st(!el  (weighing  .1  to  10  tons)  that  is 
snspeiuhul  from  a  cram!  by  a  cable.  It  is 
attached  to  a  (Un  rick  and  p()sition(!(l  on 
the  top  of  a  pile.  The  pile  is  then 
nns(!at(!(i  from  tlu!  sediments  by 
(Migaging  the  hammer,  creating  a 
vibration  that  loo.sens  the  sediments 
binding  the  ])il(!,  and  then  slowly  lifting 
lip  on  the  hammer  with  the  aid  of  the 
crane. 

Once  unseated,  the  crane  would 
continue  to  raise  the  hammer  and  pull 
the  pile  from  the  sediment.  When  the 
pile  is  released  from  the  sediment,  the 
vibratory  hammer  is  disengaged  and  the 
pile  is  ])nll(!(I  from  the  water  and  jilaced 
on  a  barge  for  transfer  upland.  Vibratory 
removal  would  take  apiiroxiniatelv  10  to 

1. ')  minnt(!.s  jier  jiile.  depending  on 
sediment  conditions. 

2.  Direct  Bull  and  (’damshell  Removal 

Older  timber  jiilings  are  |)articnlarly 
])r()n(!  to  breaking  at  the  mndline 
because  of  damage  from  marine  borers 
and  vessel  inpiacts  and  must  he 
removed  Ixicanse  they  can  interfere  with 
the  installation  of  new  ])ilings.  In  some 
ca.ses.  removal  with  a  vibratory  hammer 
is  not  i)()ssibli!  if  the  pile  is  too  fragile 
to  with.stand  the  hammer  force.  Broken 
or  damaged  piles  may  be  removed  by 
wrapping  the  piles  with  a  cable  and 
linlling  them  directly  from  the  sediment 
with  a  crane.  If  the  jiiles  break  below  the 
waterline,  the  ])ile  stubs  would  be 
removed  with  a  clamshell  bucket,  a 
hinged  steel  apparatus  that  operates  like 
a  set  of  steel  jaws,  'fhe  bucket  would  he 
lowered  from  a  crane  and  the  jaws 
would  grasp  the  pile  stub  as  the  crane 
jinlled  lip.  The  broken  piling  and  stubs 
would  be  loaded  onto  the  barge  for  off¬ 
site  disposal,  (damshell  removal  would 
be  n.sed  only  if  necessary.  Direct  poll 
and  clamshell  riiinoval  are  not  expected 
to  produce  noi.se  that  could  impact 
marine  mammals. 


3  Vihratorv  Hammer  Installation 

Vibratory  hammers  are  commonly 
used  in  .steel  jiile  installation  where 
sediments  allow  and  involve  thi!  .saiiK! 
vihratorv  hammer  used  in  pile 
extraction.  The  ])ile  is  placed  into 
|)()siti()n  using  a  choker  and  crane,  and 
then  vibrated  between  1.200  and  2.400 
vibrations  ])(!r  minute.  The  vibrations 
liijnefv  th(!  siuliment  snrronnding  the 
jiile  allowing  the  |)ile  to  iienelrate  to  the 
reiinired  seating  depth.  The  tyjK!  of 
vibratory  hammer  that  will  he  n.sed  for 
the  |)roj(!(:t  will  likely  he  an  ABE  400 
King  Kong  (or  eiinivalenl)  with  a  drive 
force  of  301  tons. 

Sound  Lewis  From  Proposed 
(Jonstri ndion  Activity 

As  mentioned  earlier,  the  proposed 
project  includes  vibratory  removal  of 
13-inch  timber  jiiles.  aiul  vibratory 
drix'ing  of  24-inch  and  30-inch  hollow 
.steel  ])iling. 

No  source  level  data  is  available  for 
13-inch  timber  jiiles.  Based  on  in-water 
measurements  at  the  \Y,SF  Bort 
Town.send  Ferry  Terminal  (Langhlin 
2011),  removal  of  12-in(:h  timber  piles 
generated  140  to  l.'j2  (IB,,,,.,  n!  1  pBa  with 
an  ov(!raII  av(!rag(!  ro()t-m(!an-s(inar(! 
(RMS)  value  of  l.'it)  (iB,,,,..  re  1  pBa 
nuMisnred  at  10  meters.  A  worst-case 
noise  l(!V(!l  for  vihratorv  removal  of  13- 
inch  timber  pihis  will  he  l.')2  dB,,,,^  re  1 
pBa  at  10  m. 

Bas(!(l  on  in-water  nuuisnrements  at 
the  WSF  Friday  Harbor  I’errv  Terminal, 
vibratory  jiile  driving  of  a  24-inch  steel 
])ile  g(!nerat(!(l  102  dB,,,,^  re  1  pBa 
measured  at  10  meters  (Langhlin  2010a). 

Ba.sed  on  in-wat(!r  nuiasnrements 
(hiring  a  vibratory  test  ])ile  at  the  WSF 
Bort  Townsend  Ferry  Terminal, 
vihratorv  pile  driving  of  a  30-inch  steel 
pile  generated  1 70  dB,,,,^  re  1  pBa 
(ov(!rall  average),  with  the  highest 
measured  at  174  dB,,„s  re  1  pBa 
measured  at  10  meters  (Langhlin  2010b). 
A  worst-ca.se  noise  lex'el  for  vihratorv 
driving  of  30-in(:h  .steel  piles  will  be  174 
(lB,,„s  re  1  pBa  at  1 0  m. 

Using  jiractical  sjireading  model  to 
calculate  sound  jiropagation  loss,  'fable 
1  jirovides  the  estimated  distances 
where  the  received  underwater  sound 
levels  dro])  to  120  (lB,,„s  re  1  pBa,  which 
is  the  threshold  that  is  cnrrentlv  n.sed 
for  determining  Level  B  behavioral 
harassment  (see  below)  from  non- 
im])nl.s(!  noi.se  sources  based  on 
measurements  of  different  jiile  sizes. 
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Table  1 — Estimated  Distances  Where  Vibratory  Pile  Driving  Received  Sound  Levels  Drop  to  120  dB,,„s  re  1 

pPa  Based  on  Measurements  of  Different  Pile  Sizes 


Pile  size  (inch) 

Measured  source  levels 

Distance  to  1 20 
dB,,„.  re  1  gPa 
(km) 

13  . 

152  dB,,„.  re  1  gPa  @  16  m  . 

2.2 

24  . 

162  dB,,,,..  re  1  (.iPa  @  10  m  . 

6.3 

30  . 

174  dB,„„  re  1  gPa  @  10  m  . 

39.8 

IlowevcM',  land  mass  is  interseilod 
hcTon;  the  extcait  oi  vil)ralory  pile 
driving  is  reached,  at  a  maxiinnin  of  4.7 
km  (2.0  miles)  at  the  Bremerton 
'I’erminal  jiroposed  construction  anxi. 

I'’or  airborne  noise,  cunxmtlv  NMFS 
uses  an  in-air  noi.se  disturbance 
threshold  of  00  (IB,,,,.,  re  20  pBa 
(nn\v(!ighted)  for  harbor  .seals,  and  100 
(iBrms  re  20  pBa  (unweighted)  for  all 
other  ])inni])eds.  Using  the  above 
aforementioned  measurement  of  07.8 
dB,,„s  re  20  pBa  @  .'50  ft,  and  attenuating 
at  ()  (IBA  ])er  doubling  distance,  in-air 
noi.se  from  vibratory  pile  removal  and 
driving  will  attenuate  to  the  00  dB,,ns  re 
20  pPa  within  approximately  87  m.  and 
the  100  dB,„,s  re  20  pBa  within 
a])])roximat(!ly  1 2  m. 


Ddtas.  Dunition.  and  Rcf^ion  of  Activitv 

In-water  construction  is  planned  to 
take  ])lace  between  September  1, 2018, 
and  Fehrnarv  l.'i,  2014. 

The  number  of  tlays  it  will  take  to 
remove  and  install  the  pilings  largely 
depends  on  the  condition  of  the  piles 
being  removed  and  the  difficulty  in 
pen(!trating  the  substrate  during  pile 
installation.  Duration  estimates  of  each 
of  the  pile  driving  elements  follow: 

•  The  daily  con.struction  window  for 
j)ile  removal  or  driving  would  begin  no 
sooner  than  80  minutes  after  sunrise  to 
allow  for  initial  marine  mammal 
monitoring,  and  would  end  at  snn.set  (or 
soon  after),  wlum  visibility  decrea.ses  to 
the  ])oint  that  effective  marine  mammal 
monitoring  is  not  i)os.sihh!. 

•  Vibratory  ])ile  removal  of  the 
existing  timber  pil(!.s  would  take 
a])])roximatelv  10  to  l.'i  minutes  per 


pile.  Vibratory  removal  would  take  less 
time  than  driving,  h(!can.se  piles  are 
vibrated  to  loosen  them  from  the  soil, 
then  i)ull(;d  out  with  the  vibratory 
hammer  turned  off.  Assuming  the  worst 
cas(i  of  l.'i  minutes  i)er  pile  (with  no 
direct  ])ull  or  clamshell  removal), 
removal  of  112  piles  would  take  28 
hours  over  four  davs  of  pile  removal 
(Table  2). 

•  Vibratory  pile  ilriving  of  the  steel 
l)iles  would  take  a])proximately  20 
minutes  per  pih;,  with  three  to  five  piles 
installed  ])er  day.  Assuming  20  minutes 
per  pile,  and  three  piles  per  day,  driving 
of  20  piles  would  take  0  hours  4.'i 
minutes  over  .seven  davs. 

The  total  worst-cast;  time  for  pile 
r(;moval  is  four  flays,  and  seven  days  for 
l)ile  installation.  'The  actual  nnmb(;r  of 
|)ile-removal/drivlng  davs  is  (;xp(;cted  to 
ht;  h;.ss  (Tahh;  2). 


Table  2 — Worst  Case  Pile  Removal  and  Driving  for  the  Proposed  Bremerton  Wingwalls  Dolphin 

Replacement  Project 


Removal/Installed 


Vibratory  pile  removal  ... 
Vibratory  pile  installation 


Maximum 
number  of 
piles 

Time 

(hrs.) 

Days 

112 

28 

4 

20 

6.75 

7 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  marine  mammal  sjjecies  under 
NMFS  jurisdiction  most  likely  to  occur 
in  the  projrosed  construction  area 
include  Pacific  harbor  seal  (Phoco 
vitulino  ricluirdsi).  California  sea  lion 
[Z(dophiis  ccdifornioniis),  Sleller  sea 
lion  (Euimdopios  jubohis),  killer  whale 
[Orciniis  orco),  gray  whah;  [Eschrichtius 
rohiistiis],  and  humpback  whale 
[Mogoptoro  novdoonglidc). 

(;(;neral  information  on  the  marine 
mammal  sjrecies  found  in  California 
waters  can  he  found  in  Carettti  at  cil. 

(201 1 ),  which  is  available  at  the 
following  URL:  blip:// 

WWW. ninfs.nodd.gov/pr/pdfs/sdrs/ 
po2()1 1  .pdf.  Refer  to  that  document  for 
information  on  these  s])ecie.s.  .Specific 
information  concerning  these  sjjecie.s  in 
the  vicinity  of  the  propo.sed  action  area 
is  providetl  below. 


Ikirbor  Sodl 

Harbor  .seals  are  members  of  the  true 
seal  family  (Phocidae).  For  management 
purposes,  differences  in  m(;an  pupping 
date  (Temte  108(5),  movement  patterns 
Oeffries  108.'i;  Brown  1088),  pollutant 
loads  (Calamhokidis  el  (d.  108,'i),  and 
fishery  interactions  have  led  to  the 
recognitif)n  of  thr(;e  separate  harbor  seal 
stocks  along  the  west  coast  of  the 
continental  U.S.  (Boveng  1088).  The 
thn;e  distinct  stocks  are:  (1)  Inland 
waters  of  Washington  .State  (including 
Hood  Canal.  Puget  .Sound,  (u;orgia  Basin 
ami  the  .Strait  of  |uan  de  Fuca  out  to 
Cape  Flattery),  (2)  outer  coast  of  Oregon 
and  Washington,  and  (8)  California 
(Carretta  el  (d.  2011). 

Pupping  sea.sons  vary  by  geogra])hic 
region.  For  the  southern  Puget  .Sound 
region,  pn]).s  are  horn  from  late  )nne 
through  .Se])temher.  After  October  1  all 


pu]).s  in  the  inland  waters  of 
\Va.shington  are  weaned. 

Harbor  seals,  like  all  pinnipeds, 
communicate  both  on  land  and 
underwater.  Harbor  seals  have  the 
broadest  auditory  bandwidth  of  the 
pinnipeds,  estimated  by  .Southall  et  (d. 
(2007)  as  between  75  hertz  (Hz)  and  7.'i 
kiIoh(;rtz  (kHz)  for  ‘‘functional”  in-water 
hearing  and  between  7.'i  Hz  and  80  kHz 
for  ‘‘functional”  in-air  h(;aring.  At  lower 
fre(]m;ncies  (below  1  kHz)  sounds  must 
1)(;  louder  to  he  heard  (Kastak  and 
.Schusterman  1008).  .Studies  indicated 
that  pinnipeds  are  sensitive  to  a  broader 
range  of  sound  fr(;{|uencies  in-water 
than  in-air  (.Southall  et  (d.  2007). 

Hearing  capabilities  for  harbor  seals  in- 
wat(;r  are  2.'i  to  80  dB  better  than  in-air 
(Ka.stak  ami  Schusterman  1008). 

Of  the  twt)  j)inniped  species  that 
commonly  occur  within  the  region  of 
activitv.  harbor  seals  are  the  mo.st 
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luinierous  and  flu;  only  one  that  breeds 
in  the  inland  marine  \vat(;rs  of 
Washington  (("alanihokidis  and  Baird 
1004).  In  10‘>‘).  jelfries  e/  (il.  (2003) 
n;(:orite(t  a  mean  count  of  ‘I..^).'i0  harbor 
seals  in  Washington’s  inland  marine 
watei's.  and  estimated  the  total 
|)o|)ulation  to  he  approximately  14.(il2 
animals  (including  the  .Strait  of  luan  de 
Fuca).  The  population  across 
Washington  increased  at  an  average 
annual  rate  of  10  peix:ent  l)et\v(;en  lOttI 
and  10‘Hi  Oeffries  e/  al.  10t)7)  and  is 
thought  to  he  stable  Oeffries  et  al.  2003). 

The  nearest  documented  harbor  seal 
haulout  site  tt)  the  Bremerton  ferrv 
terminal  is  8. .'5  km  north  and  we.st 
(shoreline  distance).  The  number  of 
harbor  .seals  using  the  haulout  is  le.ss 
than  100. 

From  )ulv  200(i  to  January  2007.  a 
consultant  completed  10  at-sea  surveys 
in  j)reparation  for  replacement  of  the 
W.SDOT  Manette  Bridge,  located  in 
Brenu;rton.  Marine  mammals  were 
recoriled  during  these  surveys:  20 
harbor  seals  wen;  ol).s(;r\'ed  in  an  ar(;a 
ap|)roximately  the  same  as  the 
Bn;merton  wingwalls  project  ZOl.  .Seals 
ol)S(;rved  outside  of  the  Br(;merton  ZOI 
wen;  sul)tract(;d  from  the  total  observed 
(30)  during  this  j)roj(;ct.  According  to 
tlu;  dat(;s  on  harbor  .s(;al  ol)S(;rvation 
tags,  the  most  seals  seen  in  anv  one  dav 
is  two  (giv(;n  that  two  tags  cov(;r  others, 
the  dat(;s  may  he  the  same  underneath). 

From  August  2010  to  |anuarv  2012. 
marine  mammal  monitoring  was 
imphanented  during  construction  c)f  the 
Manette  Britlge.  C’.ounts  wen;  conduct(;d 
oidy  during  pih;  removal/driving  days, 
not  (;v(;rv  day  of  the  month.  Counts  wen; 
n;corded  in  l)lot;k.s  of  working  days  (not 
counts  |)er  day).  The  highest  numh(;r  of 
harbor  seals  ohs(;r\ed  was  93  over  three 
days  (10/18-20.  2011).  The  highe.st 
numh(;r  ol)serv(;d  during  one  day  was  .'59 
(10/18/2011).  It  was  assumed  that  these 
included  multiple  observations  of  the 
.same  animal  by  different  oh.servers 
(David  Fvans  &  Assoc.  Inc.  2011a: 
20111)). 

Harbor  seals  arc;  not  listed  as 
endangered  or  thn;atened  under  the 
F.SA  or  as  d(;pleted  und(;r  the  MMFA. 
'rh(;y  are  not  considered  a  strategic  stock 
und(;r  the  MMFA. 

(Ailifornia  Saa  Lion 

NMF.S  n;cogniz(;.s  three;  stocks  of 
California  .s(;a  lion  bas(;d  on  their 
g(;ographic  distribution:  (1)  The  U..S. 
st(M;k  l)(;gin.s  at  the  1 1.. S. /Mexico  border 
and  extends  northward  into  Canada:  (2) 
the  We.st(;rn  Baja  California  stock 
(;xtend.s  from  the  1 1. .S./Mexico  hord(;r  to 
the  .southern  tip  of  the  Baja  (kilifornia 
F»;ninsula:  and  (3)  the  Culf  of  California 
.st(M:k.  which  includes  the  Culf  of 


(kilifornia  from  the  southern  tip  of  the 
Baja  California  p(;ninsula  and  across  to 
the  mainland  and  ext(;nds  to  southern 
M(;xico  (l.owry  e/  al.  1992).  California 
sea  lions  in  tlu;  Washington  .State  l)(;long 
to  the  I  I..S.  stock. 

The  l)..S.  .stock  was  (;stimat(;d  at 
29().7.'5()  in  the  2011  .Stock  A.ss(;.ssment 
Re])ort  (.SAK)  and  may  be;  at  carrying 
capacity  (Carretta  at  al.  2011).  The 
numhcir  of  (lalifornia  sea  lions  in  the 
.San  juan  Islands  and  the  adjacent  .Strait 
of  juan  de  k’uca  totaled  fewer  than  3.000 
in  the  mid-1980.s  (Bigg  198.'5:  (iearin  at 
al.  1980).  In  1994.  it  was  reported  that 
the  numl)(;r  of  .sea  lions  had  stabilized 
or  decreased  in  some  areas  (Cearin  at  al. 
1988:  (kdamhokidis  and  Baird  1994). 
More  recently.  3.000  to  .I.OOO  animals 
are  estimated  to  move  into  northwest 
waters  (both  Washington  and  British 
Columbia)  during  the  fall  (.Sei)teml)er) 
and  remain  until  the  late  s])ring  (Mav) 
wh(;n  most  return  to  br(;eding  rookeries 
in  California  and  Mexico  (jeffries  at  al. 
2000;  W.SDOT  2012).  Peak  counts  of 
over  1.000  animals  have  hec;n  made  in 
Puget  Sound  ()effri(;.s  at  al.  2000). 

Tlu;  clo.sest  document(;d  California 
sea  lion  haulout  site  to  the  Bremerton 
l-'erry  T(;rminal  is  tlu;  Puget  Sound 
Naval  .Shipyard  security  harrier.  locat(;d 
approximat(;ly  43.'5  m  SW  of  the  ferrv 
terminal.  'I'lu;  next  clo.sest  document(;d 
C^aliforiiia  sea  lion  haulout  sites  to  the 
Br(;merton  l‘’errv  T(;rminal  an; 
navigation  buoys  and  n(;t  i)ens  in  Rich 
Pa.ssage.  a|)proximately  nine  and  t(;n  km 
(;ast  of  the  terminal,  respectively.  The 
numh(;r  of  (lalifornia  sea  lions  using 
each  haulout  is  l(;.ss  than  10. 

From  August  2010  to  f’ebruarv  2011. 
marine  mammal  monitoring  was 
implemented  during  construction  of  the 
Manette  Bridge,  (u)unts  were  conducted 
only  during  pile  removal/driving  ilavs, 
not  every  day  of  the  month.  C’.ounts  were 
recorded  in  blocks  of  working  davs  (not 
counts  p(;r  day).  The  highe.st  number  of 
California  sea  lions  ol).serv(;d  was  21 
(September)  over  six  days,  an  av(;rage  of 
3..'5/dav  (David  Evans  81  Assoc.  Inc. 
2011a:'201lh). 

The  Bremerton  Puget  Sound  Naval 
.Shi])yard  (P.SN.S)  is  locat(;d  to  tlu;  w(;.st 
of  the  Br(;nu;rton  Ferry  Terminal.  Since 
Nov(;ml)(;r  201 0.  P.SN.S  p(;r.sonnel  have; 
l)(;(;n  conducting  monthly  counts  of  the 
number  of  sea  lions  that  use;  the  security 
barrier  floats  as  a  haulout.  As  of  June  13. 
2012.  tlu;  higlu;st  count  has  l)(;en  144 
ol)si;rved  during  oiu;  day  in  November 
2011.  All  are  l)(;liev(;d  to  lu;  (California 
s(;a  lions. 

California  .sea  lions  do  not  avoid  areas 
with  lu;avy  or  fr(;(juent  human  activity, 
hut  rather  may  approach  certain  areas  to 
investigate.  This  .s|)(;cies  typically  does 


not  flush  from  a  buoy  or  haulout  if 
apjnoached. 

(California  sea  lions  are  not  listed  as 
(;ndang(;red  or  threat(;n(;d  und(;r  the 
IvSA  eras  de])leted  under  the  MMPA. 
'I’hey  are  not  con.sider(;d  a  strategic  stock 
under  the  MMPA. 

Stallar  Saa  I, ion 

.Stelh;r  sea  lions  com])ri.se  two 
recogniz(;d  management  stocks  (eastern 
and  west(;rn).  separated  at  144°  W 
longitiuh;  (Loughlin  1997).  Only  the 
east(;rn  stock  is  considered  here  b(;c;au.se 
the  western  stock  occurs  outside  of  the 
g(;ographic  area  of  the  ])ro])osed  activity. 
Breeding  rookeries  for  the  eastern  stock 
are  located  along  the  (California.  Oregon. 
British  Columbia,  aiul  .southeast  Alaska 
c:oasts,  hut  not  along  the  Washington 
coast  or  in  inland  \Yashington  waters 
(Angliss  and  Outlaw  2007).  .Steller  sea 
lions  ])rimarily  use  haulout  sites  on  the 
outer  coa.st  of  Washington  and  in  the 
.Strait  of  Juan  de  Fuca  along  Vancouver 
Island  in  British  Columbia.  Only  sub- 
adults  or  iu)n-breeding  adults  may  be 
found  in  the  inland  waters  of 
Washington  (Pitcher  at  al.  2007). 

'file  eastern  stock  of  .Steller  s(;a  lions 
is  estimat(;d  to  he  between  .'58.334  and 
72.223  individuals  based  on  2000 
through  2009  ])up  counts  (Allens  and 
Angliss  2011).  Washington's  estimate 
including  the  outer  coa.st  is  (>.'51 
individuals  (non-i)ui)s  only)  (I’itcher  at 
al.  2007).  llow(;y(;r,  recent  e.stimates  are 
that  1,000  to  2.000  individuals  enter  the 
.Strait  of  juan  de  Fuca  during  the  fall 
and  wintta-  months  (W.SDd'l’  2012). 

Steller  .sea  lions  in  Washington  State 
d(;cline  during  the  sunnner  months. 
whic;h  corr(;.spond  to  the  l)r(;eding 
sea.son  at  Oregon  and  British  Columbia 
rookeries  (ap])roximately  late  May  to 
early  (uiu;)  and  peak  during  the  fall  and 
winter  months  (Jeffries  al  al.  2000).  A 
few  Steller  sea  lions  can  be  observed 
year-round  in  Ibiget  Sonnd/Ceorgia 
Basin  although  most  of  the  breeding  age 
animals  return  to  rookeries  in  the  spring 
and  sunnner. 

For  Washington  inland  waters,  Steller 
.sea  lion  abundances  vary  .seasonally 
with  a  minimum  (;.stimate  of  1.000  to 
2.000  individuals  ])re.sent  or  passing 
through  the  .Strait  of  Juan  (h;  Fuca  in  fall 
and  winter  months.  However,  tin; 
number  of  haulout  siti;s  has  incr(;ased  in 
recent  years.  Tin;  nearest  docum(;nted 
.St(;ll(;r  sea  lion  haulout  site;  to  the 
Br(;merton  ferry  terminal  ar;;  the 
Orchard  Rocks  in  Rich  i’assage, 
approximat(;ly  nine  and  ten  km  east  of 
the  terminal,  respectively  (Kitsaj) 

Transit  2012). 

From  July  2000  to  )anuarv  2007,  a 
consultant  com])l(;t(;d  10  at-.S(;a  surveys 
in  prej)aration  for  re])lacement  of  the 
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VVSDOT  Manotte  Itridgo  tlial  is  locattul 
in  Itreinorton.  Marine  inaininals  were 
recorded  during  these  surveys:  no 
Stellar  sea  lions  were  observed  (IISDA 
2007). 

1-roin  August  2010  to  Fehrnarv  2011, 
marine  maininal  monitoring  was 
im])l(!ment(;d  during  construction  ol  the 
Manette  llridge.  No  Stellar  sea  lions 
were  observed  (David  Evans  &  Assoc. 

Inc.  2011). 

Steller  sea  lions  were  listed  as 
threatened  range-wide  under  the  ESA 
on  November  20,  IttOO  (.'55  FR  40204). 
After  division  into  two  stocks,  the 
w(!stern  stock  was  listed  as  endangered 
under  the  ESA  on  May  4.  1007  and  the 
eastern  stock  remained  classified  as 
threatened  (02  FR  24345).  On  August 
27,  1003.  NMFS  published  a  final  rule 
designating  critical  habitat  lor  the 
Steller  sea  lion  (NMFS  1003).  No  critical 
habitat  has  been  designated  in 
Wa.shington  (NMFS  1003).  Critical 
habitat  is  associated  with  breeding  and 
haulout  areas  in  Alaska,  (.alifornia,  and 
Oregon  (NMFS  1003). 

On  )une  20.  2010,  NMFS  initiated  a 
review  of  the  eastern  .stock  oi  Steller  sea 
lion  status  to  reassess  the  listing 
classification  under  the  ESA  (75  l‘R 
37305).  Rased  on  the  comiirehensive 
review.  NMFS  proposed  to  delist  the 
eastern  stock  ol  Steller  sea  lion  on  Ajiril 
18.  2012  (77  FR  23200). 

Steller  sea  lions  are  listed  as  de])leted 
under  the  MMFA.  Both  stocks  are  thus 
classified  as  .strategic. 


Killer  Whale 

Two  svmjiatric  ecotypes  ol  killer 
whales  are  found  within  the  proposed 
activity  area:  transient  and  resident. 

'I’hese  types  vary  in  iliet.  distribution. 
at:ou.stic,  c;alls.  behavior,  morphology, 
and  coloration  (Baird  2000:  kord  et  al. 
2000).  Tlie  ranges  of  transient  and 
resident  killer  whales  overlaj);  however, 
little  interaction  and  high  rei)roductive 
isolation  occurs  among  the  two  ecotyjjes 
(Barnitt-l.ennard  2000:  Barnitt-Lennard 
and  Ellis  2001;  Hoelzel  el  al.  2002. 
R(!sident  killer  whales  are  primarily 
])iscivorou.s,  wheiHias  transients 
])rimarily  feed  on  marine  mammals, 
esjjecialiv  harbor  seals  (Baird  and  Dill 
IttOti).  Resident  killer  whales  also  tend 
to  occur  in  larger  (10  to  (50  individuals), 
.stable  family  groups  known  as  ])ods. 
whereas  transients  occ:nr  in  smaller  (less 
than  10  individuals),  less  structured 
j)od.s. 

One  stock  of  transient  killer  whale, 
the  West  Coast  Transient  stoc;k,  occurs 
in  Washington  State.  West  Coast 
transients  primarilv  forage  on  harbor 
.seals  (Ford  and  Ellis  1909).  hut  other 
.species  such  as  ])orpoises  and  .sea  lions 
are  also  taken  (NMFS  2008a).  Two 


stocks  of  resident  kill(;r  whales  occur  in  wa 
Wa.shington  State:  the  Southern  los 

Resident  and  Northern  Resident  stocks.  Dii 

Southern  Residents  occur  within  the  an 

activity  area,  in  the  Strait  ol  loan  de  wi 

Fuca.  Strait  of  Ceorgia,  and  in  coastal  ov 
wat(!rs  off  Washington  and  Vancouver  ch 
Island,  British  Cohnnhia  (Ford  el  al.  to 

2000).  Northern  Residents  occur  .se 

])rimarily  in  inland  and  coastal  British  (\’ 
Columbia  and  Southeast  Alaska  waters 
and  rarely  venture  into  Washington  dt 

State  waters.  Eittle  interaction  (Ford  el  in 
al.  2000)  or  gene  Bow  (Barrett-E(mnard  Ir 
2000;  Barrett-Eennard  and  Ellis  2001; 
Hoelzel  et  al.  2004)  is  known  to  occur  ol 
between  the  two  resident  stocks.  N 

The  West  Coast  transient  stock,  tl 

which  includes  individuals  from  ai 

California  to  southeastern  Alaska,  was  n 
estimated  to  have  a  minimum  numher  of  n 
354  (NMFS  2010h).  Trends  in  2 

abundance  lor  the  West  (joast 
Transients  were  unavailable  in  the  most  t 
riicent  stock  assessment  rejiort  (Angliss 
and  Outlaw  2007).  ‘ 

The  Southern  Resident  stoc:k  was  lirst  > 
recordcul  in  a  1974  cmisus,  at  which  1 

time  the  ])opulation  comjjri.sed  71  : 

whales.  This  jiopulation  })eaked  at  97  ! 

animals  in  lt)9().  declined  to  79  by  2001 
(Center  for  Whale  Re.search  2011).  and 
then  increa.sed  to  89  animals  by  2000 
(Carretta  et  al.  2007a).  As  of  Octohca- 
2012.  the  j)o])nlation  colhictively 
numhiM’s  8.5  individuals:  )  pod  has  25 
immihers.  K  pod  has  20  memh(;rs.  and 
E  1)0(1  has  40  memhers  (Whale  Mu.seum 
201 2h). 

Both  West  Coast  Transient  and  the 
.Southern  Resident  stocks  are  found 
within  Washington  inland  waters. 
Individuals  of  both  forms  have  long- 
ranging  movements  and  thus  regularly 
leave  the  inland  waters  (Calamhokidis 
and  Baird  1994). 

The  West  Coast  Transient  stock 
r.  occurs  in  (California.  Oregon. 

!  Washington,  British  Columbia,  and 

es  .southeastern  Alaskan  waters.  Within  the 
1  inland  waters,  they  may  frecpient  areas 
near  seal  rookeries  when  pups  are 
weaned  (Baird  and  Dill  1995). 

There  are  onlv  two  re])orts  of 
Transient  killer  whale  in  the  Bremerton 
terminal  area.  From  May  18-19  of  2004, 

I  a  grou])  of  u])  to  12  individuals  entered 
;).  Sinclair  and  Dyes  Inlet,  l-rom  May  20- 
27  of  2010,  a  grouj)  of  up  to  five 
>.ss  individuals  again  entered  the  same  area 
(Orca  Network  201 2h). 

Southern  Residents  are  documented 
in  coastal  waters  ranging  from  central 
s  California  to  the  Queen  Charlott() 
Islands.  British  Cohnnhia  (NMFS 
2008a).  They  occur  in  all  inland  marine 
waters  within  the  activity  area.  While  in 
IS  the  activity  area,  resident  killer  whales 
generally  s])end  more  time  in  deeper 


water  and  onlv  occasionally  enter  water 
less  than  15  feet  deep  (Baird  2000). 
Distribution  is  strongly  as.sociated  with 
areas  of  greatest  .salmon  ahundance. 
with  heaviest  foraging  activity  occurring 
over  deep  o))en  water  and  in  areas 
characterized  by  high-relief  underwater 
toj)ography,  such  as  suhsurlace  canyons, 
.seamounts,  ridges,  and  steej)  slopes 
(Wiles  2004). 

West  (Coast  Transients  are 
docnmented  intermittently  year-round 
in  Washington  inland  waters.  Records 
from  1970  through  2000  document 
Southern  Residents  in  the  inland  waters 
of  Washington  during  the  months  of 
March  through  lime  and  October 
through  December,  with  the  primary 
area  of  occurrence  in  inland  waters 
north  of  Admiraltv  Inlet,  located  in 
north  Puget  Sounil  (Tlie  Whale  Mu.seum 

2008a).  ,  ,  , 

Beginning  in  May  or  )une  and  througti 
the  summer  months,  all  three  pods  ().  K, 
and  E)  of  Southern  Residents  are  most 
often  located  in  the  protected  inshore 
waters  of  Haro  Strait  (west  of  San  )uan 
Island),  in  the  Strait  of  )uan  de  Fuca, 
and  (Ceorgia  Strait  near  the  kraser  River. 
Historical! V.  the  )  pod  al.so  occurred 
intermittently  during  this  time  in  Pnget 
Sound;  however,  records  Irom  1  he 
Whale  Mnseum  (2008a)  from  1997 
through  2007  show  that  |  pod  did  not 
enter  Puget  Sound  south  ol  the  .Strait  of 
loan  de  Fuca  from  approximately  )une 
through  August. 

In  fall,  all  three  ])ods  occur  in  areas 
where  migrating  salmon  are 
concentrated  snch  as  the  mouth  of  the 
Fraser  Ri\'er.  Thev  may  also  enter  areas 
in  Puget  Sound  where  migrating  chum 
and  (Chinook  salmon  are  concentrated 
(Osborne  1999).  In  the  winter  months, 
the  K  and  E  jkkIs  siiend  jnogressively 
le.ss  time  in  inland  marine  waters  and 
depart  for  coastal  waters  in  )anuary  or 
February.  The  )  pod  is  most  likely  to 
ajipear  vear-round  near  the  San  Juan 
le  Islands.'  and  in  the  fall/winter.  in  the 
lower  Puget  Sound  and  in  (Georgia  Strait 
at  the  mouth  ol  the  Fraser  River. 

Under  contract  with  the  NMFS,  the 
Fridav  Harbor  Whale  Museum  keejis  a 
n  database  of  verified  marine  mammal 
4,  sightings  hv  location  (juadrants.  Whale 
;1  sightings  do  not  indicate  sightings  ol 
individual  animals.  Insteail,  sightings 
can  he  aiiv  lunnher  of  animals.  Between 
;a  1990  and  2008.  in  the  .September  to 
Fehrnarv  window  proposed  for  the 
1  Bremerton  jiroject.  an  average  of  2.9  SR 
killer  whale  sightings/month  were 
annually  rejiorted  lor  Quad  411  (whii.h 
encompasses  the  Bremerton  action  area) 
ne  (W.SD()T2012). 

I  in  Between  Seiitemher  2009  and 

!S  February  2012.  there  was  one 

unconfirmed  re})ort  of  a  single  SR  killer 
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whale  in  the  Bremerton  action  area 
{lannary  2009)  during  the  |)roi)os(!d  in¬ 
water  work  window  for  this  project 
(Orca  Network  20121)).  Based  on  this 
inlbrination.  the  possibility  ol 
encountering  killer  whales  during  the 
Bremerton  project  is  low  to  inedinm, 
dej)ending  on  the  actual  work  month. 

In  one  highly  unusual  lt)tl7  event.  10 
b  |)od  individuals  entered  .Sinclair  and 
lives  Inlet,  and  remained  in  Dyes  Inlet 
ibr  30  days,  irom  October  21  to 
November  10.  As  this  event  nnlblded, 
whale  specialists  became  increasingly 
concerned  that  the  whale’s  exit  was 
blocked  by  shallow  water  and  the  need 
to  pass  under  several  bridges,  even 
though  they  had  passed  under  the  same 
bridges  to  enter  the  inlet.  Alter  several 
individuals  displayed  signs  of  weight 
lo.ss.  hazing  was  considered  to  drive 
them  out  of  the  inlet.  However,  on  day 
30  the  grouj)  exited  on  their  own  (Kitsap 
.Sun  2012). 

Killer  whales  are  protected  under  the 
MMBA  ol  1072.  The  West  Coast 
't’ransient  stock  is  not  designated  as 
de])leted  under  the  MMBA  or  listed  as 
“threatened  or  "endangered"  under  the 
F.SA.  The  .Southern  Resident  stock  is 
listed  as  an  endangered  di.stinct 
population  segment  (DB.S)  under  the 
I'kSA.  On  November  2‘).  2000.  NMl’.S 
published  a  final  rule  designating 
critical  habitat  lor  the  .Southern 
Resident  killer  whale  DB.S  (71  l-’R 
()‘)0.')4).  Both  Buget  .Sound  and  the  .San 
|nan  Islands  are  tlesignated  as  core  areas 
ol  Critical  habitat  under  the  IvSA.  hut 
areas  less  than  20  feet  deej)  relative  to 
extreme  high  water  are  not  designated 
as  critical  habitat  (71  FR  ()00.')4).  A  final 
recovery  plan  for  southern  residents  was 
published  in  jannarv  of  2008  (NMF.S 
2008a). 

(I'n/v  Wild  In 

Cray  whales  are  recorded  in 
Washington  waters  during  feeding 
migrations  between  late  .s])ring  and 
antnmn  with  occasional  sightings 
(hiring  winter  months  ((ialamhokidis  at 
al.  1004.  2002:  Orca  Network  2011). 

Karly  in  the  20th  century,  it  is 
believed  that  commercial  hunting  for 
gray  whales  reduced  poi)ulation 
numbers  to  below  2.000  individuals 
(Calamhokidis  and  Baird  105)4).  After 
listing  of  the  species  under  the  IvSA  in 
1070,  the  nnmher  of  gray  whales 
increased  dramaticallv  resulting  in  their 
delisting  in  15)5)4.  Bo|)ulation  surveys 
since  the  delisting  estimate  that  the 
population  fluctuates  at  or  ju.st  below 
the  carrying  capacity  of  the  s])ecies 
(-20.000  individuals)  (Rugh  nt  dl.  15)5)0; 
(Calamhokidis  cl  dl.  15)5)4;  Anglissand 
Outlaw  2007). 


Cray  whales  migrate  within  to  43 
km  of  the  coast  of  Washington  during 
their  annual  north/south  migrations 
((Creen  at  dl.  15)5).'j).  (hav  whales  migrate 
south  to  Baja  (California  where  they 
cidve  in  November  and  December,  and 
then  migrate  north  to  Alaska  from 
March  through  May  (Rice;  ni  dl.  15)84; 
Rugh  (‘t  dl.  2001)  to  summer  and  feed. 

A  very  few  gray  whales  are  oh.served  in 
Washington  inland  waters  between  the 
months  of  .September  and  jannarv,  with 
peak  numbers  of  individuals  from 
March  through  May.  Beak  months  of 
gray  whale  observations  in  the  area  of 
activity  occur  outside  the  proposed 
work  window  of  iSe|)tember  through 
Febrnarv.  The  average  tenure  within 
Washington  inland  waters  is  47  days 
and  the  longest  stay  was  112  days. 

Although  typically  .seen  during  their 
annual  migrations  on  the  outer  coast,  a 
regular  group  of  gray  whales  annually 
comes  into  the  inland  waters  at  .Saratoga 
Ba.ssage  and  Bort  .Susan  from  March 
through  May  to  feed  on  ghost  shrimj) 
(Weitkamp  nt  dl.  15)5)2).  During  this  time 
frame  they  are  also  .seen  in  the  .Strait  of 
)nan  de  Fuca.  the  .San  )uan  Islands,  and 
areas  of  Buget  .Sound,  although  the 
observations  in  Buget  .Sound  are  highly 
variable  between  years  ((Calamhokidis  at 
(//.  15)5)4). 

Between  December  2002  and  May 
2012.  there  were  three  reports  of  gray 
whale  in  the  Bremerton  area  during  the 
pro])o.sed  in-water  work  window 
months  for  this  ])roject:  )annary  8  and 
10.  2008  (likely  the  same  individual); 
November  28-25).  2008;  and  December 
2—0,  2005)  (Orca  Network  20121)).  There 
were  also  two  reports  of  gray  whale 
stranding,  one  on  May  3.  200.')  at  the  ll.S 
Navy  Buget  .Sound  Naval  .Shipyard  to 
the  west  of  the  Bremerton  terminal 
(Cascadia  200.')),  and  one  on  a  beach  in 
the  Bremerton  area  on  )nly  27.  2011. 
Typically  4-0  gray  whales  strand  every 
year  in  Washington  State  (Cascadia 
2011). 

The  Fastern  North  Bacific  stock  of 
gray  whales  was  removed  from  listing 
under  the  F.SA  in  15)5)4  after  a  .'l-year 
review  by  NOAA  Ibsheries  (Angli.ss  and 
Outlaw  2007).  In  2001  NOAA  Fisheries 
received  a  petition  to  reli.st  the  stock 
under  the  F.SA.  but  it  was  determined 
that  there  was  not  sufficient  information 
to  warrant  the  i)etition  (Angliss  and 
Outlaw  2007). 

Udiuphdck  Whdin 

liumphack  whales  are  wide-ranging 
baleen  whales  that  can  be  found 
virtually  worldwide.  They  summer  in 
tem])erate  and  ])olar  waters  for  feeding, 
and  winter  in  tropical  waters  for  mating 
and  calving.  Hnmj)I)acks  are  vulneiable 
to  whaling  due  to  their  tendency  to  feed 


in  near  shoi'e  areas.  Recent  .studies  have 
indicated  that  there  ai'e  three  distinct 
stocks  of  humpback  whale  in  the  North 
Bacific:  ( Cali  lorn  ia-Oregon- Washington 
(formerly  I'Castern  North  Bacific).  Central 
North  Bacific  and  We.stern  North  Bacific 
(NMF.S  201  le). 

'I'he  ( Cali fornia-Oregon- Washington 
((CA-OR-WA)  .stock  calve  and  mate  in 
coastal  (Central  America  and  Mexico  and 
migrate  up  the  coast  from  (California  to 
southern  British  (Columbia  in  the 
summer  and  fall  to  feed  (NMF.S  15)5)1; 
Marine  Mammal  (Commission  2003: 
Carretta  e/  dl.  2011).  Although 
infre(iuent.  interchange  between  the 
other  two  stocks  and  the  Fasten)  Noi'th 
Bacific  stock  occni's  in  hi-eeding  ai'oas 
((CaiTotta  dl  dl.  2011).  Few  Fastei'ii  Noiih 
Bacific  stock  hnm])l)ack  whales  are  seen 
in  Buget  .Sound,  but  more  freejuent 
sightings  occur  in  the  Sti'ait  of  (nan  de 
Fuca  and  near  the  .San  Juan  Islands. 

Mo.st  sightings  ai’e  in  s])ring  and 
summer.  Humpback  whales  feed  on 
krill,  small  shi’im])-like  crustaceans  and 
various  kinds  of  sniall  fish. 

The  2007/2008  estimate  of  2,043 
hum])l)iick  whales  is  the  best  estimate 
for  abundance  for  this  stock,  though  it 
does  exclude  sonie  whales  in 
Washington  ((Calamhokidis  nt  dl.  2  005)). 

Historically,  humpback  whales  wei'e 
common  in  inland  watei's  of  Buget 
.Sound  and  the  .San  Juan  Islands 
((Ciilamhokidis  at  dl.  2002).  In  the  early 
part  of  this  centui'v,  thei'e  was  a 
pi'oductive  commei'cial  hunt  for 
iuim])l)acks  in  (Ceoi'gia  .Sti'ait  tluit  was 
probably  I'esponsible  for  their  long 
disa])pein'ance  fi'om  local  waters 
(O.sboi-ne  n1  dl.  1088).  Since  the  mid- 
15)5)0.s.  sightings  in  Buget  .Sound  have 
inci'ea.sed.  Between  15)5)0  and  2001, 
(Calamhokidis  nt  dl.  (2002)  I’ecoi'ded  only 
six  individuals  south  of  Admiralty  Inlet 
(noi’thern  Buget  .Sound). 

Between  .September  2003  and 
February  2012,  there  was  one 
unconfiiined  I’epoit  (Febriuii’y  24,  2012) 
of  hum])l)ack  whale  in  the  Bi'emeiton 
iiction  ai'ea  (Oi'ca  Netwoik  2012). 

Hnmpback  whales  aie  listed  as 
“endangei'ed”  under  the  F.SA.  and 
consecjuently  the  stock  is  automatically 
consideied  a  depleted  stock  under  the 
MMBA. 

Potential  EITects  of  the  Specified 
Activity  on  Marine  Mammals 

W.SDOT  and  NMlvS  determined  that 
o])en-water  pile  driving  and  pile 
I'emoval  associated  with  the 
construction  activities  at  Bi'emeiton 
Ferry  Terminal  has  the  ])otential  to 
result  in  behavioral  harassment  of 
marine  mammal  species  and  stocks  in 
the  vicinity  of  the  propo.sed  activity. 
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Marino  inainmals  ox])()sod  to  high 
intensity  sound  ro])oatodly  or  for 
prolonged  ])(!riods  can  experienci; 
hearing  thre.sliohl  shift  (TS).  which  is 
the  loss  of  hearing  .s(!nsitivity  at  ccn  tain 
fn!(|nen{:y  ranges  (Kastak  at  (il. 

Schlinult  e/  (tl.  2()()():  Finneran  at  al. 

2002;  200,')).  TS  can  hi;  permanent 
(FTS),  in  which  case  the  loss  of  luuiring 
.sensitivity  is  unrecoverable,  or 
tein])orary  (TTS),  in  whic:h  case  the 
animal's  hearing  threshold  will  recover 
over  time  (Sontliall  at  al.  2007).  Since 
marine  mammals  (le])(;nd  on  acoustic 
cues  for  vital  biological  functions,  such 
as  orientation,  commnnication.  finding 
prey,  and  avoiding  predators,  hearing 
impairment  could  result  in  the  reduced 
ability  of  marine  mammals  to  detect  or 
interpret  important  sounds.  Rejjeated 
noi.se  exposure  that  leads  to  TTS  could 
cause  FTS. 

Experiments  on  a  hottleno.se  dol]3hin 
('rursio})s  trunc(itas)  and  beluga  whale 
[nalf)hin(iptarus  laiicas)  showed  that 
exposure  to  a  single  watergun  impulse 
at  a  received  level  of  207  kPa  (or  30  ]).si) 
])eak-to-peak  (p-j)).  which  is  eciuivalent 
to  228  (lit  (p-p)  re  1  pFa,  resulted  in  a 
7  and  0  db  TTS  in  the  beluga  whale  at 
0.4  and  30  kHz,  res])ei;tivelv. 

Thresholds  niturmul  to  within  2  dB  of 
the  pre-(!xpo.sur(;  hwel  within  4  minutes 
of  the  ex])o.sure  (Fimujran  at  al.  2002). 

No  TTS  was  oh.served  in  the  hotthaiosc; 
dolphin.  Although  tlu;  .source  level  of 
])ile  driving  from  one  hammer  strike  is 
expected  to  be  much  lower  than  tin; 
single  watergun  impulse  cited  here, 
animals  being  exposed  for  a  ])rolonged 
])eriod  to  repeated  hammer  strikes  could 
rec:eive  more  nois(!  ex])osure  in  t(!rms  of 
SEE  than  from  the  single  watergun 
impukse  (estimated  at  188  dB  re  1  pPa-- 
s)  in  the  aforementioned  experiment 
(Finneran  at  al.  2002). 

Current  NMFS  acoustic  thresholds 
that  identify  the  received  sound  levels 
above  which  permanent  hearing 
impairment  (jjermanent  thre.sliohl  .shift, 
BTS)  or  other  injury  could  potent iallv 
occur  are  180  and  190  dB  re  1  pBa  (rms) 
for  cetaceans  and  pinnipeds, 
respectively.  The  establi.shed  180-  and 
190-(1B  re  1  pBa  (rms)  criteria  are  the 
receivtul  l(!vel.s  above  which,  in  the  view 
of  a  panel  of  bioacoustics  specialists 
conveiKul  by  NMFS  before  direct  data 
on  temporary  threshold  shift  (T'l’.S) 

(from  which  PTS  is  ])rimarily 
extrajiolated)  for  marine  mammals 
became  available,  one  could  not  he 
certain  that  there  would  be  no  injurious 
effects,  auditory  or  otherwi.se,  to  marine 
mammals.  For  the  projaisiul  wingwall 
replacement  work  at  the  Bnnnerton 
Ferry  Terminal,  onlv  vibratorv  pile 
driving  would  he  used.  Noise  levels 
measured  near  the  source  of  vibratorv 


hammers  (10  m  and  10  m  from  the 
source,  see  above)  an;  much  low(;r  than 
the  180  (IB  n;  1  pPa  (rms)  threshold 
curr(;ntly  used  bv  NMF.S.  Therefore,  it  is 
very  unlikely  that  any  marine  mammals 
woidd  ex])erience  TTS  or  PTS  as  a 
r(;.sult  of  noise  (;xpo.sure  to  W.SHOT's 
proposed  construction  activities  at 
Itremerton  Ferrv  'r(;rminal. 

In  addition,  chronic  ex])osure  to 
excessive,  though  not  high-intensitv, 
noise  could  cau.si;  masking  at  particular 
fr(;(juenci(;s  for  marine  mamimds  that 
utilize  sound  for  vital  biological 
functions  (Clark  at  al.  200*)).  Ma.sking 
can  interfere  with  detection  of  acou.stic 
signals  such  as  communication  calls, 
echolocation  sounds,  and 
environmental  sounds  important  to 
marine  mammals.  Ther(;fore.  under 
certain  circumstances,  marine  mammals 
whose  acoustical  .sensors  or 
environment  are  being  severely  masked 
could  also  be  imj)aired. 

Ma.sking  occurs  at  the  fr(;(pi(;ncy  hand 
which  the  aidmals  utilize.  Therefore, 
since  noise  generated  from  in-water 
vibratory  ])ile  driving  and  r(;moval  is 
mostly  concentrated  at  low  fre(|uencv 
ranges,  it  may  have  l(;.s.s  eff(;ct  on  high 
fr(;(]uency  echolocation  sounds  by 
odontoc(;tes  (tooth(;(l  whides).  However. 
low(;r  fr(;(piency  man-made  noises  are 
more  likely  to  <dT(;ct  det(;ction  of 
commuidcation  cidls  and  oth(;r 
])otenti;dly  important  natiind  sounds 
such  as  surf  and  prey  noise;.  It  may  also 
aff(;ct  communication  signals  wh(;n  llu;v 
occur  near  tin;  noise;  bemel  and  thus 
reduce  the  couununiceition  space  of 
animals  (e.g..  (ihirk  at  al.  2()()‘))  and 
cause  incr(;a.seel  .str(;.s.s  lev(;l.s  (e.g.,  Foote 
at  al.  2004;  Holt  at  al.  2009). 

Unlike  TS,  ma.sking  can  potentiallv 
impact  the  .spe;cie.s  at  po])ulalion. 
cojumunity,  or  even  ecosystem  h;vels.  as 
well  as  individual  levels.  Masking 
affe;cts  both  s(;neler.s  and  receivers  of  the 
sigmils  and  cendel  have;  long-term 
chronic  effects  on  marine  mammal 
.s])(;cie;s  and  populations.  Rece;nt  scieaice 
sugge.sts  that  low  fr(;(]U(;ncy  ambient 
sound  levels  have  in(:r(;aseel  hv  as  much 
as  20  (IB  (more  than  3  tinu;.s  in  terms  of 
SPL)  in  the;  world’s  oce;an  from  ])re- 
industrial  ])e;rio(ls.  and  most  of  th(;se 
incre;ase;s  are;  from  distant  shi])])ing 
(Hil(le;bnm(l  2009).  All  iinthropogenic 
noise  s()ure:e;.s,  such  as  those;  from 
v(;.ss(;l.s  traffic,  pile  driving,  (lre;elging, 
and  dismantling  existing  bridge  by 
m(;(:hanic  nu;ans,  contribute  to  the; 
elevated  ambient  noise  levels,  thus 
intensify  ma.sking. 

Ne;ve;rtheles.s,  the  sum  of  noise;  from 
the;  pro])().se(l  VVSDOT  con.struction 
activities  is  confined  in  an  are;;!  that  is 
hounded  by  landmass,  th(;refore;.  the 
noise  generated  is  not  expect(;d  to 


contribute  to  iiicrea.seel  ococin  and)ient 
noise.  Due;  to  shallow  wat(;r  elejjths  ne;ar 
the  ferry  terminals,  underwater  .sound 
])r()p;igation  for  low-fr(;(|uency  sound 
(which  is  the  major  noi.se  source  from 
pile;  driving)  is  e;xp(;cteel  to  be;  ])oe)r. 

Finally.  (;xpe).sur(;  of  marine  mammals 
to  c(;rtain  sounds  could  lead  to 
l)(;havi()ral  disturbance  (Ricluirdson  at 
al.  199.')),  such  as;  cluinging  eiunitions  of 
surfacing  and  elive;s,  number  of  blows 
per  suricicing,  or  moving  direction  ;m(l/ 
or  .spe;(;(l;  r(;(lu(:e(l/incr(;;i.se(i  vocal 
activitie;s,  changing/cessation  of  certain 
behavioral  activities  (such  as  socializing 
or  feeding);  visible;  startle  response  or 
;iggri;.s.sive  b(;havior  (such  as  tail/fluke 
slapping  or  jiiw  clapping),  avoidance  of 
areas  where;  noise  sources  :ire  located, 
and/or  flight  rc;.spon.se;s  (e.g.,  ])inni})(;(l.s 
flushing  into  wiiter  from  haulouts  or 
rookeries). 

The  biological  significance  of  many  of 
th(;.se  behavioral  di.sturh;inc(;.s  is  difficult 
to  pr(;dict,  (;.specially  if  the  (l(;t(;cle;(l 
(listurhcinces  ;i|)|)(;ar  minor.  However, 
the  (:onse;(ju(;nc(;s  of  beluwioral 
modification  could  he  (;xpecteel  to  he; 
hi()le)gie:;illy  ,signifie:;mt  if  the;  e;h;mge; 
;iffe;(:t.s  growth,  survival,  ami 
r(;pr()(lue:tion.  Some;  of  these  significant 
l)(;h;ivioniI  mexlifications  incluele; 

•  Dni.stic  change;  in  eliving/.surfae;ing 
]);itte;rn.s  (such  as  those;  thought  to  be; 
causing  he;cike;el  whale;  stranding  due  te) 
e;xj)()sure;  to  milit.irv  mi(l-fre;(]ue;ne:v 
ta(:tie;al  sonar); 

•  Hahitcit  ahiindonment  due  to  lee.ss  e)f 
(le;sirahle;  acoustic  envireemneait;  anel 

•  (;(;ase  fe;e;eling  or  se)e:ial  inte;r;ie:tion. 

For  e;xample;,  at  the;  (hierreo  Ne;gre) 

Eage)on  in  Baja  Ualifornia,  Me;xie:o, 
which  is  e)ne;  e)f  the  important  hre;e;ding 
grounds  for  Pacifie:  grew  whales, 
shipping  and  dredging  as.se)e;iate;(l  with  a 
.salt  works  may  have  ineluceel  grav 
whales  to  abanefon  the;  ;ire;a  threeugh 
mee.st  of  the  19()().s  (Bryant  at  al.  1984). 
Afte;r  the;,se;  activitie;.s  stopped,  the; 
higoon  w.is  reoce:upieel.  first  by  single 
whales  einel  later  by  ce)w-e;alf  ])airs. 

The;  on.set  of  be;havioral  disturhane'e 
fre)m  anthro])e)ge;nie:  ne)ise;  ele])e;nel.s  een 
both  external  factors  (chanieiteristics  e)f 
noi.se  sources  anel  their  paths)  anel  the; 
re;e:e;iving  animals  (he;aring,  motivatieen, 
e;xpe;rie;ne;e;,  (le;me)gra])hv)  anel  is  also 
difficult  to  ])re;(lict  (Southall  at  al.  2007). 

The  ])r()p().se;(i  ])r()je;cl  ;ire;a  is  not  a 
prime  habitat  for  marine;  mammals,  nor 
is  it  e;e)n.si(l(;r(;(l  an  are;;!  fre;(]ue!!de;el  by 
marine;  mammeels.  'I'herefeere,  be;h;!vioral 
eli.sturl);!ne:e;.s  that  e;e)ul(l  result  from 
;!nthre)i)()g(adc  noi.se;  eissociated  with 
WSDOT  con.struction  ;!(:tiviti(;.s  ;ire 
e;xp(;ct(;(l  to  affect  only  a  small  numleer 
of  marine;  mammals  on  an  infre;e|ue;nt 
basis. 
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(anrently  NMlvS  uses  120  dHni.s  ri;  1 
gPa  received  level  lor  non-impulse 
noi.ses  (such  as  vibratory  pile  driving, 
saw  cutting,  drilling,  and  dredging)  for 
the  on.s(!t  of  marine  mammal  lawel  0 
India vioral  harassment. 

As  far  as  airborne  noise  is  concermul. 
the  estimated  in-air  .source  level  from 
vibratory  pile  driving  a  30-in  steel  pile 
is  (istimateil  at  07.8  dll  re  1  pFa  at  l.'j 
m  (.'iO  feet)  from  the  pile  (Laughlin 
2010b).  Using  the  spreading  loss  of  0  dll 
per  douhling  of  distance,  it  is  estimated 
that  the  distances  to  the  00  dll  and  100 
dll  thresholds  were  estimated  at  37  m 
and  12  m.  resjiectivelv. 

Potential  Efl'ects  on  Marine  Mammal 
Habitat 

The  iirimary  potential  imjiacts  to 
marine  mammal  habitat  are  as.sociated 
with  elevated  sound  levels  |)roduced  bv 
vibratory  pile  removal  and  pile  driving 
in  the  area.  However,  other  ]K)tential 
imjiacts  to  the  surrounding  liabitat  from 
jihvsical  disturbance  are  also  jiossible. 

Potimtidl  Impacts  on  Prcv  Species 

With  regard  to  fish  as  a  jirey  .source 
for  cetaceans  and  jiiimiiieds.  fish  are 
known  to  hear  and  react  to  sounds  and 
to  use  sound  to  communicate  (Tavolga 
el  al.  1081)  and  jiossihlv  avoid  jiredators 
(Wilson  and  Dill  2002).  Fx])eriments 
have  shown  that  fish  can  sense  both  the 
strength  and  direction  of  sound 
(Hawkins  1081).  Primary  factors 
determining  whether  a  fish  can  sen.se  a 
sound  signal,  and  jiotentiallv  react  to  it. 
are  the  fre(|uency  of  the  signal  and  the 
strength  of  the  signal  in  relation  to  the 
natural  background  noise  level. 

The  level  of  sound  at  which  a  fish 
will  react  or  alter  its  behavior  is  usually 
well  above  the  detection  level.  Fish 
have  been  found  to  react  to  sounds 
when  the  sound  level  increased  to  about 
20  (113  above  the  detection  level  of  120 
(113  (Ona  1988);  however,  the  resjionse 
threshold  can  dejiend  on  the  time  of 
year  and  the  fish's  jihvsiological 
condition  (Engas  et  al.  1993).  In  general, 
fish  react  more  strongly  to  judses  of 
sound  rather  than  non-jiulse  signals 
(such  as  noise  from  ves.sels)  (Blaxter  et 
al.  1981).  and  a  (juicker  alarm  resjionse 
is  elicited  when  the  .sound  signal 
intensity  ri.ses  rajiidly  comjiared  to 
sound  rising  more  slowly  to  the  same 
level. 

Further,  during  the  coasted 
construction  only  a  small  fraction  of  the 
available  habitat  would  he  ensonified  at 
any  given  time.  Disturhance  to  fish 
sjiecies  would  he  short-term  and  fish 
would  return  to  their  jire-disturhance 
behavior  once  the  jiile  driving  activity 
ceases.  Thus,  the  jirojiosed  construction 
would  have  little,  if  any.  imjiact  on  the 


abilities  of  marine  mammals  to  feed  in 
the  area  where  construction  work  is 
jilanned. 

Fimdly,  the  lime  of  the  jirojiosed 
construction  activity  would  avoid  the 
sjiawning  season  of  the  IvSA-listed 
salmonid  sjiecies. 

\Val(}ran(l  Sediment  Qn(dilv 

Short-term  turhidity  is  a  water  (juality 
effect  of  mo.st  in-water  work,  jiile 
removal  and  driving.  WSF  must  comjily 
with  stale  water  (juality  standards 
during  these  ojierations  by  limiting  the 
extent  of  turbidity  to  the  immediate 
jiroject  area. 

Roni  and  Weitkamji  (1998)  monitored 
water  (juality  jiarameters  during  a  jiier 
rejilacement  jiroject  in  Manchester. 
Washington.  The  study  measured  water 
(juality  before,  during  and  after  jiile 
removal  and  driving.  The  study  found 
that  construction  activity  at  the  site  had 
“little  or  no  effect  on  dissolved  oxvgen. 
water  temjierature  and  salinity.”  and 
turbidity  (measured  in  nejihelometric 
turbidity  units  |NTl]|)  at  all  dejiths 
nearest  the  construction  activity  was 
tyjiically  less  than  1  NTIJ  higher  than 
stations  farther  from  the  jiroject  area 
throughout  construction. 

Similar  results  were  recorded  during 
Jiile  removal  ojierations  at  two  W.SF 
ierrv  facilities.  At  the  Friday  Harbor 
terminal,  locidized  turbidilv  levels  (from 
three  limher  jiile  removal  events)  were 
generally  less  than  ()..'i  NTU  higher  than 
background  levels  and  never  exixieded  1 
NTU.  At  the  Eagle  Harbor  maintenance 
facility,  local  turbidity  levels  (from 
removal  of  timber  and  steel  jiiles)  did 
not  exceed  0.2  NTU  above  background 
levels.  In  general,  turbidity  as.sociated 
with  Jiile  installation  is  localized  to 
about  a  2.'i-f(i(it  radius  around  the  jiile 
(Everitt  et  al.  1980). 

Cetaceans  are  not  exjiected  to  he  close 
enough  to  the  Bremerton  ferry  terminal 
to  exjierience  effects  of  turbidity,  and 
any  jiinnijieds  will  he  transiting  the 
terminal  area  and  could  avoid  localized 
areas  of  turhidity.  Therefore,  the  imjiact 
from  increa.sed  turbidity  levels  is 
exjiected  to  be  di.scountahle  to  marine 
mammals. 

Removal  of  the  timber  wingwalls  at 
the  Bremerton  ferry  terminal  will  n.-sult 
in  112  creosote-treated  jiiles  (100  tons) 
removed  from  the  marine  environment. 
This  will  result  in  the  jiolenlial, 
temjiorarv  and  localized  .sediment  re- 
susjiension  of  .some  of  the  contaminants 
a.ssocialed  with  creosote,  such  as 
jiolycyclic  aromatic  hydrocarhons. 
However,  the  actual  removal  of  the 
creosote-treated  wood  jiiles  from  the 
marine  environment  will  result  in  a 
long-term  imjirovement  in  water  and 
sediment  (juality.  The  net  imjiact  is  a 


benefit  to  marine  organisms,  esjiecially 
toothed  whales  and  jiinnijieds  that  are 
high  in  the  food  chain  and 
liioaccumnlate  these  toxins.  This  is 
esjiecially  a  concern  for  long-lived 
sjiecies  that  sjiend  their  entire  life  in 
Puget  Sound,  such  as  Southern  Resident 
killer  whales  (NMFS  2{)()8a). 

Potential  Impacts  on  Availability  of 
Aflected  Sjiecies  or  Stock  for  Taking  for 
Subsistence  Uses 

No  subsi.stence  harvest  of  marine 
mammals  occur  in  the  jirojio.sed  action 
area. 

Projiosed  Mitigation  Measures 

In  order  to  issue  an  incidental  take 
authorization  under  Section  l()l(a)(.'i)(D) 
of  the  MMPA,  NMFS  must  set  fortli  the 
jiermi.ssible  methods  of  taking  jiursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  jiracticable  adverse 
imjiact  on  such  sjiecies  or  stock  and  its 
habitat,  jiaying  jiarticular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance,  and  on  the 
availability  of  such  sjiecies  or  stock  for 
taking  for  certain  suhsi.stence  uses. 

For  the  jirojiosed  Bremerton  Ferrv 
Terminal  wingwall  rejilacement  jiroject, 
WSI30T  jirojio.sed  the  following 
mitigation  measures  to  minimize  the 
jiotential  imjiacts  to  marine  mammals  in 
the  Jiroject  vicinity.  The.se  mitigation 
measures  wonld  be  emjiloyed  during  all 
Jiile  removal  and  installation  activities 
at  the  Bremerton  Ferrv  Terminal. 

WSDOT  has  inf(irme(i  NMFS  that  any 
monitoring  measures  re(jinre(l  hv  the 
11  lA  woidd  be  imjio.sed  ujion 
contracting  jiarties.  through  the  (Aintract 
Plans  and  Sjiecifications.  and 
contractors. 

Since  the  measured  source  levels  (at 
10  and  18  m.  Table  1)  of  the  vibratory 
hammer  involved  in  jiile  removal  and 
Jiile  driving  are  below  NMFS  current 
thresholds  for  Level  A  takes,  i.e.,  below 
180  (115  re  1  uPa  (rms),  no  exclusion 
zone  would  he  established,  and  there 
would  be  no  ixujuired  jiower-down  and 
shutdown  measures.  Instead,  W.SDOT 
wonld  establi.sh  and  monitor  the  120  dB 
re  1  pPa  (rms)  zone  of  influence  (ZOI, 
see  below  Projiosed  Monitoring  and 
Rejiorting  .section). 

One  major  mitigation  measure  for 
W.SDOT’s  jirojiosed  jiile  removal  and 
Jiile  driving  activities  is  ramjiing  nji,  or 
soft  start,  of  vibratory  jiile  hammers. 

The  jiurjio.se  of  this  jirocednre  is  to 
reduce  the  startling  behavior  of  marine 
mammals  in  the  vicinity  of  the  jirojiosed 
construction  activity  from  sudden  loud 
noi.se. 

Soft  start  riKjuires  contractors  to 
initiate  the  vibratory  hammer  at  reduced 
jiower  for  15  seconds  with  a  1  minute 
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im.M  val  ,u„l  for 

<111  culditioiial  two  tinios. 

In  ;ul(lition.  nionitorii,..  for  inarino 
mammal  jirosonoo  will  take  placo  20 
mmiitos  boloro.  (Imina  oo  miimtos 
'iltnr  pil(,  (Invm..  to  oiisuro  that  marino 
mammals  takos  will  not  oxcood  tho 
<mtlioriz(;(l  lox’ols. 
iMirthormoro,  a  contaimmmt  boom 

smroimdmo  tho  work  area  would  bo 
nsod  during  croosoto-troatod  iiilo 
romoval  to  contain  and  colloct  anv 
oatmg  dobris  and  sboon.  providod  that 
flu;  boom  (loos  not  intorforo  with 
operations.  Tho  contractor  would  also 
n>b-iovo  any  dobris  gonoratod  dnrino 
(  onstniction  and  jiroporly  dispo.socfof  at 
<m  ajiprovod  njiland  location.  Tbo 
(.ontractor  would  havo  oil-ab.sorbont 
matonals  on  sito  to  bo  usod  in  tho  ovont 
ot  a  spdl  if  any  oil  product  is  obsorvod 
m  tho  wator. 

I'lnally.  if  tho  nnmbor  of  anv  allotted 
marino  mammal  takos  (soo  Estimated 
oAe  i,y  Incidental  Harassment  soction 
below)  roachos  tho  limit  i.ndor  tho  IHA 
('I  VVSDOT  would 

■sill,  clown  iiml  power  down  moesums  if 

ccfnnhmd  appronedws 
flu.  Lovol  13  harassmont  zono. 
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Froposod  Monitoring  and  Reporting 
In  ordor  to  i.ssno  an  ITA  for  an 

MNo'V''  l”l(a)(5)(n)  of  tho 

MMI  A  states  that  NMFS  must  sot  forth 
ie(|mromont.s  pertaining  to  tho 
monitoring  and  reporting  of  such 

Inking”.  The  MMPAimplomonting 

mgnlations  at  .'50  CFR  21(5.l04(a)(i;3) 
indicate  that  roejnests  for  ITAs  must 
nu.hido  the  .suggested  means  of 
accomjihshing  the  nocessarv  monitoriiw 
and  reporting  that  will  rosnlt  in 
mciea.sod  knowledge  of  tho  siiocios  and 
tlu.  h.vol  of  taking  or  imjiacts  on 
populations  of  marino  mammals  that  are 
expected  to  be  pre.sent  in  the  ])rojK),sod 
action  area. 

Proposed  Monitoring  Measures 

In' 

WMJtJJ  can  be  found  in  its  Ilf  A 
application.  The  jilan  mav  bo  modified 
or  siipplomontod  based  on  comments  or 
new  information  recoix  od  from  the 
pnbhc  (hiring  the  public  comment 
period.  A  snmmarv  of  tbo  primarv 

eomponontsofthoplan  follow.s.  ' 

(1)  Marino  Mammal  Monitorim’ 
Coordination 

AVSDO'r  would  conduct  briofin<>s 
lietwoon  tbo  construction  suporvi.sors 
■md  tbo  crow  and  jiroloctod  species 
c)l)S()rvors  (PS().s]  prior  to  the  start  of 
fiile-driving  activity,  marino  mammal 
oionitormg  luotocol  and  operational 
fu-ocodiiros. 


P-  P»;t»tlfo  start  (,f  pile  (hiving,  tho 

K.a  N(!tw()rk  and/or  Center  for  Whale 
Kes(iar(;h  woi^  to  find  out 

tlu.  I()(,atu)n  of  tho  nearest  inariiK* 
is  "’“'”'nal  sighting.s.  Tho  Orca  .Sightin<>,s 
le  Network  con.sists  of  a  list  of  over  (iOtr 
(mul  growing)  residents,  .scientists,  and 
govornnumt  agency  por.soimol  in  tho 
I  -S.  and  (.anada.  Sightings  are  called  or 
mnailod  into  tho  (hca  Network  and 
mnnodiatoly  distributed  to  othor 
sig  ding  networks  including;  tho  NMFS 
at  Ni.rthmist  hhshorios  Sciom.t  Center,  t lie 
.cntoi  h)r  Whale  Research.  Cascadia 

Re,s(iar(;h  the  WhahiMu.seumll^^^ 

mul  the  ffritish  (.ohnnbia  Sighting.s 
Ht  Network.  ^ 

Sighting  information  collected  bv  the 
,  r(;a  Niitwork  includes  detection  bv 
,t  bydrophone.  1  he  SeaSound  Remote 
Sensing  Network  is  a  sv.stem  of 
nitiircomuHited  bydrophones  installed 
I  m  the  marine  environment  of  f  faro 
Strait  (we.st.si(le  of  San  Juan  Island)  to 
■study  killer  whale  communication  in- 
wat(ir  noise,  bottom  fish  ecologv  and 
local  (Climatic  conditions.  A  hvilrophone 
f  at  the  1  ort  fownsend  Marine  Science 
,,  mnter  nuiasnres  average  in-water  .sound 
levels  and  antomaticallv  detix  ts 
•|nusual  .sounds.  These  pa.ssive  acoustic 
‘  o\  u.es  allow  re.searchers  to  hear  when 
'  'IP;nint  marine  mammals  come  into 
tile  legion.  1  his  acoustic  network 
eombmed  with  the  vohmtei'r 
('m:Pieiital)  visual  sighting  network 
allows  researchers  to  document 
Pniseiu.e  and  location  of  various  marine 
mammal  sjiecies. 

With  this  level  of  coordination  in  the  i 
region  of  activity.  W.SfX)T  will  be  able 
to  get  real-time  information  on  the  1 

presence  or  ab.sence  of  whales  before  t 
starting  any  j)ile  removal  or  driving.  i 

(2)  Protected  Sp(^cie,s  Observers  (PSOs) 
WSDOT  will  emplov  (pialified  PSOs 

to  monitor  the  120  (113,,,,,  re  ipPa  for  '  „ 

iiiai me  mammals.  Qualifications  for  f, 

iiiarme  mammal  observers  include-  d 

•  Visual  acuity  in  both  eyes 

(j.orrection  is  permissible)  sufficient  for 
(b.s(.ernment  of  moving  targets  at  the  tl 

vater  s  surface  with  ability'  to  e.stimate  di 

arget  size  and  distance.  Use  of 
binoculars  will  be  necessarv  to  correctly'  m 
identify'  the  target.  ' 

•  Advanciul  education  in  biological 
.s(.ience.  yvildlife  management, 
iiiammalogy  or  related  fields  (Ifachelors  im 

d(.8iee(,r  higher  is  preferred),  but  not 

re(]uired. 

i”  tl»!  field  dr 

d(.ntihcation  of  marine  mammals 

(cietaceams  and  j^innipeds).  a,.: 

Sufficient  training,  orientation  or  nu 

experience  with  the  construction  sit. 

operation  to  provide  for  iiersonal  safetv  a  n 
during  observations 

«ni 


•  Ability  to  communicate  orallv.  bv 
ladio  or  in  person,  yvith  jiroject 
personnel  to  provide  real  time 
iiiformation  on  marine  mammals 
observed  in  tbe  area  as  nece.s.sarv 

•  Fxjierience  and  ability'  to  conduct 
Held  ob.servations  and  collect  data 
according  to  a.ssigned  protocols  (this 
may  include  academic  experience). 

•  \\  riling  skills  sufficient  to  jirepare  a 
u  pon  of  ob.sery'ations  that  yvonld 

ine  ude  such  information  as  the  number 
and  type  of  marine  mammal.s  ob.sery'ed- 
the  behavior  of  marine  mammal.s  in  the 
pioject  area  during  construction,  dates 
<111(1  limes  yvhen  observations  yvere 
‘^^efiiicted;  dates  and  times  when  in- 

\vat(n- construction  activities  yvere 
eondiicted:  and  dates  and  times  yvhen 
marine  mammals  yvere  pre.sent  at  or 
within  the  defined  ZOl. 


(.'3)  Monitoring  Protocols 

PSU.s  yvonld  be  jire.seni  on  site  at  all 
times  during  pile  renioy-al  and  drivine 
Marine  mammal  behavior,  overall  ^ 
le  mnnbers  of  individuals  observed. 

Iretinency  of  observation,  and  tbe'  time 
d  eorre.sponding  to  the  daily  tidal  evde 
would  be  recorded. 

;  \VSDOT  proposes  the  following 
methodology  to  estimate  marine 
;”^""'>ial.sthat  yvere  taken  as  a  result  of 
Hie  fiioposed  Hremerton  Ferrv  Terminal 
eonstriiction  yvork;  ' 

•  A  range  finder  or  hand-held  global 
positioning  .system  device  yvonld  be 
used  to  ensure  that  the  120  (I13,„„  re  1 
pi  <1  bevel  13  behavioral  hara.ssment  ZOl 
i.s  monitored. 

•  The  vibratory  Level  13  acoustical 
fiura.ssnient  ZOl  would  be  monitored  for 

ic  jiresence  of  marine  mammals  20 

before,  during,  and  30  minutes 
alter  any  pile  removal  or  drivin« 
activity'.  " 

•  Monitoring  would  be  continuous 
Jiiihiss  tlie  contractor  takes  a  significant 
bleak— then  the  20  minutes  before, 
during,  and  30  minutes  monitorine 
.se(]U(!nce  yvill  begin  again. 

•  II  marine  mammals  are  observed 
tile  folloyving  information  yvill  be 
documented; 

Spe(.ie.s  of  obsery-ed  marine 
mammals; 

■  Number  of  ob.sery'ed  inariiK* 
mammal  individuals; 

-  Behavioral  ofobsery-ed  marine 
mammals; 

■  b()(;ation  yvithin  the  ZOf-  and 

■  Animals’ rea(;ti()n  (if  anv)  to  pile- 

dnving  activities.  ' 

•  During  vibratory  pile  removal  and 
driving,  one  land-based  biologi.st  yvo.dd 
monitor  the  area  from  the  terminal  yvork 
site,  and  one  monitor  will  move  aiiione 
<1  number  ol  a(;(;e.s.s  jioints  along  the 

southern  Sinclair  Inlet  .shore.  Bin(,(;,dar.s 
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shall  he  ii.sed  during  marine  inaminal 
monitoring. 

NMI’S  has  revie\v(!(l  llie  WSDOTs 
|)ro|)o.se(l  marine  mammal  monitoring 
protocol,  and  has  determined  the 
aj)plicant's  monitoring  i)rogram  is 
a(le(|uate.  particularlv  as  it  ndates  to 
assessing  the  level  of  taking  or  impacts 
to  affected  spcicies.  The  land-based  I’SO 
is  exj)ect(!d  to  he  positioneil  in  a 
location  that  will  maximize  hi.s/her 
ability  to  detect  marine  mammals  and 
will  akso  utilize  binocniars  to  im])rove 
detection  rates.  In  addition,  the  boat- 
hasiul  I’SO  will  crni.se  within  the  120  dll 
ZOI,  which  is  not  a  ])articnlarly  large 
zone,  thereby  allowing  him/her  to 
conduct  additional  monitoring  with 
binoculars.  With  respect  to  WSDOT’s 
take  limits.  NMFS  is  ])rimarily 
concerned  that  WSDOT  could  reach  its 
Southern  Resident  killer  whale  limit, 
’owciver.  kilha-  whal(;s  have  large  dorsal 
fins  and  can  be  easilv  spotted  from  great 
distances.  Further.  Southern  Resident 
killer  whales  typically  move  in  grou]).s. 
which  makes  visual  detection  much 
easier.  In  addition,  added  underwater 
acou.stic  monitoring  bv  Orca  Network  in 
the  region  would  further  inovide 
additional  detection.  sinc:e  nisident 
kill(!r  whales  are  verv  vocal. 

ProposiHl  Haporting  Maasiiras 

WSnOT  wonld  jjrovide  NMFS  with  a 
draft  monitoring  report  within  fit)  davs 
of  the  conclusion  of  the  pro])osed 
construction  work.  This  report  will 
detail  the  monitoring  protocol, 
.sununariz(!  the  data  nscorded  during 
monitoring,  and  estimate  the  number  of 
marine  mammals  that  may  have  been 
harassed. 

If  comments  are  ret:eived  from  the 
NMFS  Northwest  Regional 
Administrator  or  NMFS  Office  of 
Protected  Resources  on  the  draft  rejjort, 
a  final  n!port  will  be  submitted  to  NMFS 


within  30  days  thereafter.  If  no 
comments  are  rec(!ived  from  NM1'\S.  the 
draft  r(!])ort  will  lx;  considered  to  be  the 
final  report. 

Fslimated  Take  by  Incidental 
Harassment 

As  mentiomul  earlier  in  this 
document,  a  worst-ca.se  scmiario  for  tin; 
firemerton  Ferry  Terminal  project 
a.ssumes  that  it  may  take  four  days  to 
remove  the  existing  ])iles  and  .sevmi 
days  to  install  the  new  piles.  The 
maximum  total  number  of  hours  of  pile 
removal  activity  is  about  28  hours,  and 
pile-driving  activity  is  about  hours 
(averaging  about  3.2  hours  of  active  pile 
removal/driving  for  each  con.struction 
day),  'file  actual  numh(!r  of  hours  for 
both  j)rojects  is  exj)ected  to  be  le.ss. 

Also,  as  de.scrihed  (iarlier,  for  non¬ 
impulse  noise.  NMF.S  u.ses  120  dll  re  1 
pPa  (rins)  as  the  threshold  for  b(!vel  B 
behavioral  hara.ssment.  The  distance  to 
the  120  dB  contour  Level  B  acou.stical 
haras.sment  threshold  due  to  vibratory 
))ile  driving  for  the  Bremerton  ferry 
terminal  project  extends  a  maximum  of 
4.7  km  (2.0  miles)  hefon;  land  is 
int(!rsect(!d.  The  ZOI  would  he 
monitonul  during  construction  to 
e.stimate  actual  harassment  take  of 
mariiK!  mammals. 

Airhorm;  noises  can  affect  ])innipeds. 
(!.s|)ecially  resting  seals  hauled  out  on 
rocks  or  sand  s])its.  'I'he  airborne  ‘)0  dB 
Level  B  threshold  for  hauled  out  harbor 
seals  was  estimatcul  at  37  m,  and  the 
airhoriu!  100  dB  Levcd  B  threshold  for 
all  other  pinnipculs  is  estimated  at  12  m. 

The  nearest  known  harbor  seal 
hanlont  site  to  the  Brmnerton  ferry 
t(!rminal  is  8..'i  km  north  and  west 
(shoreline  di.stance).  The  neare.st 
docnmented  California  and  Stcdler  sea 
lion  hanlont  sites  to  the  Bremerton  ferry 
terminal  are  navigation  buovs  in  Rich 
Passage,  apinoximately  0  and  10  km 


(■ast  of  the  terminal,  'fhe  Puget  Sound 
Naval  .Shijjyard  security  harrier 
(ialifornia  sea  lion  hanlont  is  located 
approximately  43.'j  m  .S\V  of  the  ferry 
terminal. 

In-air  noise  from  this  ])roject  will  not 
reach  to  hanlont  sites,  but  harbor  .scials 
swimming  on  the  surface  through  the  37 
m  zone,  and  other  |)innij)eds  swimming 
on  th(!  snrfac:e  through  the  12  m  zom; 
during  vibratory  pile  removal  or  driving 
may  be  temporarily  disturbed. 

Iniddental  take  is  estimatcul  for  each 
s])ecies  by  estimating  the  likelihood  of 
a  marine  mammal  being  present  wilbin 
a  ZOI  during  active  |)ile  removal  or 
driving.  Expected  marine  mammal 
pre.sence  is  determined  bv  past 
observations  and  general  abundance 
near  the  Bremerton  Ferry  Terminal 
during  the  construction  window. 
3’ypicallv,  ])otential  take  is  estimated  bv 
multiplying  the  area  of  the  ZOI  by  the 
local  animal  density.  'Lhis  jnovides  an 
e.stimate  of  the  ninnlxM'  of  animals  that 
might  occupy  the  ZOI  at  any  given 
moment.  llow(!ver,  there  are  no  density 
estimates  for  any  Puget  St)und 
jjopulation  of  marine  mammal.  As  a 
resnlt.  the  take  recjiuists  were  estimated 
using  local  marine  mammal  data  .s(!ts 
((!.g.,  Orca  Network,  state  and  federal 
agencies),  opinions  from  state  and 
federal  agencies,  and  observations  from 
Navy  biologists. 

Based  on  the  e.stimates,  a])])roximatelv 
(>49  Pacific  harbor  seals.  I,.'j84 
('.alifornia  .sea  lions,  bb  Steller  .sea  lions, 
40  killer  whales  (24  transient,  lb 
Southern  Resident  killer  whales).  8  gray 
whales,  and  8  humpback  whales  could 
be  expo.sed  to  received  sound  levels 
above  120  dB  re  1  pPa  (rms)  from  the 
proposed  Bremerton  Ferry  Terminal 
wingwall  dol])hin  replacement  work.  A 
snnnnarv  of  the  estimated  takes  is 
pre.sented  in  Table  3. 


Table  3— Estimated  Numbers  of  Marine  Mammals  That  May  Be  Exposed  To  Received  Pile  Driving  and  Pile 

Removal  Levels  Above  120  dB  re  1  pPa  (rms) 


Species 

Estimated  ma¬ 
rine  mammal 
takes 

Percentage 

Pacific  harbor  seal  . 

649 

4.4 

California  sea  lion  . 

1,584 

0.53 

Steller  sea  lion  . 

66 

0.11 

Killer  whale,  transient  . 

24 

6.8 

Killer  whale,  Southern  Resident  . 

16 

18.8 

Gray  whale . 

8 

0.03 

Humpback  whale  . 

8 

0.7 

Th(!  r(!(iuest(!d  lakes  represtmt  4.4%  of 
th(!  Inland  Washington  stock  harbor 
.seals  (estimated  at  14.012).  0..'j3%  of  the 
U.S.  .stock  {California  sea  lion  ((jslimated 


at  20b.7.'j0).  0.11%  of  the  eastern  stock 
Steller  sea  lion  (estimated  at  .'18.334), 
b.8%  of  the  West  (Coast  transient  killer 
whale  (estimated  at  3.14),  18.8%  of 


.Southern  Resident  killer  whale 
(estimated  at  81),  0.03%  of  the  Ea.stern 
North  Pacific  stock  gray  whale 
(e.stimated  at  20.000).  and  0.7%  of  the 
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North  l>,„jn(;  slock 
ulicilc  (ostiniatod  at  1,1 00). 
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N.igligihJo  Impact  and  .Small  Numbers 
Analysis  and  Preliminary 
Determination 

Fnrsnant  to  NMKS' regulations 

:'”l>l‘>'>HnitingtheMMPA.an  applicant 
i«re(i„ir(Kl  to  estimate  the  number  of 
animals  that  will  be  “taken”  bv  the 
specified  activities  (i.e.,  takes  by 
larassment  only,  or  takes  by 
liara.s.sment.  injury,  and/or  death).  This 
estimate  inlorms  the  analysis  that  NMFS 
must  perform  to  determine  whether  the 
activity  will  have  a  “negligible  imjiact" 
n  the  species  or  stock.  Level  H 
(liehavioral)  harassment  occurs  at  th(> 
level  of  the  indiyidual(s)  and  does  not 
assume  any  resulting  liojmlation-level 
(consequences,  though  there  are  known 
avenues  through  which  behavioral 
disturbance  of  individuals  can  result  in 
population-level  effects.  A  negligible 
miliact  hnding  is  ha.sed  on  the  lack  of 
likely  adverse  effects  on  annual  rates  of 
rocruitnient  or  survival  (i.e.,  population- 
I  fVel  ol  oots).  An  estimate  of  the  nninher 
ol  L..vel  13  harassment  takes  alone  is  not 
onougli  information  on  which  to  base  an 
iiiqiact  determination. 

hi  addition  to  considering  estimates  of 
the  nuinher  of  marine  mammals  that 
might  he  “taken”  through  behavioral 
harassment.  NMF.S  considers  other 
hictors,  .such  as  the  likely  nature  of  any 
msponses  (their  intensity,  duration  ' 
otc.),  the  context  of  any  respon.ses 
(critical  rejiroductive  time  or  location 
niigration.etc.l.aswellasthe  number’ 
and  nature  of  estimated  Level  A  takes 
Urn  nuinher  of  estimated  mortalities,  a’nd 
effects  on  habitat. 

File  VV.SDOT.s  jirojiosed  Bremerton  I 

L 01  ry  rerun nal  construction  project  i 
would  conduct  vibratory  pile  removal 
and  pile  driving  to  replace  wingwall  i 
structures.  Elevated  underwater  noises 
are  exjiected  to  he  generated  as  a  result  i 
of  pde  removal  and  pile  drivin- 
activities.  However,  noise  lex-eN  from  : 

the  niachinery  and  activities  are  not  i 
exjiected  to  reach  to  the  level  that  mav  f, 

(-au.se  1  1  .S.  injury  (IH'.S  included),  or  '  „ 

mortality  to  marine  mammals  c 

Therefore.  NMF.S  does  not  exjiect  that  u 
any  animals  would  exjierience  f.evel  A 
including  injury)  liara.s.sment  or  Level  13  d 
harassment  in  the  form  of  'ITS  from  di 

l'(nng  ex|)o.sed  to  in-water  jiile  driving  p, 

vvciirvr  associated  with  w 

WSlJtH  construction  jiroject.  B, 

Based  on  long-term  marine  mammal  at 

■nonitoring  and  studies  in  the  vicinity  of  si, 
the  iirojiosed  construction  areas,  it  is  U, 

estimated  that  ajiiiroxiinatelv  (349  j,., 

acific  harbor  seals.  1  ..'584  California  sea  tei 
hon.s.  (,(,  .Steller  sea  lions,  40  killer  co 

whales  (24  transient.  1(5  Southern  sp 


and  8  humjihack  whales  could  he 
rs  I'cceived  noise  levels  above 

1^0  dI3„„.,  re  1  pf^i  fro,,,  jj,,,  proposi'd 
construction  work  at  the  Bremerton 
ciiy  rerminal  'I’he.se  numhers 
rejire.sent  ajiiiroximately  0.0;3%-l  8.8% 
of  the  stocks  and  jiojiulations  ofthe.se 
species  could  he  affected  by  I.evel  13 

heliavioral  liara.ssment.  As  mentioned 

eailier  in  this  document,  the  worst  case 
^  scenario  for  the  jirojiosed  construction  ' 
•  work  would  only  lake  a  total  of  .'34  7(5 
‘  hour,s  (28  hours  for  jnie  removal  and' 
(>./.)  fiour.s  for  jiile  driving). 

In  addition,  these  low  intensity 
focalized,  and  short-term  noise  ' 
ex|)o.sure.s  may  cause  brief  startle 
reactions  or  short-term  behavioral 
modification  by  the  animals.  The.se 
reaction.s  and  behavioral  changes  are 
exj)e(;ted  to  subside  (juicklv  when  the 
exjiosures  cease.  In  addition,  no 
important  feeding  and/or  rejiroductive 
jireas  of  marine  mammals  is  known  to 
he  near  the  jirojjosed  action  area 

'lionifore  the  take  resulting  from  the 

■  projiosed  Bremerton  Ferry  'I’erminal 
con.stni(;t,on  jirojects  is  not  reasonably 
exjiected  to,  and  is  not  reasonahly  likely 
,j  (ilfecit  the  marine  mammal 

sjiec.ies  or  stocks  through  effects  on 
annual  rates  of  recruitment  or  survival. 

I  lie  maximum  estimated  120  dB 
isojileths  from  vibratory  jiile  drivin-  is 
I'PPioximately  4.7  km  at  from  the  pde 
before  being  blocked  hv  landma.ss 
I  he  clo.sesl  documented  California 
sea  lion  haulout  site  to  the  Bremerton 
ferry  rerminal  is  the  Ihiget  .Sound 
Naval  Shijiyard  .security  harrier,  located 
ajijiroximately  4;3.'5  1,1  SVV  of  the  ferry 
terminal.  The  next  clo.sest  .locumenied 
California  .sea  lion  haulout  sites  to  the 
Biemerton  Perry  I’erminal  are 
mivigation  buoys  and  net  jiens  in  Rich 
I  (issage  ajijiroximately  nine  and  ten  km 
east  of  the  terminal,  re.sjiectivelv. 

However,  it  is  estimated  that  airborne 
noise  from  vihratorv  jiile  driving  a  '30- 
fell  iH^low  00  dB  and 
100  dB  re  1  20  pPa  at  37  111  and  12  m 
from  the  pile,  resjiectively.  Therefore, 
pnnnjieds  hauled  out  at  the  Pu<>et 
Sound  Naval  Shijiyard  .securitv'harrier  . 
will  not  he  affected. 

For  the  rea.sons  discu.ssed  in  this 

(  (mument,  NMF.S  has  jireliminarilv 

the  imjiact  of  vihratorv 
pi  e  removal  and  jiile  driving  associated  j 
with  wingwall  rejilaceinents  at 
Bremerton  Ferry  ’I’erminal  would  result 
(If  worst,  in  the  Level  13  harassment  of  '  , 

small  inimhers  of  six  marine  mammals  v 
llial  inhahit  or  vi.sit  the  area.  While 
iHdiavioral  modifications,  including 
hmijyirarily  vacating  the  area  around  the 
(  on.stiuction  site,  may  he  made  hv  the.se  h 
sjKicies  to  avoid  the  resultant  visual  and  sj 


acou.stic  di.sturhance.  the  availahilitv  of 
iiltcrnate  areas  within  Washington  ‘ 

NMl  S  to  jirehnnnarilv  determine  that 
ns  iK3,o,i  will  have  a  negligible  inijiact 
on  the.se  sjiecies  in  the  vicinity  of  the 
J)rojio.sed  construction  area. 

In  addition,  no  take  by  'ri’S,  l.evel  A 
fiara.ssmeiit  (injury)  or  death  is 
.mticijiated  and  harassment  takes 
should  he  at  the  lowe.st  level  jiracticahle 
dneto  mcorjioration  of  the  mitigation 
and  monitoring  measures  mentioned 
previou.sly  in  this  document. 

Projiosed  Incidental  Harassment 
Aufhorizalion 


This  section  contains  a  draft  of  the 
IHA  it.self.  rhe  wording  contained  in 
his  .section  is  jirojKised  for  inclusion  in 
tlie  IHA  (if  issued). 

1.  This  Aiilli,)riziili,iii  is  .■a|i,i  („„„ 

K,r  1. 20),l.  ih„,„g|,  l'„l,rui,rv 
I.T,  2014. 

2.  This  Authorization  is  valid  only  for 
•K-tivities  associated  in-water 
oonstruction  work  at  the  Bremerton 
Perry  lerminals  in  the  .State  of 
Washington. 

3.  (a)  'I’he  sjiecies  authorized  for 
incidental  liara.s.sment  takings.  Level  B 
hara.ssment  only,  are:  f^acific  harbor  .seal 
/  Iwca  vitu  ina  richardsi).  California  sea 
lum  [Zdlopluis  calilornHuuis).  Stelh'r 
sea  lion  {Himwiapias  jubatus).  transient 
nnd  .Southern  Resident  killer  whal(>.s 

lohiistiis],  and  humjihack  whale 
(Mdgaptdva  novoeong/iV/e). 

(h)  The  authorization  for  taking  hv 

fiara.ssment  is  limited  to  the  following 
neoustic  sources  and  from  the  following 
activities:  ” 

(i)  Vibratory  jiile  removal:  and 
(n)  Vihratorv  jiile  driving. 

(c)  I'Ik!  taking  ofanv  marine  mammal 

in  a  manner  jirohihited  under  this 
Authorization  must  he  rejiorted  within 
24  hour.s  of  the  taking  to  the  Northwest 
Regional  Administrator  (2()(i-.'52(i-(il  '50) 
National  Marine  Fisheries  Service  ' 
(NMFS)  and  the  Chief  of  the  f^rmits 
and  Conservation  Division,  Cffice  of 
I  rotected  Resources.  NMF.S.  at  (301) 
427-8401.  or  his  designee  (301-427- 

4.  'Hie  holder  of  this  Authorization 
nnest  notify  the  Chief  of  the  Permits  and 
(.onservation  Division,  Office  of 
ITotected  Resources,  at  least  48  hours 
prior  to  the  start  of  activities  identified 
in  .3(li)  (unle.ss  con.strained  by  the  date 

of  i.s.suance  of  this  Authorization  in 

winch  ca.se  notification  sliall  he  made  as 
.soon  as  jiossihle). 

3.  ITohihitions. 

(a)  The  taking,  by  incidental 
hara.ssment  only,  is  limited  to  the 
sjiecies  li.sted  under  condition  3(a) 
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al)ove  and  l)v  the  minil)ers  list(!(l  in 
I'aljle  3.  The  taking  l)v  l.inel  A 
harassment,  injury  or  death  ot  these 
species  or  the  taking  l)y  harassment, 
injnry  or  deatli  of  any  otlier  species  of 
marine  mammal  is  |)rohil)it(;(i  and  may 
resell  in  the  nn)dificalion,  suspension, 
or  revocation  of  this  Authorization. 

(h)  Tlu!  taking  of  any  marine  mammal 
is  prohil)it(;d  whenever  the  nupnred 
protecliid  speci(!s  observers  (PSOs). 
nuiuired  hy  condition  7(a).  are  not 
pre.seni  in  conformance  with  condition 
7(a)  of  this  Authorization. 

(i.  Mitigation. 

(a)  Ram])  Uj)  (Soft  Start): 

Vibratory  hammer  for  pile  nmioval 
and  j)ile  driving  shall  he  initiated  at 
reduced  j)ower  for  13  seconds  with  a  1 
minute  interval,  and  he  repeatcid  with 
this  procedure  for  an  additional  two 
times. 

(h)  Marine  Mammal  Monitoring: 

Monitoring  for  inariiu!  mammal 

presence  shall  take  j)lac:e  20  minutes 
htddre.  during  and  30  minutes  after  pile 
driving. 

(c)  Power  IJown  and  Shutdown 
Measures 

If  the  numher  of  any  allotted  marine 
mammal  takes  reaches  the  limit  under 
the  111  A  (if  issued).  W.SDOT  shall 
implenumt  shutdown  and  ])ower  down 
measures  if  such  s])ecies/stock  of  animal 
approaches  the  hevid  H  harassment 

ZOIK!. 

7.  Monitoring. 

(a)  Protected  Sp(!cies  Observers: 
WSDOT  shall  employ  (lualilled 
protected  s|)ecies  observers  (PSOs)  to 
monitor  the  120  (111,,,,^  re  1  pPa  zom;  of 
iniluence  (ZOl)  for  marine  mammals. 
Qualifications  for  marine  mammal 
oh.servers  inchuh!: 

(i)  Visual  acuity  iu  both  eyes 
(correc:tion  is  permissible)  sufficient  for 
di.scernment  of  moving  targets  at  the 
water's  surface;  with  ability  to  estimate 
target  size  and  distance,  ll.se  of 
binoculars  will  he  n’ejuired  to  correctlv 
identify  the  target. 

(ii)  Advanced  education  in  biological 
science,  wildlife  management, 
mammalogv  or  related  fields  (bachelors 
degree  or  higher  is  pr(;ferred),  hut  not 
r(;(juir(;d. 

(iii)  Experience  or  training  in  the  field 
identification  of  marine  mammals 
(c(;taceans  and  pinnip(;ds). 

(iv)  .Sufficient  training,  orientation  or 
(;xp(;rience  with  the  con.struction 
operation  to  provide  for  personal  .safetv 
during  observations. 

(v)  Ability  to  communicate  orallv.  hv 
radio  or  in  person,  with  project 
l)er.sonnel  to  i)rovide  real  time 
information  on  marine  mammals 
ohst'i  ved  in  the  area  as  necessarv. 

(vi)  Ex])erience  and  ability  to  conduct 
field  oh.servations  and  collect  data 


according  to  assigned  protocols  (this 
may  include  acad(;mic  exp(;ri(;nce). 

(vii)  Writing  skills  suffici(;nt  to 
])rei)are  a  r(;port  of  observations  that 
would  include  such  information  as  the 
numher  and  typi;  of  inarim;  mammals 
ol)S(;rved:  the  behavior  of  marine 
mammals  in  tlu;  ])roject  ar(;a  during 
con.struction.  datt;s  and  times  when 
oh.s(;rvations  w(;re  conducted:  dat(;s  and 
times  when  in-water  construction 
activities  were  conduct(;d:  and  dat(;s 
and  times  wh(;n  marine  mammals  wen; 
])r(;sent  at  or  within  the  defined  ZOl. 

(h)  Monitoring  Protocols:  P.SOs  shall 
h(;  pn;s(;nt  on  site  at  all  times  during 
pile  removal  and  driving. 

(i)  A  range  finder  or  hand-held  global 
positioning  system  device  will  he  used 
to  ensure  that  the  120  dB,iiis  n;  1  pPa 
L(;vel  H  l)(;havioral  harassm(;nt  ZOl  is 
monitor(;d. 

(ii)  A  2()-minule  pre-c:onstruction 
marine  mammal  monitoring  will  hi; 
re(iuir(;d  hefon;  the  first  pile  driving  or 
pile  removal  of  the  day.  A  3()-minute 
])o.st-con.struction  marim;  mammal 
monitoring  will  he  r(;(|uir(;d  aft(;r  thi;  last 
pih;  driving  or  i)ile  removal  of  the  day. 
if  tlu;  constructors  take  a  l)r(;ak  between 
suhseiiuent  j)ile  driving  or  pih;  removal 
for  more  than  30  minutes.  th(;u 
additional  ])r(;-con.struction  marine 
mammal  monitoring  will  hi;  required 
before  the  next  start-up  of  |)ile  driving 
or  jiile  removal. 

(iii)  If  marine  mammals  are  observed, 
the  following  information  will  he 
documented: 

(A)  .Species  of  ol).serv(;d  marine 
mammals; 

(13)  Numher  of  observed  marine 
mammal  individuals; 

(C;)  Pehavioral  of  observed  marine 
mammals; 

(D)  Location  within  the  ZOl;  and 

(E)  Animals'  reaction  (if  any)  to  pile¬ 
driving  activities 

(iv)  During  vibratory  pile  removal  and 
driving,  one  land-based  biologist  would 
monitor  the  area  from  the  terminal  work 
site,  and  one  monitor  will  move  among 
a  numher  of  access  ])oint.s  along  the 
southern  .Sinclair  Inlet  shore.  Binoculars 
shall  he  used  during  marine  mammal 
monitoring. 

(v)  VV.SIX)T  shall  contact  tlu;  Orca 
N(;twork  and/or  (lenter  for  VVhah; 
R(;search  to  find  out  the  loc:ation  of  the 
nearest  marim;  mammal  sightings. 

(vi)  VV.SDO  r  shall  al.so  utilize;  marim; 
mammal  occurreaice  information 
colh;ct(;d  by  the  Orca  Network  using 
hydroi)hone  systems  to  maximize 
marim;  mammal  detection  in  tlu;  project 
vicinity. 

8.  Reporting: 

(a)  W.SDOT  shall  j)rovi{h;  NME.S  with 
a  draft  monitoring  re|)ort  within  ?)()  davs 


of  the  com:lusion  of  tlu;  construction 
work.  This  r(;port  shall  detail  tlu; 
monitoring  ])rotocol.  summarize;  the 
data  r(;corded  during  monitoring.  ;nul 
(;stimat(;  tlu;  numl)(;r  of  marine; 
mamm.ds  that  may  have;  l)e;e;n  hara.sse;el. 

(h)  If  e:e)nnm;nt.s  are;  re;e:e;ive;el  freem  the; 
NME.S  Ne)rthwe;.st  Re;gie)mil 
Administrate)!'  e)r  NME.S  Ofiie:e;  e)f 
Pre)te;e:teel  Re;.se)ure:e;s  e)n  the;  elnift  repeert, 
a  fin.il  re;])e)rt  shall  he;  suhniitte;el  te) 

NM1'\S  within  30  elavs  the;re;afte;r.  If  ne) 
e:e)nnne;nt.s  are;  re;e:e;ive;el  fre)m  NM1'\S,  the; 
elnift  repent  will  he;  e:e)nsiele;re;el  te)  he;  the; 
final  repent. 

0.  This  Authen  izatie)!)  niiiy  he; 
moelifieel.  suspe;nele;el  e)r  withelrawn  if 
the;  heileler  fails  to  ahiele;  hv  the; 
e:onelitie)n.s  ])re;scril)e;el  herein  e)r  if  the; 
tintheerizeel  taking  is  having  more;  than  a 
ne;gligil)le;  impae:t  on  the;  si)e;e:ie.s  eir  stoe:k 
of  affe;e:te;el  marine  mammals,  or  if  there; 
is  an  unmitigahle;  aelverse;  im])ae:t  on  the; 
availability  of  sue:!)  .sj)e;e:ie;s  eer  ste)e:ks  fe)r 
suh.si.ste;ne:e;  u.ses. 

10.  A  e:e)j)y  e)f  this  Autheirizatieni  anel 
the;  lne:iele;nt<il  Take;  .Statement  must  he; 
in  the;  ])e).s.se;s.sie)n  e)f  e;ae:h  e:e)ntr;u:tor  wlu) 
pertbrms  the;  e:e)nstrue:tie)n  weirk  at  the; 
Bremerteni  Eerry  Te;rminiils. 

11.  W.SDO  r  is  reeiuireel  te)  e;e)mplv 
with  the;  Te;rms  iiiul  C/melitienis  e)f  the; 
Ine;iele;ntal  Take;  .Stiitenu;nt 
e;e)rre;.spe)neling  te)  NME.S'  Bie)le)gie;;il 
0])inie)n.  Natienial  Envirennnental  Pe)lii:v 
Ae:t  (NEPA) 

NME.S  is  e:urre;ntly  pre;paring  an 
E]nvire)nme;ntal  As.sessment.  pursuant  te) 
NEd’A.  te)  ele;te;rmine;  whether  e)r  neit  the; 
issuane:e;  eif  the;  pre)])e).se;el  IHA  mav  have; 
a  .signifie:ant  e;ffe;e;t  eni  the;  human 
e;nvire)nnu;nt.  This  analvsis  will  he; 
e:e)m])le;te;el  prie)r  te)  the  i.s.suane:e;  or 
elenial  of  the  IHA. 

Ihidangered  Species  Ae;t  (ESA) 

The;  humpl)ae;k  whale,  .Seeuthern 
Re;.siele;nt  ste)e:k  of  killer  whale,  ami  the; 
e;a.sti;rn  ])0])ulatie)n  of  .Steller  se;a  lieens, 
are;  the;  only  marine;  mammal  sj)e;e:ie;s 
e:urre;ntly  listeel  uneler  the  E.SA  that 
e:e)ulel  oe;cur  in  the;  vie:inity  e)f  W.SDOT's 
j)re)])e)se;el  e:e)n.strue:tie)n  pre)je;e:t.s.  NME.S' 
Permits  anel  (u)n.se;rviitie)n  Divisieen  luis 
initiate;el  e;e)nsultatie)n  with  NME.S' 
Pre)te;e:te;el  Re;se)ure:e;.s  Divisieni  uneler 
.se;e:tie)n  7  eif  the;  ELSA  e)n  the;  i.s.suane:e;  e)f 
an  IHA  te)  W.SDOT  uneler  se;e:tie)n 
101(a)(3)(D)  eif  the;  MMPA  fe)r  this 
ae:tivity.  Oeensultatieni  will  he;  e:e)m;luele;el 
l)rie)r  te)  ii  ele;te;rminatie)n  em  the;  issuane:e 
of  <m  IDA. 

Preiposed  Authorization 

As  a  re;sult  eif  these;  preliminary 
ele;te;rmimitie)ns.  NME.S  pre)pe)se;.s  te) 
authe)rize;  the  take  e)f  marine;  mammals 
ine:iele;ntal  te)  W.SDOT's  Bremerton  Ee;rrv 
Te;rminal  e:e)n.strue:tion  pre)je;cts. 
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Commodity  Futures  'rrading 
Commission  {“Cl'’'rC”).  l)y  any  oi  the 
Idllowing  methods: 

•  ylgency  Wnb  http:// 
coiiimcnts.cftc.t^ov.  I'’ollo\v  the 
instructions  for  sul)mitting  comments 
throngli  the  VVeh  site. 

•  Mail:  Melissa  |nrgens.  Secretary  of 
the  (iommission.  Commodity  Futunrs 
'I'rading  (iommi.ssion.  Three  Lafayette 
(ientre.  Tl.'j.'j  21st  .Strcjet  N\V., 
Wasliington.  IX’  2().‘>81. 

•  Hand  Di;Ii\’(^i'y/C]ouri(u':  Same 
address  as  for  “Mail,”  ahoye. 

•  Fadnral  (dhilonuiking  Ported:  http:// 
w’w’w.royidotions.yov.  Follow  the 
instructions  for  submitting  comments. 

Instructions:  Flea.se  sid)mit  your 
comments  to  both  OMB  and  CiFTC  (for 
CFTC.  n.se  only  one  of  the  methods 
listed  ahoye),  and  identify  all  comments 
as  pertaining  to  OMB  Control  No.  3038- 
NEVV,  Form  TO. 

All  comments  must  he  submitted  in 
English,  or  if  not,  accom])anied  by  an 
Engli.sh  translation.  (Comments  will  be 
posted  as  receiyed,  without  change,  to 
\\  \v\\’.cftc.<>ov.  Yon  should  submit  only 
information  that  yon  wish  to  make 
ayailahle  ])nhlicly.  If  yon  wish  the 
Commission  to  consider  information 
that  yon  helieye  is  (!xem|)t  from 
disclosure  under  the  FriHulom  of 
Information  Act,  a  petition  for 
coididential  treatment  of  tin;  exem])t 
information  may  he  submitted  according 
to  the  |)roc(!dnr(!.s  e.stahlished  in  145.8 
of  tin;  Commission’s  r(;gnlation.s. ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Heitman,  Diyision  of  Market 
Dyersight,  dhcitinan@cft(:.^ov.  (202) 
418-5041,  FAX:  (202)  418-5507;  or 
Dayid  Aron,  Office  of  the  Ceneral 
(ionn.sel,  duron@(:ftc.go\’,  (202)  418- 
0021.  FAX:  (202)  418-5702;  Commodity 
Futures  Trading  Ciommission,  1155  21st 
Street  NVV.,  Washington,  DC’  20581,  and 
refer  to  OMB  Control  No.  3038-NEVV. 
F’orm  TO. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  TO,  Annual  Notice  Filing 
for  C]onnteri)arties  to  Unreported  I’rade 


Options  (OMB  Control  No.  3038-NEW. 
Form  'I’O).  This  is  a  nujiiest  for  approyal 
of  a  new  collection  of  information. 

Ahstroct:  In  accordance  with  section 
721  of  the  Dodd-Frank  Act,  on  Aj)ril  27. 
2012,  the  (iommission  ])nhlish(!d  a  final 
and  interim  final  rule  goyerning 
commodity  options  (“('.ommodity 
0])tions  Rides”).-  'Fhe  final  rule  portion 
of  that  rulemaking  adojited  the 
Commission’s  jiroposal  to  generally 
jiermit  market  particijiants  to  trade 
commodity  options,  which  are 
statutorily  defined  as  swaps,  *  subject  to 
the  same  rules  ajiplicahle  to  eyery  other 
swap.  The  interim  final  rule  ])ortion  of 
the  rulemaking  includes  a  trade  option 
exeinjjtion  for  physically  deliyered 
commodity  options  pnrcha.sed  by 
commercial  users  of  the  commodities 
underlying  the  options  ("Trade  Option 
Interim  F’inal  Rule”  or  “Trade  ()])tion 
IFR”).  subject  to  certain  conditions. 
'I’liose  conditions,  which  include  both 
recordkeeping  and  reporting  obligations, 
are  primarily  intended  to  ])re.serye  a 
leyel  of  market  yisihility  for  the 
Commi.ssion  while  reducing  the 
regulatory  com})liance  burden  for 
market  jiarticipants.  The  reipuremenl  to 
file  l-'orin  TO  constitutes  the  collection 
of  information  within  the  meaning  of 
the  Paperwork  Riuluction  Act  of  l‘t‘)5. 

An  agency  may  not  conduct  or  siionsor, 
and  a  iier.son  is  not  reijuired  to  respond 
to,  a  collection  of  information  unle.ss  it 
displays  a  currently  yalid  OMB  control 
numher.  'Fhe  F’orm  TO  filing 
reijnirement  was  promulgated  last  year 
in  the  (Commodity  Options  Rules,  and 
the  associated  collection  of  information 
is  now  being  submitted  to  OMB.  The 
Federal  Register  notice  for  the  (iO-day 
comment  period  on  this  reipie.st  for 
ap])royal  of  a  new  collection  of 
information  was  inihlished  on  December 
17,  201 2. ^  3’hat  notice  included  a 
descrii)tion  of  the  content  of  Form  d’O 
and  when  a  person  would  he  required 
to  file  I’orm  TO. 


proyided  the  ineyiously  mentioned 
mitigation,  monitoring,  and  reporting 
reijuiremenls  are  incorporated. 

Dated:  F’diniarv  14.  201 
Helen  Dolile, 

Aclinf’  Director.  Office;  e)f  Pre)le;cle;el  Iie's<)iirc(;s. 
,\eilie>ned  Meirine;  h'islie;ri(:s  S(;rvie:e;. 

|1'K  Doe.  2(u:i-l):i«(m  I'iled  2-l‘l-i:i;  ainl 
BILLING  CODE  3510-22-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act.  this  Notice 
announces  that  the  Information 
Collection  Request  ("ICR”)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (“OMB”)  for 
reyiew  and  comment.  The  ICR  de.scrihes 
the  nature  of  the  information  collection 
and  its  expected  costs  and  burden. 

DATES:  Comments  must  he  submitted  on 
or  before  March  22.  2013. 

ADDRESSES:  Send  comments  regarding 
the  burden  e.stimated  or  any  other 
as])ect  of  the  information  collection 
described  in  this  Notice,  including 
suggestions  for  reducing  the  burden,  to 
the  addre.sses  below.  Plea.se  refer  to 
OMB  Control  No.  3()38-NE\V,  Form  TO 
in  any  corres])ondence.  Submit 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  by  the 
following  method: 

MenI:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  (iin’C.  725  17lh  Street 
N\V.,  Washington.  D(i  20503. 

And 


'  Si;i;  17  CI'K  14.S.<I. 

-Cdiiinioilitv  Options.  77  I'K  2.'):i2().  .\pril  27. 
2012. 

'See  7  U..S.(;.  1a(47)(A)(i).  Nolo  llial  tlu?  swap 
(Idinition  (!\(:lii(los  options  on  Intnri-s  (wliicli  must 
1)0  tradod  on  a  dosionatod  contract  markot  (■'DOM”) 
pursuant  to  part  ;i:t  ot  tlio  Ooininission's 
rof>nlations)  (se<;  Ooinmoditv  lAclian”o  Act  ("Cl'iA") 
section  la(47)(H){i).  7  II..S.(;.  la(47)(I{)(i)).  hut  it 
incindos  options  on  physical  connnoditios  (whothor 
or  not  traded  on  a  DOM)  (.sf.>e  CK,\  section 
la(47)(A)(i).  7  IJ..S.C.  la(47)(A)(i)).  Other  options 
excluded  Irom  the  statutory  definition  ol  swa|)  are 
options  on  any  security,  certificate  of  deposit,  or 
<;roup  or  index  ol  securities,  incliidine  any  inlerest 
therein  or  ha.sed  on  the  yalue  thereol.  that  are 
subject  to  the  .Securities  Act  of  Itri.'i  and  the 
Securities  Kxchange  Act  of  10:14  (.see  OLA  section 
la(47)(H)(iii).  7  U..S.C.  la(47)(H)(iii))  and  foreign 


currency  options  entered  into  on  a  nation.il 
securities  exchange  registered  pursuant  to  section 
()(a)  of  the  .Securities  lixchange  Act  of  I0:i4  (.sc-e 
CliA  section  la(47)(I!)(iy).  7  II..S.C.  Ia(47)(ll)(iy)). 

Note  also  that  the  Conuni.ssion's  regulations 
define  a  connnodity  option  transaction  or 
connnodity  option  as  "any  transaction  or  agreement 
in  interstate  commerce  which  is  or  is  held  out  to 
lie  of  the  character  of.  or  is  commonly  known  to  the 
trade  as.  an  'option.'  'priyilege.'  'indemnity.'  'l)id.' 
'offer.'  'call.'  'put.'  'adyance  guaranty'  or  'decline 
guaranty'."  17(;i''R  t.:i(hh).  for  imrposes  of  this 
release,  the  Commission  uses  the  term  "commodity 
options"  to  ap|)ly  solely  to  commodity  options  not 
excluded  from  the  swap  definition  set  forth  in  ClkA 
section  la(47)(A).  7  II..S.C.  la(47)(A).  hast  year,  the 
Commission  puhlished.  jointly  with  the  .Securities 
and  fxdiange  Commission  ("SfC")  final  rules  to 
further  define,  among  other  things,  the  term 


"swap.  "  .See  further  Definition  of  ".Swap.  " 
".Security-liased  .Swap."  and  ".Security  llased  .Swa)) 
,\gr(!ement  .Mixed  .Swaps:  .Security-liased  .Swap 
.Agreement:  final  Rule.  77  f'R  411207.  .August  Cl. 
2012  ("I’roduct  Definitions  fimil  Rules").  The 
Product  Definitions  final  Rules  address  the 
determination  of  whether  a  commodity  option  or  a 
transaction  with  optionality  is  sidiject  to  the  swa|> 
definition  in  the  first  instance.  If  a  commodity 
option  or  a  transaction  with  optionality  is  excluded 
from  the  scope  of  the  swap  definition  (for  example, 
if  it  is  an  excluded  forward  contract — .sc-e  j'r/.  at 
48227).  tiu!  commodity  ojitions  rules,  including  the 
l''orm  TO  reporting  re(|uirement.  are  not  applicable. 

‘  .See  .Agency  Inforniiition  Collection  Actiyities: 
Pro|)osed  Collection.  Comment  Reipiest:  form  ')'(). 
.Annual  Notice  filing  for  Counterparties  to 
Unreported  Trade  Options.  77  fR  74(147. 
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Ihirdan  sl(tt(inwnt:'V\n'.  Commission 
estimates  the  burden  ol  this  collection 
of  information  as  follows: 

Estimated  Annual  Reporting  Burden  Hours  and  Burden  Hour  Costs 


17  CFR 

Annual 
number  of 
respondents 

Frequency  of 
response  per 
respondent 

Hours  per 
response 
and  cost 

Total  annual 
responses 

Total  hours 
cost 

Part  32,  Appendix  A,  Form 
TO. 

100 

Annually  . 

2  hours  at  $200  per  re¬ 
sponse 

100  (one  form  per  other¬ 
wise  unreported  trade 
option  participant). 

$20,000  (100  responses 
times  2  hours  per  re¬ 
sponse,  based  on 
$  100/hour). 

(Authority:  44  U.S.('..  3.'j()1  c/  sacj.) 
Dated:  l•'el)^uaIy  IS. 

Melissa  I),  lur^eiis. 

S(!cr(‘tary  of  thy  (Jonunissian. 

|FR  Dim:.  201  ;t-():t7!12  I'ihul  »;4.")  iiin| 

BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2013-OS-0028] 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 


'I’he  l)e])artment  of  Defen.se  has 
submitted  to  OMll  for  clearance,  the 


■The  ('.(iiiiinission  (!.sliiniil(!s  that  (Mililies  will 
spiaul  SniO  p(M'  hour.  I'lii!  SKHI  |)i!r  hour  oslimalo 
was  u.simI  as  the  av(ua<;(!  hourlv  waf^e  rale  in  thi! 

I’K.X  s(H:tion  olTho  hihuiial  Husiniiss  (ionducl 
.Standards  h»r  .Swap  Ihsders  and  .Major  .Swap 
Participants  linal  rnli!  (.see  Dniies  Rnhw:  Fninnfs 
('.oininission  M(!rchant  and  Inlrodiuaii"  lirokiu' 
(ionllicls  ol  lnten^st  Knios:  and  Child  (ioinplianci! 
OITicor  Knhis  lor  .Swap  Dealers.  .Major  .Swap 
Participants,  and  Futures  (ionnnission  Miirchanls. 

77  F'K  2012S.  2(I1!I4  (.\pr.  :t.  2012))  and  the  wa^e 
rale  lor  CCOs  under  llu;  DCO  final  rul(!s  (.sc-e 
Proposed  Collection,  (ioininent  K<H|uest:  Further 
Definition  of  ".Swap."  ".Sitcurity-Uased  .Swap."  and 
".S(K:urilv-Hased  .Swap  Afiieemenl'";  Mixetl  .Swa|)s: 
.Securily-Hased  .Swa|)  .Xenieinent  Recordlauipine: 
Hook-out  .\er(‘(!inent  Confinnation.  70  FR  (>(i;t44. 
0*I42K  (.\u”.  to.  2012)).  As  the  Commission 
explained  in  tlie  Internal  Husiness  ConducI 
.Slandards  final  rule.  Ihe  estimate  of  .S100  per  hour 
was  based  on  nicenl  Bureau  of  Lahor  .Statistics 
lindin^s.  including  tlu;  mean  liourlv  wa^e  of  an 
employee  under  occupation  code  2:<-101 1. 
■■Lawyers."  that  is  mniiioviHl  hy  tin;  ■■.Securitiiis  and 
Commodity  Contracts  Intermediation  and  Hrokeraj’i! 
Industry."  wliich  is  .SK.a.20.  The  mean  hourlv  w.i^e 
of  an  emplo\'ee  under  occupation  code  1  l-:io:<  1 . 
■■Financial  Manaf^m."  in  the  .same  industrv  is 
.SKO.OO.  .Additionally.  .SlFMA's  ■  Report  on 
Mana^i^nent  fs  Professional  liarnines  in  llu? 
.S(!curili(!s  Industry — 201  I  "  i^slimates  Ihe  ax^ma^e 
waee  of  a  compliance  attorney  at  .S!lli.42  and  a 
compliance  specialist  in  Ihe  tI..S.  at  .S74.K.A  per 
hour.  .As  in  those  rules.  Ihe  Commission  is  usine  a 
.S100  i)er  hour  wage  rati;  in  calculating  llie  cost 
hurdens  imposed  hy  this  collection  of  information 
and  r(!(|uesls  coimmail  on  the  accuracy  of  its 
estimate. 


following  projto.sal  for  collocliou  of 
itifonmiliou  uiuhtr  tho  jtrovi.siou.s  of  iho 
Paperwork  Reduction  Ac:t  (44  ll.S.C',. 
(;ha])ter  3.')). 

DATES:  C'.on.sideration  will  he  given  to  all 
comments  received  hy  March  22.  2013. 

Titio,  Associdtod  Form  and  OMB 
iVumher:  Imderal  Agency  Retail 
Pharmaev  Program;  OMIl  (Control 
Numher '()72()-()()32. 

Typo  of  Bo(]iiost:  Extension. 

\’uml)or  of  Bosi)ondoi}ts:  2.'i(). 

Bosponsos  por  Bospoiidont:  8. 

Annual  Bosponsos:  2()()(). 

Avoraoo  Bnrdon  por  Bosponso:  (5 
hours. 

Annual  Bnrdon  Hoars:  lO.OOO. 

X’oods  and  Usos:  Tin!  I)(!i)artment  of 
D(!f(!use  (Doll)  is  extending  the 
information  colhiction  nupiirtiments 
und(!r  curr(!nt  OMH  control  numh(!r 
()72()-(){)32.  .S])(!cifically,  under  the 
coll(!ction  of  iidbrmation,  nyspoiuhints 
(drug  manufacturers)  will  base  refund 
calculation  reporting  retiuirements  on 
both  th(!  Fed(!ral  Qtiling  Price  and  tin! 
l''(!deral  .Sup|)ly  Schedule  Price, 
whichever  is  lower.  Previously,  drug 
manufacturers’  reporting  ngjuirements 
addr(!.ssed  only  the  Ft!deral  Ceiling 
Price.  Doll  will  use  the  reporting  and 
audit  capabilities  of  the  Phariuiicy  Data 
Transaction  .Service  (PDT.S)  to  validate 
rebinds  owixl  to  the  Government.  The 
government  received  approximately 
Sl..‘j  billion  from  ])h;irmaceutical 
comjianies  as  a  result  of  this  program/ 
ntfund  calcuhition  ntporting 
nKpiintnntnts. 

Affoctod  Pnblic:  business  or  other  for- 
profit. 

Frotpionoy:  (In  occtision. 

Bospondont’s  Ohiioation:  Vohmtarv. 

OMB  Desk  Officor:  Mr.  )ohn  Krattnntr. 

\Vritt(!n  comments  and 
recomnnnnlations  on  the  ])ro])o.si!d 
information  collection  should  he  sitnt  to 
Mr.  Kraemer  at  the  (Iffice  of 
Managttment  and  budget.  Desk  (Ifficitr 
for  Doll,  Room  H)23(i,  N(!W  l*>xecutiv(! 
(Iffict!  building,  Washington,  IXi  2(),')()3. 

You  may  also  submit  comments, 
identified  hy  docket  number  and  title, 
by  the  following  method: 


•  Fodoral  oBaloinaking  Portal:  http:// 
\\  \\'\v.ro<^nlations.^ov.  Follow  the 
instructions  for  submitting  comments. 

Instructions:  All  submissions  received 
mu.st  include!  Iht!  agency  name,  docket 
numher  and  title  for  this  Federal 
Register  document.  The  general  poliev 
for  comments  and  other  submissions 
from  members  of  the  public  is  to  make 
these  submissions  available  for  ])ul)lic 
vi(!wing  on  the  lnterm!t  at  http:// 

WWW’. rognlations.gov  i\s  tluw  art! 
n!ceiv(!d  without  chaiigt!,  including  anv 
jier.sonal  identifieus  or  contact 
information. 

1)01)  Oloaranco  Officor:  Ms.  Patrici:i 
Top])ing.s. 

Written  n!(|uests  h)r  copies  of  th(! 
iidbrniiition  collection  proposal  should 
1)(!  sent  to  Ms.  To])pings  at  WlhS/F.SD 
Information  Miinagement  Division,  4800 
Mark  Center  Drive,  Fiist  Tower,  .Suite 
02C00.  Al(!xandria.  VA  223!j0-3100. 

Dated;  |ainiary  31. 2013. 

Aai'dii  Si<!g«!l. 

Allornalo  OSI)  Vodtmd  Bo^istor  I.ioison 
Officor.  Doportiuonl  of  Dofonso. 

|FR  Doc.  2(n:i-0:tK2.A  Fihicl  2-10-13:  H:4.A  anil 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-001 5] 

Agency  Information  Collection 
Activities;  Comment  Request;  William 
D.  Ford  Federal  Direct  Loan  Program 
(DL)  Regulations 

agency:  llejiartment  of  Education  (ED), 
lutderal  .Stiuhint  Aid  (F.SA). 
action:  Notice. 

SUMMARY:  In  accordanct!  with  tlu! 
Paperwork  Reduction  Act  of  1 !)().')  (44 
li..S.(].  chapter  3,'il)l  ot  so(].),  ED  is 
jiroposing  an  extension  of  an  existing 
information  collection  of  a  jireviouslv 
aj)])roved  information  collection. 

DATES:  Interestiid  jiersons  are  invited  to 
submit  comments  on  or  before  Ajn  il  22, 
2013. 
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ADDRESSES:  Comments  siil)mitled  in 
response  to  this  notice;  should  he 
submitted  electronically  through  the 
Fedinal  eRnlemaking  Fortal  at  http:// 
i\  \\'\\'.r(;<^iiI(itions.g()\'  hv  selecting 
Docket  ID  numh(!r  l'iD-2()13-lCCD-()()ir) 
or  via  ])ostal  mail,  commercial  deliverv. 
or  hand  delivery.  Pl(;as(!  note  that 
comments  snhmittiul  by  lax  or  email 
and  tho.se  submitted  alter  the  c:omment 
])(!riod  will  not  he  accepted.  Writlim 
re(]uests  for  information  or  c:omments 
snhmittful  by  postal  mail  or  dcdivery 
should  he  addressed  to  the  Director  of 
the  Information  Colhiction  (Clearance 
Division,  II. S.  De])artment  of  E(hu:ation, 
400  Maryland  Avenue  .S\V..  LH),  Room 
2E117.  VVa.shington,  DC  20202-4.'137. 

FOR  FURTHER  INFORMATION  CONTACT: 

Electronically  mail 
lCDocketMgr@ini.gov.  Phnise  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  I'he 
Department  of  Education  (ED),  in 
accordance  with  the  Pa])erwork 
Reduction  Act  of  IttO.')  (PRA)  (44  II.S.C. 
3.'50()(c)(2)(A)),  provid(!s  the  general 
l)ul)lic  and  Federal  agencies  with  an 
o])])ortnnit V  to  comment  on  pro])osed. 
nndsed.  and  continuing  colhictions  of 
information.  'Phis  hel])s  the  Dfjpartment 
assess  the  impact  of  its  informatic)n 
coll(!Ction  recinirements  and  minimize 
the  public's  re]jorting  burden.  It  also 
ludps  the  public  understand  tin; 
D(!])artment's  information  collection 
re(]nirements  and  provide  the  recpiested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  ])roj)os(!d 
inlbrmation  collection  recjnest  (ICR)  that 
is  de.scrihed  below.  The  Department  of 
Education  is  especially  interested  in 
j)uhlic  comment  addressing  the 
following  i.ssues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
D(!partment:  (2)  will  this  information  he 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  (piality.  utility,  and  clarity  of  the 
information  to  he  collected;  and  (fj)  how 
might  the  Department  minimize  the 
burden  of  this  collec:tion  on  the 
respondents,  including  through  the  use 
of  information  technology.  Plea.se  note 
that  written  comments  received  in 
res])onse  to  this  notic(!  will  he 
considered  ]mhlic  records. 

Title  of  Collection:  W'iWhim  D.  Ford 
Federal  Direct  Loan  Program  (DL) 
Regulations. 

OMB  Control  Number:  184r)-0()21. 

Type  of  Review:  an  extension  of  an 
existing  information  collection  of  a 
previously  a])j)roved  information 
collection. 


Bes})on(lents/A ffected  Pi i hlic: 
Individuals  or  hou.seholds;  State.  Local, 
or  Tribal  (lovcnniiKMits;  Private  .Sector. 

Total  Estimated  Number  of  Anmud 
Responses:  (i,()()3.()(i7. 

'Toted  Estinuded  Nnmlmr  of  Anmnd 
Barden  Honrs:  ,')3.'5.Ut)8. 

Abstract :'Vhv.  William  D.  Ford  Fiuleral 
Dinjct  Loan  Program  r(!gnlations  cov(!r 
ar(;as  of  i)rogram  administration.  Th(;s(i 
regulations  are  in  place  to  minimize 
administrative!  burden  for  program 
partici])ants,  to  determine  eligibility  for 
and  provide!  preegram  benefits  te) 
he)rre)we!rs.  anel  te)  prevent  franel  anel 
ahu.se  of  ])re)gram  fnnels  te)  pre)te!e;t  the 
taxpayens'  interersts.  This  reepieest  is  for 
e:e)ntinueel  ;i])pre)v<d  of  re!])e)rting  anel 
re!e:e)relkee!j)ing  related  te)  the 
aelministrative  reejuirements  of  the 
Diree:t  Loan  prt)gram. 

Diileiel;  l'’e:l)riiarv  13,  2013. 

Kate!  Mullan, 

Acting  Director.  Infoiination  Collection 
Cleoronce  Division,  Privacy.  Infovnuition  and 
Records  .ManngeinenI  Services.  Office  of 
.Mnnngeinent. 

II'K  Doc.  2e)i;i-t):{7a‘t  l•'il(!(l  a:4.")  ainl 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards;  Arts  in 
Education  Model  Development  and 
Dissemination  Program 

AGENCY:  ()ffie:e!  e)f  lnne)valie)n  anel 
Impreevement,  De!])artme!nt  e)f  Eelue;atie)n. 
ACTION:  Ne)tie:e. 


Ove'rview  Information 

Arts  in  Education  Model  Development 
and  Dissemination  Program 

Ne)lie:e  inviting  applie;atie)ns  tor  new 
awarels  for  fiscal  yexir  (FY)  2013. 

Cliitaleig  e)f  lueeleeral  Deinieestie:  Assistane;e! 
(Ll'llA)  Nuinl)e!r;  84.3.3113. 

DATES:  Applications  AvaiUdde:  Fehrnarv 
20,2013. 

Deadline  for  Notice  of  Intent  to  Applv: 
Mare;h  22.  2013. 

Deadline  for  'Transmitted  of 
Applie:eitie)ns:  April  22,  2013. 

Denielline  for  Intergeivernmental 
Bewienv:  june  20,  2013. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose;  e)f  Progremn'Yhe  Arts  in 
Eelue;atie)n  Me)ele!l  De!ve!le)])me!nt  anel 
Disseiminatie)!!  (AEMDD)  ])re)gram 
su])i)e)rts  the  enhancement.  (!xpansie)n. 
ele)e;nmentatie)n,  evalnatie)]),  anel 
elisseminatie)])  e)f  innovative.  ce)lu!,sive 
meielels  that  are  haseiel  on  re!Si!are;h  anel 
have  elemonstrateel  that  tluw 


(dfee.tively —  (1)  lnt(!grate  stanelareks- 
haseel  arts  e!elne:atie)n  inte)  the  e;e)re! 
e!le!me!ntarv  anel  mielelle  scheie)! 
e;nrricuhnn;  (2)  strengthen  stanelarels- 
haseel  iirts  in.structie)n  in  thexse  graeles; 

<mel  (3)  impre)ve  stuelents’  ae:aelemie: 
pe!rfe)rm€me;e.  ine;lueling  their  skills  in 
e:re!ating,  |)e)rfe)rming,  anel  re!S|)e)neling  te) 
the  arts.  Pre)je!e:t.s  fnneleiel  thre)ugh  the 
AEMDD  i)re)grinn  iire  inteneleel  te) 
ine:re!ii.se  the  ame)unt  e)f  natie)nally 
aviulahle  infe)rmatie)n  e)n  effee;tive! 
me)elel.s  for  eirts  euliu'.ation  that  inteigrate 
the!  arts  with  stanelarels-baseel  e!elucatie)n 
pre)grams. 

Prie)rities:'Th\s  e:e)mpe!titie)n  ine;hiel(!.s 
e)ne!  ah.se)lute  prieerity  anel  fe)ur 
e:e)m])etitive  pref{!rene:e  prie)riti(!.s  that 
are  explained  in  the!  fe)lle)wing 
l)aragraph.s.  Ah.solute  priority  1  is  fre)m 
the  ne)tice  of  final  ])rie)rity. 
reeiuirements,  anel  de!finitie)ns  tor  this 
pre)gram.  published  in  the  Federal 
Register  on  Mare;h  30.  200.3  (70  FR 
10234).  The  e:e)mpe!titive  ])re!fere!ne;e 
])rie)rities  are  freem  the  notie:e!  e)f 
su])])lemental  prieeritiexs  anel  ele!finitie)ns 
for  eli.se:re!tie)narv  grant  i)re)gram.s, 
pnhlisheKl  in  the  Federal  Register  e)n 
Dt!e:e!ml)e!r  1.3.  2010  (73  FR  78480).  anel 
e:e)rre!e:te!el  e)n  May  12.  2011  (70  FR 
27037)  (.Snpple!me!ntal  Prie)ritie!s). 

Abseelnte;  Prienitv:  Fe)r  FY  2013  <mel 
;iny  snl)se!e|ue!nt  year  in  whie:h  we  make! 
awiirels  fre)m  the  list  e)f  unfnnele!el 
;ipplie:ants  freem  this  e:e)mpe!titie)n.  this 
])rie)rity  is  an  ahseelnte  prieerity.  Uneler  34 
CFR  73.103(c)(3)  we  e:e)nsieler  eenly 
applie;atie)ns  that  me!e!t  this  ])rie)rity. 

This  ])rie)rity  is; 

This  ])rie)rity  snpj)e)rt.s  ])re)jee:ts  that 
enhane;e!,  e!xpanel.  ele)e:ument.  evaluate, 
anel  eli.sseminate  inne)vative,  e;e)he!.sive 
me)elels  that  are  ha.seel  e)n  re.seare;h  anel 
have  elemon.strateel  their  effee:tive!ness  in 
(1)  inte!grating  stanelarels-haseul  arts 
e!due;ation  inte)  the  e;e)re!  elementarv  e)r 
mielelle  sche)ol  e:urrie;ulum,  (2) 
strengthening  standarels-based  arts 
instrue;tie)n  in  the  elementary  e)r  mielelle 
.se:he)ol  graeles.  anel  (3)  impre)ving  the 
ae:<iele!mic  perfe)rmane:e!  of  .stnelemts  in 
elementarv  e)r  mielelle  sche)e)l  graelexs, 
ine:lueling  their  skills  in  e;re!ating, 
j)e!rfe)rming,  anel  reispeeneling  te)  the  arts. 

In  e)reler  te)  me:et  this  prie)rity,  an 
;i])plie:imt  must  elemonstrate  tlnit  the 
nie)ele!l  pre)je!e;t  fe)r  whie;h  it  seueks  funeliug 
(1)  .servers  e)nly  ele!me!ntary  .se;he)e)l  e)r 
mielelle!  ,se;he)e)l  graelexs,  e)r  heeth,  emel  (2) 
is  linkeul  to  .State  anel  natie)nid  stanelarels 
inteneleel  te)  enable  all  stuelents  te)  meeet 
eihallenging  e!xpe!e:tatie)ns  anel  te)  im|)re)ve 
stneient  anel  .sche)e)l  j)e!rfe)rmane;e!. 

Nje)le!:  Natieineil  steinekirels  iire:  the!  ails 
sliinelarels  ele!ve!le)])(!el  ley  the)  (Ie)nsi)rtiinn  e)f 
Natieaiiil  Arts  Eehiciitie)!)  Asse)e;ialie)ns  eer 
aneitlieer  e:e)ini);inil)le!  seil  eef  n;ilie)niil  eirts 
stanelarels.  The:  stanelarels  ele!ve:le)j)eiel  by  the: 
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(ioiisorliiiin  oiilliiio  what  stiuhaits  should 
know  and  ho  ahh;  to  do  in  llu!  arts.  Tlioso  aro 
not  Di^partiiKMit  standards. 

(A)mpt‘titi\'(‘  Pivfcranci^  Priorities:  h’or 
KY  2018  and  anv  siibsetpaait  year  in 
which  we  make  awards  Irein  tlie  list  of 
unfunded  applicants  from  this 
competition,  these  priorities  are 
comptditive  pnderence  priorities.  Under 
84  CiFR  7.'j.1().')(c)(2)(i).  we  award  ii])  to 
an  additional  10  points  to  an  applicant 
that  meets  Priority  1.  up  to  an  additional 
10  poiids  to  an  iipplicant  that  meets 
Priority  2,  np  to  an  additional  .'i  itoints 
to  an  apj)lic,ant  that  meets  Priority  8, 
and  np  to  an  additional  .1  points  to  an 
ap])licant  that  meets  Priority  4. 

Therefore,  the  maxiimim  number  of 
competitive  preference  ])oints  that  an 
application  can  receive  under  this 
competition  is  80  points,  depending  on 
how  well  the  ap])lication  meets  oiu;  or 
more  ofthe.se  i)rioriti(!.s. 

When  using  the.se  ])rioritie.s  to  give 
comj)etitive  jjnderence  to  an 
aj)j)lication.  we  will  review  the 
applications  using  a  two-stage  review 
process.  In  the  first  stage,  we  will 
review  the  a|)plications  withont  taking 
th(i  competitive  ])r(!ter(mce  ])rioritie.s 
into  account.  In  the  .siicond  stage,  wi; 
will  review  the  applications  rated 
highest  in  tlu;  first  .stage  of  tin;  process 
to  det(!rmine  whetluir  tluiv  will  rticeive 
the  comi)etitive  jjndenmce  ])rioritv 
points.  We  will  consider  awarding 
comp(!titiv(!  preference  j)rioritv  ])oints 
only  to  those!  applicants  with  to])-ranked 
.sconis  ha.sed  on  the  sehiction  criteria. 

An  apj)licant  must  identify  in  the 
jjroject  narrative  section  of  its 
ap|)lication  th(!  priority  or  ])riorities  it 
wishes  the  Dcipartmeid  to  consider  for 
])nrpo.ses  of  earning  the  com])etitive 
|)reference  ])riority  ])oints. 

These  priorities  are: 

Priority  1 — Building  Evidence  of 
Effect ivene.ss  (0  to  10  Points) 

Projects  that  projiose  evaluation  plans 
that  arc!  likelv  to  produce!  valiel  anel 
re!liahle  e!viele!ne:e!  in  enie  e)r  me)re!  e)f  the 
fe)lle)wing  ])rie)rity  are!as:  (a)  Impreeving 
pre)je!e:t  ele!sign  anel  im])le!me!ntatie)n  e)r 
eleisigning  more  efleeitive  future!  pre)ie!e:ts 
te)  impre)ve!  e)ute:e)me!S.  (h)  Iele!ntifying 
anel  impren  ing  prae;lie:e!s,  slrale!gies.  anel 
pe)lie;ie!s  that  may  e:ontril)ute!  te) 
impre)ving  e)ute:e)me!s. 

llneler  this  prie)rity,  at  a  minimum,  the 
e)ute:e)me  e)f  inte!re!.st  is  te)  he!  me!asureel 
multi])le!  time!s  hefe)re!  anel  afte!)'  the 
tre!atment  leer  ])re)je!e:t  partie:i])ants  anel, 
wh(!re!  feiasihle,  fe)r  a  e:e)mj)arise)n  gre)up 
e)f  ne)n-j)artie:ipants. 


Priority  2 — Supporting  Programs, 
Prae:tices,  or  Strategies  for  Which  'I’here 
Is  Strong  or  Moderate  Evidenf:e  of 
EBectiveness  (0  to  10  Points) 

Projects  that  are  sapiwrted  hv  stron<> 
or  moderate  evidence. 

A  ])re)je!e:t  that  is  sn])])e)rte!el  hv  stre)ng 
e!viele!ne:e!  (as  ele!fineel  in  this  ne)tie:e!)  will 
re!e:e!ive!  nieere!  ])e)ints  than  a  |)re)je!e:t  that 
is  sup|)e)rte!el  hv  meeeleaate  e!viele!ne:e!  (as 
elefineKi  in  this  ne)tie:e!). 

Priority  8 — Turning  Around 
Persistently  Lowest-Achieving  Schools 
(0  to  5  Points) 

Pre)je)e:ts  that  are!  elesigneel  to  aelelre!ss 
eene  or  me)re!  e)f  the  fe)lle)wing  ])rie)rity 
are!as: 

(a)  lm])re)ving  stuelent  ae;hie!vement  (as 
elefineul  in  this  ne)tie:e!)  in  persistently 
le)we)st-ae;hieving  .se:he)e)ls  (as  elefineel  in 
this  ne)tie;e!). 

(h)  Pre)vieling  .se!rvie:e!s  te)  stnelents 
enre)lle!el  in  persistently  le)we!.st- 
ae;hieving  se:he)e)ls  (as  ele!fine!el  in  this 
ne)tie;e!). 

Ne)le!:  14)1-  the  |)iirpose!S  e)f  tliis  |)rie)rilv.  llie: 
Deipiirlme!))!  e:e)nsiele!rs  se;l)e)e)ls  Ileal  aie! 
ieleMiliiieiel  as  Tie:)'  I  e)r  Tie!)'  II  se:l)e)e)ls  iinele!!’ 
ihei  .Se:he)e)l  liiipre)ve)iiie)nl  (aiiiils  jemgi'ani  (seie: 

7. ")  k'R  ()(>8()8)  as  ])iirl  e)f  a  Slalei's  ap|)i'e)ve!el  h'Y 
2UU!).  I'Y  2010.  e)r  1^'  201 1  applie:alie)i)s  le)  he: 
peii'sisleiiilly  le)we!sl-ae:liie:\'ii)g  se:l)e)e)ls.  A  lisi 
e)f  Iheise!  Tieir  I  anel  'I'ieM-  II  schools  e:ai)  he 
leennel  e)i)  Ihe!  neparlineiiil’s  Weih  silei  al  http:// 
\\\\w2.e(l.p,()v/pro‘j,r(iins/sii/ index. haul. 

Priority  4 — Technology  (0  to  .'j  Points) 

Pre)je!e;ts  that  are  elesigneel  le)  im])re)ve! 
stuelent  achievemeent  (as  elefineel  in  this 
ne)lie:e)  eer  te!ae;he!r  e!ffe!e:live!ne)ss  ihreeugh 
the!  use!  of  high-epiality  eligital  teeeels  eer 
malen  ials,  whie:h  may  ine:luele!  i)re!])aring 
le!ae;hers  te)  use  the  te!e:hne)le)gy  tee 
impreeve!  instruclieen.  as  well  as 
eleveloping,  imjeleementing,  eer  evaluating 
eligital  teeols  eer  materieds. 

/\})pIication  Reepdrements:  To  he! 
eligible  fe)r  AEMDD  funels,  a))plie:ants 
must  ])re)pe)se!  te)  aelelre!ss  the  ne!e!els  of 
le)W-ince)me  e;hilelre!n  hv  e:arrving  e)ut 
pre)je!e;ts  that  .se!rve!  at  leuist  e)ne! 
e!le!me!ntary  e)r  mielelle  .se;he)e)l  in  whie:h 

8. ')  j)e!re:e!nt  e)r  me)re!  e)f  the!  e:hilelre!n 
e!nre)lle!el  are  fre)m  le)w-ine:e)me!  families 
(ha.seul  e)n  elata  u.seel  in  me!e!ting  the! 
])e)ve!rty  e:rite!ria  in  Title  I,  Se!e:tie)n 
1118(a)(.'))  e)f  the!  Ele!me!ntary  anel 
Se!e:e)nel<iry  Eelne:atie)n  Ae;t  e)f  1008,  as 
iuneneleui  (liSl^A)). 

Definitions 

'fhe!  eleefinilieens  fe)r  ‘arts”  anel 
“inteegrating,”  as  useel  in  this  ne)tie:e!,  are 
fre)m  the  ne)tie;e!  e)f  final  ])rie)ritv, 
re!epiire!me!nts,  anel  ele!finitie)ns  fe)r  this 
])re)gram,  puhlisheel  in  the!  Federal 
Register  e)n  Mare:h  80.  2()().8  (70  FR 
10284).  The  remaining  elefinitions  are! 


fre)m  the!  Su|)plemental  Prie)rilie!S 
puhlisheul  in  the  Feuleral  Register  e)n 
De!e:e!ml)e!r  1.8.  2010  (78  FR  784t50),  anel 
e:e)rre!e:te!el  e)n  May  12,  2011  (70  h'R 
27087). 

Arts  ine;luele!s  musie;,  elane;e,  theeate!)', 
meeliii  arts,  anel  visual  arts.  ine;lueling 
Idik  arts. 

CAtrefidlv  matched  compenison  groap 
design  means  a  ty])e!  e)f  epiasi- 
e!xperime!ntal  stuely  (as  elefineel  in  this 
ne)tie:e!)  that  attem])ts  te)  appre)ximate!  an 
e!xpe!rime!ntal  stuely  (as  elefineel  in  this 
ne)tie:e!).  Meere  spe!e:ifie:€dly.  it  is  a  ele!sign 
in  whie:h  pre)je!e:t  partie;ii)ants  are! 
mate:he!el  with  ne)n-])artie:ipants  l)ase!el  e)n 
key  e:harae:te!ristie:s  that  are  thought  to  he! 
relatenl  te)  the  e)ute;e)me.  The.se 
e:harae;teri.stie:.s  ine;luele.  hut  are  not 
limited  to:  (1)  Prie)rte.st  se:ore!.s  anel  e)the!r 
measmes  of  ae:aelemie:  ae’.hievement 
(preeferahly,  the  same!  measures  that  the 
stuely  will  use  to  ewaluate  e)ute:e)mes  fe)r 
the  twe)  gre)ups);  (2)  Deme)graphie: 
e:harae:te!ri.stie:s,  sue:h  as  age,  elisahility, 
geneler,  English  i)re)fie:ie!ne:y,  e!thnie:ity, 
pe)verty  lewel,  parents’  e!elue:atie)nal 
attainment,  anel  single!-  eer  twe)-])are!nt 
family  hae:kgre)unel;  (8)  'fhe  time!  i)e!rie)el 
in  whie:h  the  twe)  gre)ui)s  are  stuelieul 
(e!.g.,  the  twe)  gi'e)U]),s  ai'e  e:hilelre!n 
e!nte!ring  kinele!rgiirte!n  in  the  same!  year 
as  e)])pe)seel  te)  se!e|ue!ntial  ve!ars):  anel  (4) 
Me!the)els  useel  te)  e:e)lle!e:t  e)ute:e)me!  elata 
(e!.g..  the  same  te!st  e)f  reaeling  skills 
aelministe!re!el  in  the  same!  wav  te)  l)e)th 
gre)ui)s). 

Experimented  study  mexms  a  stuely 
tliat  e!mple)vs  ranele)m  assignmemt  e)f.  fe)r 
e!xample!,  stuelents,  le!ae:he!rs.  e;la.ssre)e)ms, 
.sche)e)ls.  or  eli.strie:t.s  te)  ])artie:ipate  in  a 
])re)je!e:t  being  eviiluateel  (treatment 
gre)!!)))  e)r  ne)t  te)  ])artici])ate  in  the 
pre)je!e:t  (e;e)ntre)l  gre)up).  The  e!ffee;t  e)f  the 
pre)jee:t  is  the  average  elifference  in 
e)ute;e)me).s  hetwe^en  the  treatment  anel 
e:e)ntre)l  gre)Uj).s. 

Integrating  means  (i)  ene:ouraging  the 
use  of  high-ejuality  arts  in.strue;tie)n  in 
e)the!r  acaelemie:/e:e)nte!nt  areas,  anel  (ii) 
.strengthening  the  ])lae:e!  of  the  arts  as  a 
e:e)i’e!  ae:aelemie:  suhjeeit  in  the  se:he)e)l 
e:urrie:ulum. 

Interrupted  time  series  design  nunms 
a  type!  e)f  e]ua.si-e!X])e!rime!ntal  stuely  (as 
ele!fineel  in  this  ne)tie:e!)  in  whie:h  the! 
e)ute:e)me!  e)f  inte!re!st  is  measureel 
multiple!  timers  hefeere  anel  afte!r  the 
tre!atme!nt  fe)r  ])re)gram  partie:i])ants  eenly. 
If  the  pre)gram  hael  an  impae:t,  the! 
e)ute:e)me!s  afte!r  trexitment  will  have  a 
eliffere!!!!  .sle)j)e!  or  level  freem  those  helbre 
tre!atment.  That  is,  the  se!rie!s  .she)ulel 
.she)W  an  ■‘interrnptie)!!”  e)f  the  ])rie)r 
situation  at  the  time!  when  the  pre)gram 
was  im])le!me!nte!el.  Aeleling  a  e;om])arise)n 
green])  time  seniees.  suc:h  as  se:he)e)ls  not 
partie:ipating  in  the  jirogram  eer  seiheeeels 
j)artie:i])ating  in  the  preegram  in  a 
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(lit'ferent  geogra])hi(:  area,  substantially 
increases  the  ndiability  of  the  findings.' 

Modtu'dtv  dvidence  miuins  (!vi{lem:e 
from  ])r(!viou.s  studies  whose;  d(;signs 
can  snp|)ort  causal  conclusions  (i.e.. 
studies  with  high  internal  validity)  hut 
have  limited  g(;neralizal)ilit v  (i.e.. 
moderate  (;xternal  validity),  or  studies 
with  high  external  validity  hut  mod(;rat(; 
internal  validity.  The  following  wonld 
constitute  moderate  evidence: 

(1)  At  least  one  well-d(;signed  and 
well-im|)lement(;d  (as  delin(;d  in  this 
notice)  experimental  or  (piasi- 
experimental  .study  (as  def’im;d  in  this 
notice)  supporting  the  effectiveness  of 
the  jnactice.  strategy,  or  program,  with 
small  sample  sizes  or  other  conditions 
of  implementation  or  analysis  that  limit 
generalizahility: 

(2)  At  least  one  well-designed  and 
well-im]jlemenled  (as  defined  in  this 
notice)  experimental  or  cpiasi- 
experimental  study  (as  defined  in  this 
notice)  that  does  not  demonstrate 
e(inivalenc:e  between  the  intervention 
and  comparison  groups  at  program  entry 
but  that  has  no  other  major  flaws  related 
to  internal  validity;  or 

(8)  (iorrelational  re.s(;arch  with  .strong 
statistical  c{)nlrols  for  s(;lection  bias  and 
for  disc(;rning  the  influi;nce  of  internal 
factors. 

Pcrsistdnllv  Io\vdsl-(ichidviii<>  schools 
means,  as  determin(;d  bv  the  .State;  (i) 
Any  Title  I  school  in  improvement, 
corrective  action,  or  restructuring  that 
(a)  is  among  the  lowest-achieving  five 
])(;rcent  of  Title  1  .schools  in 
improvement,  corrective  action,  or 
restructuring  or  the  lowest-achieving 
five  Title  1  .schools  in  improvement, 
corrective  action,  or  re.structuring  in  tlie 
.State,  whichever  number  of  schools  is 
greater;  or  (b)  is  a  high  school  that  has 
had  a  graduation  rate  as  defined  in  84 
CFR  200.19(1))  that  is  less  than  00 
])ercent  over  a  mnnher  of  years;  and  (ii) 
any  secondary  school  that  is  eligible  for, 
but  does  not  receive.  Title  I  funds  that; 


'  A  single  siil)j(!(;t  or  single  casi;  design  is  an 
adaptation  ol  an  inttarupted  time  series  design  that 
rdies  on  the  comparison  ol  tnsitment  idlects  on  a 
singl(!  suhj(!ct  or  group  ol  single  snhj(icts.  There  is 
little  conTidcmci!  that  lindings  based  on  this  design 
wonld  he  the  sann;  Tor  othm'  memlHMS  oT  the 
popidation.  In  some  single  snhjiait  designs, 
treatnumt  revcasiil  or  imdtiph!  hasdine  designs  are 
nsiul  to  incrtaise  intcanal  validitv.  in  a  tnsitnumi 
nnaasal  design,  alter  a  pnhreatment  orhasdine 
outcome  nusisurement  is  compariul  with  a  post 
Irisitnumt  measnri!.  the  treatment  wonld  th(!n  hi! 
sto|)ped  Tor  a  pm  iod  oT  tiimv.  a  s(K:ond  haselint! 
measnr(!  oT  the  outcome  wonld  lx;  takcai.  Tollowed 
hv  a  .second  ap|)lic:ation  oT  tlx;  triaitnuMit  or  a 
diHercmt  treatnumt.  A  multiple  haseliiu;  design 
addr(!sses  concerns  about  the  elTiuds  oT  normal 
develo|)ment.  timing  oT  tlx;  triaitment.  and  amount 
oTthe  tnaitment  with  treatnumt-njversal  (hisigns  hv 
using  a  varying  tinu!  scliedule  Tor  introduction  oT 
the  treatment  and/or  tnsitments  oTdiTTerent  lengths 
or  intensitv. 


(a)  i.s  among  the  lowost-achioviug  five 
])i;rcont  of  .socotulary  .schools  or  the 
lowost-achioviug  fivo  .socondarv  schools 
in  tho  .State  that  aro  oligihlo  for.  but  do 
not  rocoivo.  Title  1  funds,  whichever 
number  of  schools  is  greater;  or  (b)  is  a 
high  school  th;it  has  had  <i  giiiduation 
rate  as  defined  in  84  CFR  200.19(1))  that 
i.s  le.ss  than  00  percent  over  a  number  of 
years. 

To  identify  the  persistently  lowest- 
achieving  schools,  a  .State  must  take  into 
accoiuit  both;  (i)  The  academic 
achievement  of  the  “all  .students”  group 
in  a  .school  in  terms  of  proficiency  on 
the  .State’s  as.sessments  under  section 
Tlll(l))(8)  of  the  FSEA  in  reading/ 
language  arts  and  mathematics 
combined;  and  (ii)  the  school's  lack  of 
j)rogre.ss  on  those  asse.ssments  over  a 
number  of  years  in  the  “all  students” 
group. 

Qii(isi-cxi)driiiicn1(d  study  means  an 
evaluation  design  that  attem])ts  to 
approximate  an  experimental  study  (as 
defined  in  this  notice)  and  can  sup])ort 
causal  conclusions  (i.e.,  minimizes 
threats  to  internal  validitv,  such  as 
selection  bias,  or  allows  them  to  be 
modelecl).  Well-designed  and  well- 
imi)lemented  (as  defined  in  this  notice) 
(|nasi-experimental  studies  include 
carefully  matched  comi)ari.son  grouj) 
designs  (as  defined  in  this  notice), 
interru])ted  time  series  designs  (as 
defined  in  this  notice),  or  regression 
di.sc:ontinuity  designs  (as  defined  in  this 
notice). 

H(;<>rcssion  discontinuilv  design  stiidv 
means,  in  part,  a  (juasi-experimental 
study  design  (as  defined  in  this  notice) 
that  closely  approximates  an 
experimental  study  (as  defined  in  this 
notice).  In  a  regression  discontimntv 
design,  participants  are  a.ssigned  to  a 
treatment  or  comparison  group  ba.sed  on 
a  numerical  rating  or  score  of  a  variable 
unrelated  to  the  treatment  such  as  the 
rating  of  an  application  for  funding. 
Another  example  would  he  assignment 
of  eligible  students,  teachers, 
c:la.ssrooms,  or  schools  above  a  certain 
sc;ore  (“cut  score”)  to  the  treatment 
grou])  and  assignment  of  those  below 
the  score  to  the  comparison  grouj). 

Strong  evidence  means  evidence  from 
])revious  studies  whose  designs  can 
sn])|)ort  causal  conclusions  (i.e.,  studies 
with  high  internal  validity),  and  studies 
that  in  total  include  enough  of  the  range 
of  ])artici])ant.s  and  .settings  to  ,sui)|)ort 
.scaling  uj)  to  the  .State,  regional,  or 
national  level  (i.e.,  .studies  with  high 
external  validity).  The  following  are 
exam])les  of  strong  evidence; 

(1)  More  than  one  well-designed  and 
well-im])lemented  (as  defined  in  this 
notice)  ex|)erimental  study  (as  defined 
in  this  notice)  or  well-designed  and 


well-im|)lemented  (as  defined  in  this 
notice)  (]uasi-ex|)erimental  study  (as 
defined  in  this  notice)  that  su])])orts  the 
effectiveness  of  the  ])ractice,  .strategy,  or 
|)rogram;  or 

(2)  One  large,  well-designed  and  well- 
im])lemented  (as  defined  in  this  notice) 
randomized  controlled,  multisite  trial 
that  sui)i)ort.s  the  effectiveness  of  the 
|)ractice.  strategy.  t)r  j)rogram. 

Student  achievement  mean.s — (a)  F’or 
te.sted  grades  and  subjects;  (1)  a 
student's  score  on  the  .State’s 
assessments  under  the  E.SEA;  and,  as 
a])})ro])riate,  (2)  other  measures  of 
.student  learning,  such  as  those 
described  in  j)aragraj)h  (b)  of  this 
definition.  ])rovided  they  are  rigorous 
and  com|)arahle  acro.ss  schools. 

(h)  F’or  non-tested  grades  and  subjects; 
alternative  measures  of  student  learning 
and  j)erformance,  such  as  .student  scores 
on  })re-tests  aiivl  end-of-course  tests; 
.student  |)erformance  on  English 
language  })roficiency  asse.ssments;  and 
other  measures  of  .student  achievement 
that  are  rigorous  and  com|)aral)le  acro.ss 
.schools. 

Student  growlh  means  the  change  in 
.student  achievement  (as  defined  in  this 
notice)  for  an  individual  student 
between  two  or  more  ])oints  in  time.  A 
.State  may  akso  include  other  measures 
that  are  rigorous  and  com])aral)le  acro.ss 
classrooms. 

Well-designed  and  well-implemented 
means,  with  res])ect  to  an  exj)erimental 
or  (|nasi-exj)erimental  .study  (as  defined 
in  this  notice),  that  the  study  meets  the 
What  Works  (ileariughouse  evidence 
.standards,  with  or  without  reservations 
(see.  http://ies.ed .gov/ncee/ \ \  \vc/ 
references/ idoeviewer/ 
doc.nspx?docid=lt)trtocid=  l  and  in 
])articular  the  descrij)tion  of  “Rea.sons 
for  Not  Meeting  .Standards”  at  http:// 
ies .ed.gov/ n cee/ 1 \  wc/referen ces/ 
idoeviewer/ 

Doc.  aspx  ?docld=  1 9lrtocId=4tt  reasons). 

Program  Authority:  20  II..S.(;.  7271. 

Applicable  Uegnlations:  (a)  The 
Education  De})artment  (ieneral 
Admini.strative  Regulations  (EDGAR)  in 
84  GFR  })arts  74.  7.'').  77.  7‘).  80,  81.  82. 
84,  80.  t)7,  !)8,  and  9t).  (b)  The  Education 
De])artment  .su.s])ension  and  debarment 
regulations  in  2  GF’R  i)art  848.'j.  (c)  The 
notice  of  final  jtrioritv,  retjuirements, 
and  definitions  for  this  j)rogram. 
])nl)lished  in  the  Federal  Register  on 
March  80.  200.')  (7t)  FR  10284);  (d)  The 
notice  of  final  su|)|)lemental  ])riorities 
and  definitions  for  di.scretionarv  grant 
l)rogram.s,  j)ul)lished  in  the  Federal 
Register  on  December  1.'),  2010  (7.')  FR 
78480),  and  corrected  on  Mav  12,  2011 
(70  FR  27087). 
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Nolo;  Tlu!  rogulalions  in  :{4  pari  7‘) 
apply  to  all  ap))li(:ants  i;x(:(!pt  r(ui(!rally 
Indian  tribiis. 

Ni)l«:  Tlu!  r(!j>nlali()ns  in  34  (3''8  pari  8(i 
a|)|)ly  lo  inslihilions  of  lii<’linr  (Hincalion 
onlw 

II.  Award  Information 

I'vjX!  of  Award:  Iliscrelionarv  grants. 

Kstiinatnd  AvailahU;  Funds: 

.S2. 047.320. 

The  Administration’s  Imdget  riKinest 
lor  FY  2013  does  not  include  hinds  for 
this  |)rograin.  in  |)lace  of  this  program 
and  several  other,  .sometimes  narrowly 
targeted,  programs  focused  on  student 
achievement  in  specihc  subject  areas, 
the  Administration  has  proposed  to 
create,  through  the  ESEA 
reant horizat ion.  a  broader  program, 
"Effetdive  l  eaching  and  Learning  for  a 
Well-Rounded  Education,"  that  would 
support  aciivilies  to  imjjrove  student 
achievement  and  teacher  (Tfectiveness 
in  arts  and  other  subject  areas. 

However,  we  are  inviting  applications 
to  allow  enough  time  to  complete  the 
grant  process  before  the  end  of  the 
current  fi.scal  year,  iff^ongriiss 
a|)propriat(;s  finuls  for  this  program. 

(.ontingent  n|)on  the  availahilitv  of 
hinds  and  the  (|nalitv  of  apjilications. 
we  may  make  additional  awards  in  FY 
2014  from  the  list  of  imhinded 
applicants  from  this  competition. 

Kstimotod  dongn  of  Awards:  .S27.^).()()() 
to  .S32.'i.00()  for  the  lir.sl  year  of  the 
proj(!ct.  Funding  for  the  second,  third, 
and  fourth  years  is  subject  to  the 
availability  of  hinds  and  ihe  approval  of 
continuation  awards  (see  34  (]FR 
7.').2.')3). 

Fstiinatad  Average  Size  of  Awards: 
.S30().()00. 

Esthmtted  Xhnuher  of  Award:  (i. 

Nlite:  The  l)e])arlm(!iil  is  nol  hound  hv  anv 
esliinales  in  lies  nolitH!. 

I^roject  Period:  II])  to  48  months 
(subject  lo  availability  of  hinds). 

Noli;:  The  lirsl  12  months  of  the  proj(;(:l 
period  may  he  used  to  hinld  capacilv  lo 
elfeelivid  v  carry  out  I  In;  (:om])rehensive 
activities  involved  in  the;  evaluation  plan 
descrihiHl  in  competitive  prelenaice  jiriorilv 
«1. 

III.  Eligibility  Information 

1 .  Eligible  Applicants:  (1 )  Om;  or  more 
local  ednccitional  agencies  (LEy\s). 
including  charter  schools  th:it  are 
considered  LEAs  nndetr  .State  law  and 
nignlations.  that  m:iv  work  in 
piirlnership  with  one  or  more  of  the 
following: 

•  A  State  or  local  non-|)rofit  or 
governmental  arts  organization. 

•  A  Stcite  educational  agency  (SEA)  or 
ntgional  educational  service  agency. 


•  An  institution  of  higher  education. 

•  A  jtnhlic  or  j)riv:ite  agency, 
institution,  or  orgiiniziition,  such  :is  a 
ctmnnnnity-  or  failh-ha.sed  organiziition; 
or 

(2)  One  or  more  Stitte  or  lociil  non¬ 
profit  or  govermmintal  iirls 
orgtmiziitions  that  must  work  in 
piirtnershi])  wilh  one  or  mort;  LEAs  and 
m;iy  ])arlner  with  one  or  more  of  the 
following: 

•  An  .SEA  or  regional  educational 
service  agency. 

•  An  inslitnlion  of  high(;r  education. 

•  A  public  or  i)rivate  agency, 
institution,  or  organization,  such  as  a 
commnnity-  or  hiith-hit.sed  organization. 

Niite:  If  more  than  om;  LEA  or  arts 
organization  \vislu;s  lo  form  a  consortium 
and  jointly  snhmit  a  single  ap|)licalion.  they 
must  follow  the  procedures  forgrou]) 
a])plicalions  described  in  34  LFR  7,3. 127 
through  75.12!)  of  EDdAR. 

2.  a.  dost  Sharing  or  Matching:  'fins 
prognim  does  not  r(;(|nir(!  cost  shin  ing  or 
matching. 

I).  Snppleinent-J\’ot-Snp})lant:  This 
])rogram  involvits  sn|)])lement-nol- 
snpplant  funding  re(|nirements.  Under 
section  .'l.'j.'jl  (f)(2)  of  the  E.SEA,  the 
.Secri;tarv  reipiires  that  assistance 
|)rovided  under  this  ])rogram  he  used 
oidy  to  snp])lem(!nt.  iind  not  to 
snpphmt.  iiny  other  iissistance  or  hinds 
niiide  available  from  non-Federal 
sources  for  the  activities  assisted  under 
the  prognim. 

This  restriction  itlso  hits  the  effect  of 
idlowing  ])roject.s  to  recover  indirect 
co.sts  oidy  on  the  basis  of  a  restricted 
indirect  cost  nite,  according  to  the 
reipiirements  in  34  (IFR  7.')..'j(i3  .md  34 
(',FR  7(i..'j()4  through  7()..'jhn.  As  soon  as 
they  decide  lo  apitly,  applicants  are 
tirginl  to  contact  the  ED  Indirect  Cost 
Croup  at  (202)  377-3840  for  guidance 
jthont  obtaining  a  restricted  indirect  cost 
rate  to  n.se  on  the  Hndget  Information 
form  (ED  Form  .524)  included  with  the 
application  package. 

c.  (Joordination  Hecjnireinent:  Under 
section  .5.5.51(f)(1)  of  the  E.SEA.  the 
.Secretary  reipiires  that  each  entity 
funded  under  this  jirogram  coordinate, 
to  the  extent  practicable,  each  jirojecl  or 
])rogram  carried  out  with  funds  awarded 
under  this  jirogram  with  appro])riiit(! 
activitiixs  of  jinhlic  or  jirivate  cnllnral 
agenciiis.  institutions,  and 
orgfinizalions.  including  imisenms.  arts 
education  a.ssociations.  libraries,  and 
theaters. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Ihxinest  Appliccdion 
Package: 

You  can  ohtiiin  an  a|)|)lication 
package  via  tin;  Internet  or  from  the 


Education  Fuhlications  Center  (ED 
Pubs).  To  ohttiin  a  copy  viii  the  Internet, 
n.se  the  following  address:  www.ed.gov/ 
fnnd/grant/apply/grantapps/index.htinl. 
To  obtain  a  co])y  from  ED  Fnhs.  write, 
fax.  or  call  the  following:  ED  Fnhs.  II..S. 
Department  of  Ednc.ition,  F.O.  Box 
22207.  Alexandriii.  VA  22304. 
Telephone,  toll  free:  1-877^33-7827. 
FAX:  (703)  00.5-0704.  If  von  n.se  a 
lelecommnniciitions  device  for  the  deaf 
(TDD)  or  a  text  telejihone  (T  I'Y).  call  the 
Imderal  Relay  .Service  (FR.S).  toll  free:  1- 
877-.570-77:M. 

You  ciin  contact  ED  Pubs  iit  its  Web 
site,  also:  www.EDPubs. gov  or  i\[  its 
email  addre.ss:  edj)nl)s@inet .ed .gov. 

If  von  reipiest  an  aj)])lication  from  ED 
Pubs,  he  sure  to  identify  this  ])rogram  or 
competition  as  follows:  CFDA  number 
84.3.51  D. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  jjackage 
in  an  accessible  format  (e.g.,  braille, 
liirge  print,  audiotape,  or  com|)act  di.se) 
by  contacting  the  jter.son  or  team  listed 
under  Accessible  Format  in  .section  VIII 
of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Riiipiirements  concerning 
the  content  of  an  aj)j)lication,  togethi;!' 
with  the  forms  yon  must  snhmit.  are  in 
Ihe  application  jtackage  for  this 
program. 

Notice  of  Intent  to  Apply:  ’fhe 
Department  will  he  able  to  develop  a 
more  efficient  jirocess  for  reviewing 
grant  appliciilions  if  it  has  a  better 
understanding  of  the  nnmher  of  entities 
that  intend  to  a])])lv  for  funding  under 
this  program.  Thiaefore.  the  .Secretary 
strongly  encourages  each  ])otential 
ajiplicant  to  notify  the  Department  by 
.sending  a  short  email  message 
indicating  the  aj)j)licant's  intent  to 
submit  an  application  for  funding.  The 
email  need  not  include  information 
regarding  the  content  of  the  pro])o.sed 
application,  only  the  ajiplicant's  intent 
to  submit  it.  'I’liis  email  notification 
should  he  sent  to  Diane  Austin  at 
artsdemo@ed.gov. 

Appliciints  that  fail  to  ])rovide  this 
email  notification  may  still  ajiply  for 
funding. 

Page  Limit:  The  apj)lication  narrative 
is  where  you,  the  ap])licant,  address  the 
.selection  criteria  th.il  reviewers  use  lo 
evaluate  yonr  a])])lication.  A])j)licants 
an;  strongly  encouraged  to  limit  the 
a])])lication  narrative  (Part  III)  to  Ihe 
equivalent  of  no  more  than  .50  single- 
.sid(;d  pages,  using  the  following 
standards: 

•  A  “p.ige”  is  8. .5"  x  1 1",  on  one  side 
oidy,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
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application  namitivc,  includino  titles, 
luiadiiigs.  footnotes,  (jiiotations. 
rohn-ences.  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graj)hs. 

•  Use  a  font  that  is  either  12  iminl  or 
larger  or  no  smaller  than  10  pitch 
(characters  jK!r  inch). 

•  Use  one  of  the  following  fonts: 
rimes  New  Roman.  Courier,  Conrit'r 
New,  or  Arial. 

I  he  page  limit  does  not  ajiplv  to  l^irt 
I,  the  cover  sheet;  Part  II.  the  budget 
section,  including  the  narrative  hndget 
lustilication;  Part  IV.  the  a.ssnrances  and 
tiertilications;  or  the  one-page  abstract, 
the  resumes,  the  hihliogra])hv.  or  the 
otters  of  support.  However,  ihe  paoe 
hunt  does  apply  to  all  of  the  aiipliaitiou 
narrative  section  (Part  111). 

:h  Siihinission  Dales  and  TiiuHs: 
Applications  Available:  Fehruarv  20 
201  :i.  • 

Deadline  for  jVotice  of  Intent  to  Apply 
March  22,  2013.  ■  ‘ 

Deadline  for  Transmittal  of 
Applications:  A]m]  22,  2013! 

Applications  for  grants  under  this 
program  must  he  submitted 
oloctronically  using  the  Crants.gov 
Ajiply  site  (Crants.gov).  For  information 
(including  dates  and  time.s)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  hv 
mail  or  hand  delivery  if  you  (pialilv  for 
an  exception  to  the  electronic 
suhmi.ssion  reipiirement.  plea.se  refer  to 
section  IV.  7.  Other  Snhinission 
de({airements  of  this  notice. 

We  do  not  con.sider  an  application 
that  does  not  com])ly  with  the  deadline 
re{|uirements. 

Individuals  with  di.sahilities  who 
need  an  accommodation  or  auxiliarv  aid 
in  connection  with  the  application  " 
lirocess  should  contact  the  per.son  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disahilit\'  in 
connection  with  the  aj)j)lication 
jmice.ss,  the  individual's  application 
remains  subject  to  all  other 
ie(]uirement.s  and  limitations  in  this 
notice.  Deadline  for  Intergovernmental 
Review;  June  20,  2013. 

4.  Intergovernmental  Review:  This 
imigram  is  subject  to  Executive  Order  , 
12372  and  the  regulations  in  34  OFR 

part  70.  Information  about 
Intergovernmental  Review  of  Federal  ^ 

I  logiams  under  Executive  Order  12372 
is  in  Ihe  application  package  for  this 
Jirogram. 

5.  We  reference  regulations  outlining  / 

lunding  restrictions  in  the  Applicable  a 
nf^gulaiions  section  ol  this  notice.  u 
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0.  Data  Universal  AInmbering  Svstem 
A'nmber,  Taxpayer  Identification 
A’nmber,  Central  Contractor  Registrv. 
and  System  for  Award  Management:  To 
do  hu.sine.ss  with  Ihe  Department  of 
r  Education,  you  must — 

a.  Have  a  Data  Univer.sal  Numhering 
System  (DUNS)  numherand  a  Taxpayer 
Ideutilication  Number  (TIN); 

1).  Register  both  your  DUNS  uumher 
and  I  IN  with  Ihe  Central  Contractor 
1  Registry  ((.(.R) — and,  alter  July  24.  2012 

I'c  I  M^"iagemenl 

ISAM),  the  (jovermnent’s  primary 
(1  rogistrant  database; 

c.  Provide  your  DUNS  numher  and 
IIN  on  your  application;  and 
(1.  Maintain  an  active  CCR  or  SAM 
,1  rogistration  with  current  information 
while  your  ajiiilication  is  under  review 
tiy  the  De]jartment  and,  if  yon  are 
awarded  a  grant,  during  the  iiroject 
lieriod. 

,.  oil  can  obtain  a  DUNS  numher  from 
Dun  and  Bradstreet.  A  DUNS  numher 
can  he  created  within  one  husine.ss  day. 

H  you  are  a  corporate  entity,  agency,' 
institution,  or  organization,  you  can 
obtain  a  TIN  from  Ihe  Internal  Revenue 
Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  from  the  Internal 
Rovenue  Service  or  Ihe  Social  Security 
Administration.  If  you  need  a  new  TIN. 
please  allow  2-5  weeks  for  your  TIN  to 
become  active. 

I  he  CCR  or  SAM  registration  process 
may  lake  live  or  more  husine.ss  days  to 
(.(mi])lete.  11  you  are  currently  regi.slered 
with  the  CCR,  yon  may  not  need  to 
make  any  changes.  However,  please 
make  certain  that  the  TIN  a.s.sociated 
with  your  DUNS  uumher  is  correct.  Also 
note  that  you  will  need  to  update  your 
legistration  annually.  This  may  take 
three  or  more  husine.ss  days  to 
comjilete.  Information  about  SAM  is 
ai'ailahle  at  SAM.gov. 

In  addition,  il  you  are  suhmitting  your 
ajiiihcation  via  Grants.gov.  you  mu.s't  (1) 

)e  designated  by  your  organization  as  an 

^^''S‘‘'i>zation  Rejiresentative  ' 

(ACJR):  and  (2)  register  yourself  with  ' 

Crants.gov  as  an  ACR.  Details  on  these  i 
stejis  are  outlined  at  the  following  < 

(iiants.gov  Web  jiage;  www.grants.gov/  * 

(>ppb(xmts/get_registered.jsp.  i 

7.  Othei  Snbnnssion  Reejnirements'  • 

Applications  for  grants  under  this  i 

Jirogram  must  he  sulmiitled  a 

electronically  imle.ss  you  (jualify  for  an  s 

excejition  to  this  reiiuiremenl  iii  4 

accordance  with  Ihe  instructions  in  this  tl 
.section. 

a.  klect ionic  Submission  of  u 

Applications. 

Apjilicalions  for  Crants  under  the  ii 

Arts  in  Education  Model  Development  if 

and  Dissemination  program,  CFDA  T 

uumher  «4.3.'HD.  must  he  submitted  vi 


electronically  using  the 
(.overnmentwide  Grants.gov  Apjily  site 
at  www.Crants.gov.  Through  this  .site, 
you  will  he  able  to  download  a  copy  of 
the  application  jiackage.  complete  it 
ulfline,  and  then  upload  and  suhiuit 
your  application.  You  may  not  email  an 
oloclronic  copy  of  a  grant  application  to 


\Ve  will  reject  your  application  if  you 
.sulmnt  it  in  pajier  format  unless,  as 
•  descrihed  eksewhere  in  this  section,  von 
(lualily  lor  one  ol  the  exceptions  to  the 
electronic  suhmi.ssion  reiiuiremenl  and 
■submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
.statement  to  the  Department  that  you 
(lualifv  lor  one  ol  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
liefore  the  apjjlication  deadline  date  is 
provided  later  in  this  .section  under 
Exception  to  Electronic  Snbmi.ssion 
Reipnrement. 

^  oil  may  access  the  electronic  grant 
apiilication  for  Ihe  Arts  in  Education 
Model  Development  and  Di.s.semination 
program  at  www.Crants.gov.  You  must 
.search  lor  the  downloadable  aiijilication 
package  lor  this  ])rogram  by  the  GFDA 
uumher.  Do  not  include  thi;  GFDA 
number’s  aljiha  suffix  in  vour  .search 
(c.g..  .search  for  «4.3.'-)  I .  not  H4.3.'-)1D). 
Please  note  the  lollowing; 

•  When  you  enter  the  Grants.gov  site 
you  will  find  information  about 
.siibnnltmg  an  apjilication  electronically 

llirough  Ihe  .site,  as  well  as  the  hours  of 

oiieration. 

•  Applications  received  by  Grants.gov 
are  dale  and  time  stamped.  Your 
application  imi.st  be  fully  uploaded  and 
.submitted  and  must  be  date  and  lime 
.stamped  by  the  Grants.gov  system  no 
later  than  4;3():()()  p.m..  Wa.shington.  DC 
bine,  on  the  aiiplication  deadline  date. 
Except  as  otherwise  noted  in  this 
.section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  bv  the  Grants.gov 
.system— after  4;30;(){)  p.n,..  Wa.shington, 
Di.  tune,  on  the  application  deadline 

(  ate.  We  do  not  con.sider  an  application 
that  does  not  comply  with  the  deadline 
re(|uiremenl.s.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  il  we  are  rejecting  your 
application  becau.se  it  was  date  and  lime 
.stamped  by  the  Grants.gov  system  after 
4:3():()()  p.m..  Washington.  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  \'arv 
depending  on  a  variety  of  factiirs 
including  the  size  of  the  application  and 
the  sjieed  of  you,-  Internet  connection. 
Iherelore.  we  strongly  recommend  that 
.YOU  do  not  wait  until  the  ajjjilication 
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deadline  date  to  begin  the  submission 
process  through  (aauts.gov. 

•  You  siiould  niview  and  tbllow  the 
Fducation  .Suluuissiou  Procedures  for 
suhiuittiug  an  a|)pIicatiou  througli 
Crants.gov  that  are  included  iii  the 
ap|)licatiou  package  for  this  program  to 
(insure  that  you  suluuit  your  application 
in  a  timely  manner  to  the  (aauts.gov 
.system.  You  can  also  hud  the  lalucatiou 
Submission  I’roceduriis  pertaining  to 
(Irants.gov  under  News  and  Fvents  on 
the  Department’s  (k')  system  home  page 
at  uu  iv.(j’5.gfn'. 

•  't'ou  will  not  rec(!ive  additional 
point  value  because  vou  submit  your 
apiilication  in  electronic  format,  nor 
will  we  penalize  you  if  you  (pialify  for 
an  exce])tion  to  the  electronic 
submi.ssion  retpiirement.  as  describiid 
elsewhere  in  this  section,  and  submit 
vour  application  in  pajier  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  j)rovide  on  the  following 
forms:  the  Ap])lication  for  Federal 
Assistance  (.SF  424).  the  Dcipartment  of 
i'^ducation  Supplemental  hdbrmation  for 
.SF  424.  Hudget  hdbrmation — Non- 
(lonstruction  Programs  (FD  524).  and  all 
necessarv  assurances  and  certifications. 

•  You  must  u))load  any  narrative 
s(!ction.s  and  ail  other  attachments  to 
your  ap])lication  as  files  in  a  PDF 
(Portable  Document)  nuul-oidy.  non- 
modifiable  format.  Do  not  u])load  an 
interactive  or  fillable  PDF  file.  If  you 
upload  a  file  type;  other  than  a  read¬ 
only.  non-modihahle  PDl'  or  submit  a 
pa.ssword-j)rot(!cted  file,  we  will  not 
review  that  material. 

•  Your  electronic  ai)plication  must 
comply  with  any  page-limit 
nniuirements  descriljed  in  this  notice. 

•  After  you  electroincally  submit 
your  a])plication.  you  will  receive  from 
(Irants.gov  an  automatic  notification  of 
receipt  that  contains  a  (hants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  (aants.gov  only,  not 
niceipt  by  the  De])artmeni.)  The 
De|)artment  then  will  retrieve  your 
application  from  (aants.gov  and  send  a 
.second  notification  to  you  by  email. 

This  second  notification  indicates  that 
the  Department  has  niceived  your 
a])])lication  and  has  a.ssigned  vour 
application  a  PR/Award  numher  (an  RD- 
sj)ecilied  identifying  number  uni(|ue  to 
your  application). 

•  We  mav  nHiuest  that  vou  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Hxtension 
in  (iase  of  Techniced  Issues  with  the 
(irants.^ov  System:  If  you  are 
ex|)eriencing  problems  submitting  your 
ap|)lication  through  (irants.gov.  ])lease 
contact  the  (irants.gov  Sup])ort  Desk. 


toll  fre(;,  at  1-800-518-4720.  You  must 
obtain  a  (irants.gov  Su])port  D(!sk  (iase 
Number  and  must  keep  a  nicord  of  it. 

If  vou  are  prevented  from 
electronically  submitting  vour 
a])plication  on  the  a|)|)lication  (hsidlim! 
date  because;  of  technical  jjrohhans  with 
the  (irants.gov  system,  we;  will  grant  you 
an  e;xte;nsie)n  until  4:30:00  ]).m., 
Washington.  D(i  time,  the;  following 
business  day  to  e;nahle;  you  to  transmit 
your  application  e;le;ctre)nically  or  by 
hand  deliverv.  You  also  may  mail  vour 
application  bv  following  the;  mailing 
instructie)ns  ele;se:ribe;d  e;lse;whe;re;  in  this 
notice. 

If  you  submit  an  applie:ation  after 
4:30:0t)  p.m..  Washingtem,  D(i  time,  on 
the  apj)lie:ation  di;adline  date,  ple;ase 
ce)ntae:t  the  pe;rse)n  liste;d  unde;r  FOR 
FURTHER  INFORMATION  CONTACT  in 
se;ctie)n  Vll  e)f  this  ne)tie:e;  anel  provide  an 
exjjlanation  e)f  the  te;e:hnical  ])rol)lean 
you  e;xperie;ne:e;d  with  (irants.ge)v.  along 
with  the;  (irants.ge)v  Su])j)ort  De;sk  (ia.se 
Numbe;r.  We  will  ae;e:ept  ve)ur 
ai)])lie;atie)n  if  we;  e;an  confirm  that  a 
te;e;hnical  pre)hle;m  oe;e;urre;el  with  the 
(irants.gejv  .system  and  that  that  |)re)hle;m 
affe;e:t(;d  ye)ur  ability  te)  submit  your 
applie:atie)n  by  4:3():()()  ]).m.. 

VVashingte)!!,  D(i  time.  e)n  the; 
applie;alie)n  ele;aellin(;  elate;.  The; 
De:i)artme;nt  will  e:e)ntae:t  vou  after  a 
de;te;rminatie)n  is  made;  on  whe;the;r  ve)ur 
applicatieni  will  he;  ae:ce;|)te;el. 

Neele;:  'I'lie;  e;xle;nsi()ns  to  which  we;  refer  in 
lliis  seecliein  a|)|)ly  only  to  llu;  iinavailaleilily 
of.  or  t(;e;hnie:al  prol)h;ins  with,  the;  (Iranis. gov 
system.  We;  will  ne)l  grant  yeen  iin  e;xle:nsie)n 
if  ye)ii  faile;el  lee  fully  re;giste;r  lee  snhmil  yeinr 
ap|)lie:iilie)n  lee  (Inmts.geev  heefeire;  the; 
applieiatieen  ele;;ielline;  eliile;  iinel  lime;  eer  if  the; 
l(;e:hnie:iil  pre)l)le;m  veen  e;xpe;rie;ne:e;el  is 
unre;late;el  te;  the;  (Iranis. geev  sysleem. 

Exception  to  Electvonie  Sid)nnssion 
Ueijuireinent:  Yeeu  ejualify  for  an 
exception  to  the;  e;lea:tre)nie:  submission 
re;(juire;ment,  and  may  submit  your 
a])plie:ation  in  paper  format,  if  you  are 
unable;  tee  submit  an  application  through 
the  (jiants.geev  sv.ste;m  be;e:ause; — 

•  You  elo  not  have;  acce.ss  to  the 
Internet:  eer 

•  Ye)u  do  not  have  the  e.apacity  tee 
upleeael  large;  deecuments  tee  the; 
(Irants.gov  syste;m; 

and 

•  No  late;r  than  twee  we;e;ks  l)e;fore;  the 
a])])lie:atie)n  de;adline;  elate;  (14  e:ale;ndar 
elays  eer.  if  the;  fe)urte;e;nth  cale;ndar  elay 
l)e;fe)re;  the;  applie:atie)n  de;aelline;  elate; 
falls  e)n  a  Fe;de;ral  heeliday.  the;  n(;xt 
business  elay  fe)l leewing  the  Fe;de;ral 
heelielay),  ye)u  mail  eer  fax  a  written 
statement  tee  the  Department,  e;xplaining 
whie;h  eef  the  two  greeimels  leer  an 
e;xt;eptie)n  prevent  yeeu  from  using  the; 
Internet  to  submit  vour  ajeplication. 


If  yeeu  mail  yeeur  writte;n  .state;m(;nt  tee 
the  D(;partment.  it  must  he;  peestmarked 
ne)  later  than  twee  we;e;k.s  b(;fe)re;  the; 
a])])lie:ation  de;aelline;  date.  If  yeeu  fax 
yeeur  written  .state;me;nt  to  the; 

De;partme;nt,  we;  must  re;e;eive;  the;  faxeei 
.statement  nee  late;r  than  two  we;e;k.s 
l)(;fore;  the;  ajeielicatieen  de;adline;  date. 

Aeldre;s.s  anel  mail  or  fax  your 
statement  te;:  Diane  Au.stin,  II. S. 
De;partme;nt  of  Relucatie)n,  400  Maryland 
Avenue;  .SW..  Room  4W245, 

Wa.shington.  DC  20202-5050.  FAX: 

(202)  20.5-5030. 

Your  paper  ai)j)lie;atie)n  must  be 
.suhmitte;d  in  acceirdance  with  the;  mail 
or  hanel  eleliverv  instructieens  ele;se;ril)e;el 
in  this  neetice. 

1 ).  Submission  of  Pa  per  A  pplications 
by  Mail. 

If  you  cpialify  fe)ran  exceptiein  tee  the 
e;l(;e:tronic  submission  r(;(]uireme;nt,  you 
may  mail  (through  the;  IJ.S.  Postal 
.Se;rvie:e  or  a  ce)nnne;re:ial  e:arrie;r)  your 
ap])lie:ation  to  the;  Department.  You 
mu.st  mail  the;  original  and  two  copies 
of  your  a])|)lication.  ein  eer  ht;fore;  the; 
a|)])licatie)n  de;aelline  date,  to  the; 
D(;partme;nt  at  the;  feellowing  addre;.ss: 
ll.S.  D(;partme;nt  of  lulue;ation. 
A|)])lication  Control  C(;nt(;r,  Attention: 
(CFDA  Numhe;r  84.351  D).  RB]  Ba.se;me;nt 
Le;ve;l  1.  400  Marvland  Ave;nue  .SW., 
Washingle)!!.  DC  20202-4200. 

Ye)U  mu.st  show  ])roe)f  of  mailing 
e:on.si.sling  of  one;  of  the;  folleiwing: 

(1)  A  le;gil)ly  date;d  U..S.  Postal  .Service 
postmark. 

(2)  A  l(;gihle  mail  re;e;e;ij)t  with  the; 
elate;  of  mailing  .stamped  bv  the;  IJ..S. 
Postal  .Servie:e;. 

(3)  A  date;d  shij)i)ing  labe;!,  invoice,  eer 
re;ce;ij)t  from  a  commercial  e:arrier. 

(4)  Any  othe;r  i)roof  of  mailing 
acce])table  to  the  .Secretary  e)f  the  ll.S. 
D(;partment  of  Education. 

If  you  mail  your  a])])lication  through 
the  ll.S.  Postal  .Service,  we  do  not 
ae:ce;])t  either  of  the;  following  as  proof 
e)f  mailing: 

(1)  A  private;  me;te;re;el  jjostmark. 

(2)  A  mail  receipt  that  is  ne)t  date;d  by 
the;  ll.S.  Postal  .Service. 

If  ye)ur  application  is  pe).stmarke;d  alter 
the;  application  d(;adline;  date;,  we;  will 
not  ce)nside;r  your  a])plie:ation. 

Neile;:  ’flu;  U..S.  Postal  .Si;rvic(;  does  not 
iinitdnuh’  provide  a  dal(;d  postmark.  H(;ldr(; 
r(;lying  on  lids  melliod.  yon  slionid  e:lu;e:k 
with  your  local  jeosl  office;. 

e;.  Sid)mission  of  Paper  Applications 
by  Hand  Deliveiy. 

If  you  epialify  for  an  e;xce;plion  to  the 
ele;ctronic  submi.ssion  reejuire;me;nt,  vou 
(e)r  a  cenirier  service)  may  deliver  ye)ur 
paper  aj)plie:atie)n  to  the;  De;j)artment  by 
hand.  You  mu.st  deliver  the  original  and 
twe)  cojjies  of  yeiur  ajiplicalion  by  hand. 
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on  or  bcifore  the  a])])lic;ation  (leadline 
date,  to  the  Dcipartnient  at  the  tollowing 
addrciss:  II..S.  De])artnient  of  hidiication. 
Application  (Control  Center,  Attention: 
(CFDA  Nuintna'  84.351  D),  550  12th 
Str(!et  .S\V.,  Room  7041,  Rotomac  Center 
Plaza,  Washington.  DC  20202-4200  . 

The  Application  (Control  (ienter 
accepts  hand  deliveries  daily  luitwcum 
8:00  a. in.  and  4:30:00  ]).m..  XVashington, 
DC,  time,  excejit  Saturdays,  .Sundays, 
and  Federal  holidays. 

Note  lor  Mail  or  Hand  Dolivorv  olT’apcr 
Apiilications:  If  von  mail  or  hand  deliver 
your  ajiplicatioii  to  llu;  Deparlimnil — 

(1)  You  iiuisl  indicali!  on  the  (!nvelo])(! 
and — il  not  providial  by  tlu;  Deparlmenl — in 
Mem  1  I  ol  llu!  .Sh' 424  liuiCI'llA  number, 
iucludiii”  suliix  letter,  il  any.  ol  the 
compidition  und(!r  wbieb  you  are  submitting 
your  ap|)li(:ation;  and 

(2)  TIu!  Ap|)li(:ation  (Control  (xmter  will 
mail  to  you  a  notilieation  ol  r{!eei|it  of  your 
grant  a|)pli(:ation.  If  you  do  not  r(u:eive  this 
notification  within  15  l)usin(!ss  days  from  tin; 
ajiplication  deadline  dale.  \’ou  slioubi  call 
the  II. .S.  I)(!|)arlment  of  Education 
A|)plicali(m  Control  Cenl(!r  at  (202)  245— 

8288. 

V.  Application  Review  Information 

1.  .Se/ec’/iVm  C’n7er/(/;  The  selection 
criteria  lor  this  competition  ;ire  from  34 
(ib'R  75.210.  The  maximum  score  lor  all 
the  selection  criteria  is  100  points.  The 
maximnm  score  for  each  criterion  is 
indicated  in  parentheses.  Fach  critcrrion 
also  includes  the  factors  that  the 
reviewers  will  consider  in  determining 
how  well  an  apjilication  meets  the 
criterion.  The  notes  following  the 
.selection  criteria  are  guidance  to  hel]) 
applicants  in  preparing  their 
ajiplications  and  are  not  recpiired  hy 
statute  or  regulations.  'Fhe  selection 
criteria  are  as  follows: 

(1)  jVecf/  for  project  (15  points). 

'I’he  .Secretary  considers  the  need  for 

the  proposed  jiroject  hy  considering  the 
following  factors: 

(a)  The  extent  to  which  the  proposed 
])roject  will  provide  services  or 
otherwise  address  the  needs  of  students 
at  risk  of  educational  failure. 

(h)  'rhe  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infra.st  met  lire,  or  o])port  unities  htive 
been  identified  and  will  he  addressed  hy 
the  jn'0])osed  jiroject,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Significance  ( K)  points). 

'file  .Secretary  considers  the 

significance  of  the  pro])osed  jiroject  hy 
considering  the  following  factor: 

The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techni(pies)  that  will  result 
from  the  ])ropo.sed  project,  including  the 


]K)tential  for  their  being  used  effectively 
in  a  variety  of  other  .settings. 

(3)  Qnaiitv  of  the  project  design  (30 
points). 

The  .Secretary  considers  the  (luality  of 
the  design  of  the  pro|)o.sed  project  hy 
considering  the  following  factors: 

(a)  The  extent  to  which  the  design  of 
the  projiosed  project  reflects  up-to-date 
knowledge  from  re.search  and  effective 
practices. 

(h)  The  extent  to  which  the  ])roj)o.sed 
project  is  ])art  of  a  comprehensive  effort 
to  im])rove  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(c)  The  extent  to  which  the  ijropo.sed 
project  is  designed  to  build  cajiacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  a.ssi.stance. 

(4)  Quaiity  of  project  personnei  (10 
points). 

The  .Secretary  considers  the  (|uality  of 
the  personnel  who  will  carry  out  the 
jiroposed  jiroject.  In  determining  the 
(luality  of  project  personnel,  the 
.Secretary  considers  the  extent  to  which 
the  applicant  encourages  ajiplications 
for  employment  from  persons  who  are 
memhers  of  groipis  that  have 
traditionally  been  underrepresented 
ha.sed  on  race,  color,  national  origin, 
gender,  tige,  or  disability. 

In  iiddilion,  the  .Secretary  considers 
the  following  factor: 

The  (pialifications,  imduding  relevant 
training  and  exjierience,  of  key  project 
personnel. 

(5)  Qnaiitv  of  the  management  pian 
(25  points). 

'File  .Secretary  considers  the  (piality  of 
the  management  plan  for  the  proposed 
project  hy  considering  the  following 
factors: 

(a]  3’he  adetiuacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
projjosed  jiroject  on  time  and  within 
Inidget,  including  clearly  defined 
resjKmsihilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(h)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
])roject  jiersonnel  are  appropriate  and 
adecpiate  to  meet  the  objectives  of  the 
|)roposed  ])rojecl. 

(c)  The  ade(|u;u:y  ol  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  openition  of  the 
proposed  project. 

(8)  Qnaiitv  of  the  project  evaination 
(10  points),  'rhe  .Secretary  considers  the 
(juality  of  the  evaluation  to  he 
conducted  of  the  propo.sed  jiroject  hy 
considering  the  following  factors: 

(a)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 


clearly  related  to  the  intended  outcomes 
of  the  ])roject  and  will  produce 
(luantit.itive  and  (lualitative  data  to  the 
extent  possible. 

(h)  Tne  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  jieriodic 
assessment  of  jirogress  toward  achieving 
intended  outcomes. 

NdIc:  a  strong  (^valuation  plan  sbonbi  Im; 
incbubul  in  Ibe  apiilication  narrative  and 
sbonbi  bi;  used,  as  ajipropriale.  to  sliapi;  ibe 
dovelopnuMil  of  I  be;  jirojiu-.t  from  ibe 
beginning  of  IIk;  grant  pm'iod.  TIk;  evidiiation 
|)lan  sbonbi  inclndi!  b(Mu:binarks  to  monitor 
Jirogress  toward  sjiiicific  jiroject  objectives 
and  also  outcome  measures  to  assess  llu! 
iinjiacl  on  leaebing  and  learning,  or  oilier 
imjiortani  outcomes  for  jiroject  jiarliciiianls. 
More  sjiecifically.  tbe  jilan  sbould  identify 
Ibe  individual  or  organization  tbal  bas  agreed 
to  serve  as  evaluator  for  tbe  jirojecl  and 
describe  tbe  (jualifications  of  tbal  evaluator. 
Tbe  |)lan  sbould  descrilie  tbe  evaluation 
design,  indicating:  (1)  Wbal  tvjies  of  data  will 
be  collected:  (2)  when  various  lyjies  of  data 
will  be  collected:  (3)  wbat  melbods  will  be 
used:  (4)  wbat  instruments  will  be  develojiiul 
and  when  lbe.se  instruments  will  Im; 
develojied:  (5)  bow  tbe  data  will  be  analvzed; 
(8)  wben  rejiorts  of  results  and  outcomes  will 
be  available:  and  (7)  bow  Ibe  a|)|)licanl  will 
use  Ibe  information  collected  tbrougb  tbe 
ei  alualion  to  monitor  jirogress  of  tbe  funded 
jiroject  and  to  jirovide  accounlabililv 
information  bolb  about  success  at  Ibe  initial 
site  and  about  effective  strategies  for 
rejilication  in  olber  sellings.  .Ajijilicanis  are 
encouraged  to  devote  an  ajijirojiriale  level  of 
resources  to  jiroject  evaluation. 

2.  Iteview  and  Selection  Process:  VVu 
rcmiml  |)(iloutial  tipplicaut.s  that  in 
reviewing  ajiplications  in  any 
(li.scretionary  grant  cdinpeliliim,  the 
Secretary  may  consider,  under  34  (iFR 
75.21 7((i)(3),  the  pa.st  performance  of  the 
applicant  in  carrying  out  a  previous 
award,  such  as  the  apjilieant’s  use  of 
funds,  achievement  of  project 
ohjectives,  and  compliance  with  grant 
conditions.  'Phe  .Secretary  mav  also 
consider  whether  the  apjilieant  failed  to 
suhmit  a  timely  jierformance  rejiort  or 
suhmitted  a  report  of  unaccejitahle 
(luality. 

In  addition,  in  making  a  competitive 
grant  award,  the  .Secretary  also  re(inires 
various  assurances  including  tho.se 
apjilicahle  to  Federal  civil  rights  laws 
that  prohihit  discrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Department  of 
Fdneation  (34  CFR  1()().4.  104.5,  100.4. 
108.8.  and  110.23). 

3.  Special  (ionditions:  Under  34  (iFR 
74.14  and  80.12.  the  .Secretary  may 
impose  special  conditions  on  a  grant  if 
the  apjilieant  or  grantee  is  not 
financially  stahle;  has  a  hi.storv  of 
unsatisfactory  iierformance;  has  a 
financial  or  other  management  system 
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that  does  not  inetit  the  standards  in  34 
(H  R  part  74  or  80.  as  applical)le;  has  not 
hdiilled  tlie  conditions  of  a  prior  grant; 
or  is  otlierwise  not  respon.sil)le. 

VI.  Award  Administration  Information 

1.  Award  X’oticus:  If  vonr  application 
is  sncce.ssfnl.  we  notify  your  IJ.S. 
Kepres(!ntative  and  ll.S.  Senators  and 
send  von  a  (Irant  Award  Notification 
((IAN):  or  w(!  may  .smid  yon  an  email 
containing  a  link  to  acce.ss  an  electronic 
version  of  vour  (IAN.  We  may  notifv 
yon  informally,  also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notifv  yon. 

2.  A(iniinislr(iti\a  and  Xkitional  Policy 
I{c(]idiviucnts:  We  identify 
administrative  and  national  pijlicy 
nupiirements  in  the  application  ])ackage 
and  referenct;  these  and  other 
recpiirements  in  the  Applicable 
Ihifpdations  section  of  this  notice. 

\Ve  reference  the  regnlations  outlining 
the  terms  and  conditions  of  an  award  in 
th(!  Applicable  lleoalalions  section  of 
this  notice  and  include  these  and  otluir 
specific  conditions  in  the  (I.AN.  The 
(IAN  also  incori)orate.s  vonr  approved 
a|)|)lication  as  part  of  your  hinding 
commitments  under  tlu;  grant. 

3.  liepovtinf^:  (a)  If  yon  apply  for  a 
grant  iindm'  this  competition,  von  must 
ensiiH!  that  yon  have  in  place  the 
nece.ssarv  j)roc(!sse.s  and  sv.stems  to 
comply  with  tin;  njporting  r(U|nirem(!nts 
in  2  (IFR  i)art  170  shonld  von  receive 
funding  under  the  competition.  This 
does  not  apply  if  yon  have  an  (!XC(!ption 
under  2  (IFR  i  70.1 10(h). 

(h)  At  the  end  of  your  projtict  pin  iod. 
yon  must  snhmit  a  final  ptM’formance 
n!j)ort.  including  financial  information, 
as  directed  hy  tin;  Seendary.  If  you 
n;ceive  a  multi-ycnir  award,  you  must 
submit  an  annual  performance  riiport 
that  |)rovides  tlu;  most  current 
jMirformance  and  financial  expenditure 
information  as  directed  hv  the  Secretarv 
und(!r  34  (IFR  7.').1 18.  The  Secretary 
may  also  nupiire  mon;  fnujuent 
performance  rej)orts  under  34  (IFR 
7.'j. 720(c).  For  spcicific  re(]uirements  on 
re|)orting.  please  go  to  www.edyov/ 
iund/p^iant/apply/appforius/ 
appfonus.html. 

4.  Performance  Measures:  The 
De|)artment  has  (;.stahlished  the 
following  (lovernment  Performance  and 
Results  Act  of  10‘)3  (dPRA)  performance 
measures  for  the  Arts  in  Mducation 
Model  Dcivc'lopimmt  and  I3iss(;mination 
j)rogram:  (1)  'I’he  percemtage  of  students 
participating  in  arts  model  projects 
funded  through  the  AFMDD  ])rogram 
who  demonstrate  jmjficiencv  in 
mathematics  com])ared  to  those  in 
control  or  comparison  grouj).s  and  (2) 
the  percentage  of  students  jjarticipating 


in  arts  model  projects  who  demonstrate 
prof  iciency  in  nxiding  compared  to 
thos(!  in  control  or  com|)arison  groups. 

Tluise  measures  cinistitute  the 
l)e])arlment’s  indicators  of  success  for 
this  program.  (lonscuiiumtly,  wi;  advise 
an  ap|)licant  for  a  grant  under  this 
in'ogram  to  give  carefid  consideration  to 
these  iiKiasures  in  concei)tualizing  the 
a])])roach  and  evaluation  for  its 
pro])o.s(!d  proj(!ct.  Mach  grantee  will  In; 
recjuired  to  provide,  in  its  annual 
performance  and  final  reports,  data 
about  its  ])rogress  in  meeting  the.se 
measures. 

.I.  Continuation  Awards:  In  making  a 
continuation  award,  the  .Secretary  may 
consider,  under  34  (IP’R  7.'j.2.'53.  the 
extent  to  which  a  grantee  has  made 
'■substantial  i)rogress  toward  meeting 
the  objectives  in  its  approved 
ajjplication.”  This  considenation 
includes  the  nn’iew  of  a  grantee’s 
progress  in  meeting  the  targets  and 
])rojected  outcomes  in  its  approved 
application,  and  whether  the  grantee 
has  exi)ended  funds  in  a  manner  that  is 
consistent  with  its  approved  a])]ilication 
and  I)udg(;t.  In  making  a  continuation 
grant,  the  .S(!cr(;tary  akso  considers 
whether  tin;  grantee  is  operating  in 
com])liance  with  the  assurances  in  its 
approved  a])])lication.  including  those; 
a])plical)le  to  F(;d(;ral  civil  rights  laws 
that  prohibit  discrimination  in  programs 
or  activities  receiving  Fed(;ral  financial 
assistance  from  the  ll)(;partment  (34  (Ik^R 
100.4.  104..'3.  100.4.  108.8.  and  TI0.23). 

VHl.  Agency  (lontact 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Austin.  U..S.  D(;|)arlment  of 
Mducation.  400  Maryland  Avenue  .SW.. 
Room  4\V24.').  Washington,  D(I  20202- 
.'Itl.'lO.  Telei)hone:  (202)  200-1280  or  by 
email:  artsdeino@ed.go\'. 

If  you  use  a  TDD  or  a  TTY.  call  the 
FR.S!  toll  free;,  at  1 -800-877-83 3‘). 

VIll.  Other  Information 

Accessible  Porinat:  Inelivieluals  with 
elisiihilities  e:an  eehtain  this  ele)e;ume;nt 
anel  a  e  e)py  e)f  the;  a])])lie;atie)n  piie:kage;  in 
an  ae:e:e;.ssihle;  feermat  (e.g..  braille;,  large; 
print.  auelie)t<i|)e;.  e)r  e:e)m|)ae:t  eli.se:)  een 
re;epie;.st  te;  the;  preegram  e;e)ntae:t  jeerse)!! 
liste;el  unele;r  FOR  FURTHER  INFORMATION 
CONTACT  in  se;e:tie)n  VII  e)f  this  ne)tie:e;. 

Electronic  Access  to  This  Document: 
The;  e)ffie;ial  ve;rsie)n  e)f  this  ele)e:ume;nt  is 
the;  eleK:ume;nt  i)uhlishe;el  in  the;  Fe;deral 
Register.  Fre;e;  lnte;rne;t  ae:e:e;ss  te;  the; 
e)ffie;i:il  eelitieen  e)f  the;  Federal  Re;gister 
anel  the;  (le)ele;  e)f  lH;ele;nil  Re;guli;tie)ns  is 
aviiilahle  vi.i  the;  Fe;ele;ral  Digiteil  .System 
at:  www.g})o.(’ov/fdsys.  At  this  site;  ye)u 
e:an  view  this  ele)e;ume;nt.  as  well  as  all 
e)the;r  ele)e:ume;nts  e)f  this  Department 
puhlisheel  in  the;  Federal  Register,  in 


text  e)r  Aeleehe;  I’eertahle;  De)e;ume;nt 
l’e)rmat  (FDf').  Te)  use;  PDF  ye)u  must 
hfive;  Aelohe;  Ae:re)hat  Re;aele;r.  whie:h  is 
available  free;  at  the;  site. 

Ye)u  may  akse)  ae;e:e;ss  ele)e;ume;nts  e)f  the 
De;j)artme;nt  puhlisheel  in  the;  Fe(l(;ral 
R(;giste;r  hy  using  the;  artie:le;  seareih 
feat  lire;  at :  www.  feder(dre;^ister.gov. 
.Si)(;e;ifie:ally.  through  the;  aelvane:e;el 
se;are:h  fe;ature;  at  this  site;,  yeni  e;an  limit 
venir  se;are:h  tei  ile)e:ume;nts  ])ul)lishe;el  hv 
the;  Dejiartment. 

Daleul;  l•'l;l)nlary  14.  20i:t. 

|ain(;s  II.  She;lton,  III. 

Assistant  Deputv  Secretarv  far  Innovation  and 
Inijnovenn^nt. 

II-'K  Diu;.  2()i:)-():i»7(i  Kilod  K:-15  anil 

BILLING  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

President’s  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities 

AGENCY:  IJ..S.  De;partme;nt  eif  Melue:atiem. 
Pre;siele;nt’s  lleiarel  eif  Aelviseirs  em 
Histe)rie:ally  15lae:k  Ce)lle;ge;s  anel 
llnivi;rsitie;s  (lleiarel). 

ACTION:  Neitie:e;  eif  an  ope;n  me;e;ting. 

SUMMARY:  This  ne)tie:e;  se;ts  feirth  the; 
se:he;eluli;  anel  agenela  eif  the;  meeting  eif 
the;  Pre;.siele;nt’s  Heiarel  eif  Aelviseirs  ein 
1  Iisteirie:ally  15lae:k  (Ieille;ge;s  anel 
Universities.  The;  neitie:e;  alsei  ele;.se:rilie;.s 
the;  fune:tieins  eif  the;  lleiarel.  Neitie:e;  eif  the; 
me;e;ting  is  re;eiuire;el  by  .se;e:tiein  10(a)(2) 
eif  the  Fe;ele;ral  Aelviseiry  (leimmitteie;  Ae:t 
anel  inteineleel  tei  neitifv  the;  pulilie:  eif  its 
eippeirtunity  tei  attenel. 

DATES:  Weielneselay.  Mare:h  0.  2013. 

Time:  ‘):00  a. m. -2:00  ]i.m.  ((1ST). 
ADDRESSES:  ).  F.  Drake;  State;  Te;e:hnie:al 
(Ieille;ge;,  .S.  (I.  O’Neal,  .Sr.  Milirary  anel 
’re;e:hneileigy  Center,  3421  Merielian 
.Stre;e;t  Neirth.  Huntsville.  AL  3.'i811. 
2.'}(i-.'i.'51-3117. 

FOR  FURTHER  INFORMATION  CONTACT:  )eihn 
P.  Breiwn,  )r..  Ae.ting  Mxe;e:utive;  Dire;e:teir. 
White;  Heiuse  Initiative;  ein  Histeirie:ally 
131ae;k  Ceille;ge;s  anel  Universities,  400 
Marvlanel  Avenue;  .SW.  Washingtein,  DC 
20204:  telepheine:  (202)  4ri3-.'’i(i34  eir 
(202)  4.'i3-.'’i(i30.  fax:  (202)  4ri3-.'’i032. 
SUPPLEMENTARY  INFORMATION:  rhe; 
Pre;siele;nt’s  Beiarel  eif  Aelviseirs  ein 
1  Iisteirie:ally  Blae:k  Ceilleiges  anel 
Unive;rsitie;s  (the;  Beiarel)  is  e;stahlishe;el 
hy  Mxe;e;utive;  Oreler  13.332  (Fe;liruary  2(i, 
2010).  The;  Beiarel  is  geiverneel  by  the 
preivisieins  eif  the;  Fe;ele;ral  Aelviseiry 
(Ieimmitte;e;  Ae:t  (k’ACA),  (Puli.  M.  02-4(i3: 
as  ameneleiel.  .3  U..S.(I.A.,  y\]ipe;nelix  2) 
whie:h  se;ts  feirth  stanelarels  feir  the; 
feirmatiein  anel  use  eif  aelviseiry 
e:eimmitte;e;s.  I’he  ]iurjieise;  eif  the  Beiarel  is 
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to  advi.so  the  Prosiciiait  and  tho 
Secretary  oi  Education  (Secretary)  on  all 
matters  ])ertaining  to  strengthening  the 
(ulncational  cajjacity  ol  1  listorically 
Black  (iolhiges  and  Uniyersities 
(llBClJs). 

The  Board  shall  adyis(!  the  President 
and  th(!  Secretary  in  the  following  areas: 
(i)  Improving  the  identity,  visibility,  and 
distinctive  capal)iliti(!s  and  overall 
competitiveiuiss  of  llBdDs;  (ii)  engaging 
the  ])hilanthropic,  hnsine.ss, 
government,  military,  homeland- 
security.  and  education  communities  in 
a  national  dialogue  regarding  new 
1113(111  programs  and  initiatives;  (iii) 
improving  the  ability  of  IlBClUs  to 
remain  fi.scally  secure  institutions  that 
can  assist  the  nation  in  reaching  its  goal 
of  having  the  highest  ])roportion  of 
college  graduates  by  2020;  (iv)  elevating 
the  ]nd}lic  awareness  of  HBClUs;  and  (v) 
encouraging  public-private  investments 
in  1113(11  Is. 

Agenda 

The  Board  will  niceive  updates  from 
the  (lhairman  of  the  President’s  Board  of 
Advisors  on  llBdlls,  the  Board’s 
snhcommittees  and  the  Acting 
Executive  Director  of  the  White  flou.se 
Initiative  on  llBdUs  on  tlunr  respective; 
activities,  thus  far.  during  P’iscal  Year 
2013  including  activities  that  have; 
occurred  since  the  Board’s  last  nu;eting. 
which  was  held  on  September  27,  2012. 
In  addition,  the;  Board  will  discuss 
possible  strategi(;s  to  meet  its  duties 
under  its  charter  and  speecial  guests  have 
l)(;(!n  invited  to  disc:uss  initiatives  that 
are  directed  at  two-year  colleges. 

Individuals  who  will  need 
accommodations  for  a  disability  in  ortler 
to  attend  the  meeting  (e.g.,  interpreting 
services,  assistive  li.stening  devices,  or 
material  in  alternative  format)  should 
notify  )ohn  P.  Brown.  Acting  Executive 


Director,  White  llou.si;  Initiative  on 
1 113(11  Js,  at  (202)  4.')3-.')()34,  no  later  than 
I-riday,  March  1, 2013.  We  will  attemjd 
to  meet  r(;(iuests  for  such 
accommodations  after  this  date,  hut 
cannot  guarantee  their  availability.  The 
meeting  site  is  acc(;.ssihle  to  individuals 
with  disabilities. 

An  op|)ortnnity  for  ])ul)lic  comment  is 
available  on  Wednestlay,  March  0,  2013, 
from  T.30  p.m.-2:00  p.m.  Individuals 
who  wish  to  provide  commeuts  will  h(; 
allowed  three  to  five  minutes  to  speak. 
Tho.se  memh(;rs  of  the  public  int(;re.sted 
in  .submitting  written  comments  may  do 
so  by  snhmitting  them  to  the  attention 
of  )ohn  P.  Brown,  )r..  White  House 
Initiative  on  Historically  Black  (lolleges 
and  Universities,  U.S.  D{;partment  of 
Education,  400  Maryland  Avenue  SW., 
Washington,  D(1  20202,  hv  Friday, 

March  1,2013. 

Records  are  ke])t  of  all  Board 
])roceeding.s  and  are  available  for  public 
ius])ection  at  the  office  of  the  White 
House  Initiative  on  Historically  Black 
(]oll(;ges  and  Universities,  U.S. 
D{;partment  of  Education,  400  Maryland 
Avenue  SW.,  Washington,  DU  20202. 
Monday  through  Friday  (excluding 
federal  holidays)  during  the  hours  of 
0:00  a.m.  to  .'):()()  p.m. 

Hlactronic  Accass  to  the  Doc.umtmi: 
You  may  view  this  document,  as  w(;ll  as 
all  oth(;r  doc:uments  of  this  D(;])artment 
pul)li.sh(;d  in  the  Federal  Register,  in 
text  or  Adobe  Portable  DociuiKmt 
Format  (PDF)  on  the  Internet  at  the 
following  site:  u  u'U'.ef/.go\'//ef/reg/.s/er/ 
indfix.htinl.  To  use  PDF  you  must  have 
Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site.  If  you  have 
(pie.stions  about  using  PDF,  call  the  U.S. 
(k)vernment  Printing  Office  (UPO).  toll 
free  at  l-800-.'il2-1830;  or  in  the 
Washington.  D(3.  area  at  202-.'>l 2-0000. 


Hated:  Febniarv  13.  2013. 

Martha  |.  Kanter, 

I  ’iidar  Sarratarv,  I’.S.  Daiuirlnunil  of 
Educ.olion. 

I  I  K  Ooc.  2(U:i-()374()  I  ’ilod  2- HI- 13;  am| 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meetings 

The  following  notice  of  meeting  is 
])ul)li.shed  pursuant  to  .section  3(a)  of  the 
government  in  the  Snnshim;  Act  (Pub. 

E.  No.  04-400).  5  U.S.C.  .5521): 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Uommission. 

DATE  AND  TIME:  February  21,  2013,  10:00 
a.m. 

PLACE:  Room  2U.  88H  Fir.st  Street  NE.. 
Washington.  DU  20420. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  NOTE — Items  li.sted  on  the  agenda 
may  be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kimberly  D.  Bose.  Secretary,  Telephone 
(202)  50'2-«400. 

h’or  a  ntcorded  mes.sage  listing  items 
struck  from  or  added  to  the  mettting,  call 
(202)  502-8027. 

This  is  a  list  of  matters  to  he 
considered  by  the  Uommi.ssion.  It  does 
not  include  a  listing  of  all  documents 
relevant  to  the  items  on  the  agenda.  All 
public  documents,  however,  may  he 
viewed  on  line  at  the  Uommi.ssion’s 
Web  site  at  http:/ /www’. fore. gov  using 
the  ebibrary  link,  or  mav  he  examined 
in  the  Uommission’s  Public  Reference 
Room. 
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Item  No. 

Docket  No. 

Company 

Administrative 

1 

A-1  . 

AD02-1-000  . 

Agency  Business  Matters. 

Customer  Matters,  Reliability,  Security  and  Market  Operations. 

A-2  . 

AD02-7-000  . 

A-3  . 

RM 10-1 2-000  . 

Electricity  Market  Transparency  Provisions  of  Section  220  of  the  Federal  Power  Act. 

Electric 


Maine  Public  Service  Company. 

Duke  Energy  Carolines  LLC  and  Carolina  Power  and  Light  Company. 

Alcoa  Power  Generating,  Inc. 

Standards  for  Business  Practices  and  Communication  Protocols  for  Public  Utilities. 
Regional  Reliability  Standard  PRC-006-NPCC-1 -Automatic  Underfrequency  Load 
Shedding. 

J.  William  Foley  Incorporated  v.  United  Illuminating  Company. 

Southwest  Power  Pool,  Inc. 

Southwestern  Public  Service  Company  v.  Southwest  Power  Pool,  Inc. 


E-1  . 

ER 13-85-000  ... 

E-2  . 

ER 13-83-000  ... 
ER  13-88-000  ... 

E-3  . 

RM05-5-020  . 

E-4  . 

RM  12-1 2-000  ... 

E-5  . 

OMITTED. 

E-6  . 

EL  12- 106-000  .. 

E-7  . 

OMITTED. 

E-8  . 

ER 12-959-001  . 

E-9  . 

EL13-15-000  .... 
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Item  No. 

Docket  No. 

Company 

E-10  . 

ELI  3-35-000  . 

Southwestern  Public  Service  Company  v.  Southwest  Power  Pool.  Inc. 

Gas 

G-1  . 

RP04-274-000  . 

RP04-274-023. 

RP04-274-026. 

RP04-274-027. 

RP04-274-029. 

RP10-1406-002. 

RP1 1-2356-001. 

RP1 1-2356-002. 

RP1 1-1 499-001. 

RP 13-1 99-000. 

Kern  River  Gas  Transmission  Company. 

Hydro 

H-1  . 

P-11175-024  . 

Crown  Hydro,  LLC. 

River  Bounty,  Inc. 

H-2  . 

P-5730-018  . 

H-3  . 

P-2079-072  . 

Placer  County  Water  Agency. 

H-4  . 

P-12646-013  . 

City  of  Broken  Bow,  Oklahoma. 

Certificates 

C-1  . 

CP 12-464-000  . 

Petal  Gas  Storage,  L.L.C.  Hattiesburg  Industrial  Gas  Sales,  L.L.C. 

C-2  . 

CP 12-40-001  . 

Questar  Pipeline  Company. 

C-3 . 

CP  12-5-001  . 

Trunkline  Gas  Company,  LLC.  Sea  Robin  Pipeline  Company,  LLC. 

. 

CP 12-469-000  . 

Northern  Natural  Gas  Company. 

C-5  . 

CP05-9 1-000  . 

Calhoun  LNG,  L.P. 

CP05-380-000  . 

CP05-381-000. 

CP05-382-000. 

Point  Comfort  Pipeline  Company,  LLC. 

C-6 . 

CP 12-503-000  . 

CenterPoint  Energy  Gas  Transmission  Company,  LLC. 

CenterPoint  Energy-Mississippi  River  Transmission,  LLC. 

C-7  . 

CP  12-351 -000  . 

Cheniere  Creole  Trail  Pipelines,  L.P. 

C-8  . 

OMITTED. 

C-9  . 

RP 13-1 28-001  . 

ConocoPhillips  Company  v.  Texas  Eastern  Transmission,  LP. 

IssiMul  ITibruarv  14.  201  :i. 

KimliiM'ly  1).  Base, 

Srcn'idiy. 

A  free  webcast  of  this  event  is 
available  through  wn  w.  fare. gov.  Anyone 
with  Internet  access  who  desires  to  view 
this  event  can  do  so  hy  navigating  to 
www.forc.guv's  Calentlar  of  Events  and 
locating  this  event  in  the  Calendar.  The 
event  will  contain  a  link  to  its  webcast. 
The  Ckijiitol  Connection  jirovides 
technical  support  for  the  free  webcasts. 

It  also  offers  access  to  this  event  via 
television  in  the  DC  anui  and  via  phone 
bridge  for  a  fee.  If  you  have  any 
(|ue.stions,  visit 

www.CAipilolConnocAion.oig  or  contact 
Danelle  Springer  or  David  Reininger  at 
703-‘)9:t-31()(). 

Inunediately  following  the  conclusion 
of  the  Conunission  Mcjeting.  a  pre.ss 
briefing  will  be  held  in  the  Commission 
Meeting  Room.  Meml)(!rs  of  the  public 
may  view  this  briefing  in  the  designated 
overilow  room.  This  statement  is 
intended  to  notify  the  public  that  the 
jmiss  briefings  that  follow  Commission 
meetings  may  now  be  viewed  remotelv 
at  Commission  headipiarters,  but  will 


not  be  telecast  through  the  Capitol 
Connect  ion  service. 

|I  K  Hoc.  2()i:i-():t!).''>4  Fihul  4:1.1  pin] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 3-63-000] 

CenterPoint  Energy  Gas  Transmission 
Company,  LLC;  Notice  of  Request 
Under  Blanket  Authorization 

Take  notice  that  on  )annarv  31, 2013, 
CenterPoint  Energy  Cas  'rransmission 
Company,  EEC  (Centerl’oin*).  PO-  box 
21743,  Shreveport,  Eoiiisiana  711.T1, 
filed  in  D(K:ket  No.  CPl 3-()3-0(K),  a 
prior  notice  recpiest  ])ur.suant  to  sections 
irj7.20.'l.  l.'‘)7.2()}*(h).  1. '17. 21 1(a)(2)  and 
1  .'17.21  (i(h)(2)  of  the  Commission's 
regulations  under  the  Natural  Cas  Act 
(N(b\).  and  CenterPoint’s  blanket 
certificiate  authorized  in  Docket  Nos. 
CP82-384-()m)  and  CP82-384-()()l . 
CieuterPoiut  seeks  authorization  to 


re])lace  approximately  10.8  miles  of  its 
Eine  A  with  12  miles  of  12-inch 
diameter  pipeline,  inclncling  the 
installation  of  delivery  tajjs  and 
appurtenant  facilities.  CenterPoint  also 
.seeks  to  abandon  the  entire  10-mile  Eine 
A.  all  located  in  Nevada  and  Hempstead 
Counties,  Arkansas.  CenterPoint  will 
not  terminate  any  of  its  customers’ 
service  as  the  result  to  the  ])ropo.sed 
replacement  and  ahandonments,  all  as 
more  fully  .set  forth  in  the  application 
which  is  on  file  with  the  Commi.ssion 
and  o])(!n  for  ])uhlic  inspection. 

Any  (piestions  regarding  the 
applications  should  be  directed  to 
Michelle  Willis,  Manager.  Regulatory 
Compliance.  CenterPoint  Energy  Cas 
Transmission  Companv,  EE(k  P.O.  box 
21743,  Shreveport.  Eoiiisiana  711.11.  or 
call  318-420-3708. 

Any  jierson  may.  within  (it)  days  after 
the  issuance  of  the  instant  notice  hv  the 
fiommi.ssion,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  38,'). 21 4)  a  motion  to  intervene 
or  notice  of  intervention.  Any  ])er.son 
filing  to  intervene  or  the  Conuni.ssion’s 
staff  may.  jiursnant  to  section  157.21)5  of 
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the  Commission’s  Regulations  under  the 
N(;A  (18  CFR  157.20.'))  file  a  ])rolest  to 
the  nuiuest.  If  no  ])rot(!st  is  filed  within 
the  time  allowed  thenjfore,  the  propcjsed 
activity  shall  he  decmied  to  he 
aiithori/ed  effective  tin;  day  aft(!r  the 
time  allow(!(l  for  ])rot(!st.  If  a  protest  is 
filed  and  not  withdrawn  within  30  davs 
aft(;r  tin;  time  allowed  for  filing  a 
l)rotest,  the  instant  rcuiuest  shall  he 
treated  as  an  applic:ation  for 
authorization  ])nrsuant  to  section  7  of 
the  N(iA. 

Rersons  who  wi.sh  to  comment  only 
on  the  environmental  review  of  this 
])roject  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Fnvironmental  commenter's  will  he 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
co])ies  of  the  environmental  documents, 
and  will  he  notified  of  meetings 
associated  with  the  Commi.ssion’s 
environmental  review  })rocess. 
Fnvironmental  c;ommenter’s  will  not  he 
nupiired  to  serve  copies  of  fihul 


documents  on  all  other  parties. 

However,  the  non-party  commentary, 
will  not  r(!C(!ive  co])ie.s  of  all  documents 
fil(;d  by  other  parlies  or  issmul  by  the 
Commission  (exc:(;j)l  for  the  mailing  of 
environnumtal  documents  i.ssued  by  the 
Commission)  and  will  not  have  the  right 
to  .seek  court  revi(;w  of  the 
Commi.ssion’s  final  order. 

'I’he  Commission  strongly  encourages 
(dectronic  filings  of  comments,  protests, 
and  interventions  via  the  intmnet  in  lieu 
of  paper.  See  18  C1'’R  385.2()()l(a)  (1)  (iii) 
and  the  instructions  on  the 
Commission’s  Web  site  (u’U’U'./b/Y;.go\') 
under  the  “e-Filing”  link.  Rer.sons 
unable  to  file  electronicallv  should 
submit  an  original  and  14  co])ies  of  tlii; 
])rote.st  or  intervention  to  the  Federal 
Energy  Regulatory  Commi.ssion,  888 
First  Street  NE.,  Washington,  DC  2()42(). 

13at{!(l;  l•'(!l)^llarv  12.  2013. 

Kimberly  1).  Host!, 

Sccivldiy. 

IKK  Doc.  Filed  !i;4.'.  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Attendance  at  the 
Entergy  Regional  State  Committee 
Meeting 

The  Federal  Energy  Regulatory 
Commi.ssion  (Commi.ssion)  herehv  gives 
notice  that  members  of  its  .staff  mav 
attend  the  meeting  noted  below.  Their 
attimdance  is  jiart  of  the  Commi.ssion’s 
ongoing  outreach  efforts. 

E/i/ergy  Rogional  Stato  (Jomniitidd 
February  22.  2013  (9:00  a.m.-12:00 
p.m.) 

This  meeting  will  he  held  at  the 
Windsor  Court  Hotel.  300  Cravier  Street. 
New  Orleans,  LA  70130. 

The  discu.ssions  may  address  matters 
at  issue  in  the  following  proceedings: 


Dockiil  No.  ()A()7-32  .  Enliirgv  .Scavices.  Inc. 

Deckel  No.  Id.OO-Wi  .  I.onisiana  I’ublic  .Siirvicc;  Commission  v.  Enlergv 

.Services.  Inc. 

Docket  No.  13,01-88  .  Louisiana  I’nhiic  .Siirvicc;  Commission  v.  Enlergv 

.Services.  Inc. 

Docket  No.  El,()!)-,50  .  Louisiana  Pniilic  .Siavici;  Commission  v.  I'intiirgX' 

.S(!i  vici!s.  Inc. 

Dock(!l  No.  EI.OO-Ol  .  Louisiana  I’nlilic  .Service  Commission  v.  luilergv 

Services.  Inc. 

Docket  No.  El-lO-.a.")  .  I.ouisiana  I’nlilic  .Service  Commission  v.  Ivnliirgy 

.S(!rvices.  Inc. 

Dock(!l  No.  ELIO-O,')  .  Louisiana  I’nhiic  .Service  Commission  v.  Enlergv 

.Servic(!S.  Inc. 

Docket  No.  ELI  1-34  .  Midwest  Indepmulenl  .System  'I'ransinission  Op¬ 

erator.  Inc. 

Docked  No.  ELI  1-83  .  Louisiana  I’nlilic  .Sca  vice  Commi.ssion  v.  Entergy 

.Sta'vices.  Inc. 

Docket  No.  ERO.5-108.')  .  Entergy  Seavices.  Inc. 

Docket  No.  EK(l7-882  .  Entea'gv  Scirvices.  Inc. 

Docked  Ne).  EK()7-9,')8  .  Entea'gv  .Services.  Ine;. 

Deie.'kel  Ne).  EK08-1().58  .  Entea'gv  .Sea'vie:e!s.  Ine;. 

Deieiked  Nei.  ERlO-Kt.aO  .  Enteergv  Sea'vices.  Ine:. 

Deicket  Ne).  ER1()-1878  .  Enteiigy  .Servie:es.  Inc. 

De)e;ket  Ne).  ER10-33.t7  .  Enteii'gv  Arkansas.  Ine;. 

De)cke!l  No.  ERll-.ll.ah  .  Enle;rgy  .Arkansas.  Inc. 

De)e:ke;l  Ne).  ERl2-48()  .  Miel\ve;sl  lnele)])e!nele!nt  Transmissie)n  .Svsle!m  ()p- 

e!rate)r.  Ine:. 

De)e:kel  Ne).  ER12-13()3  . . .  Enle;rgv  Arkanseis.  Ine;. 

De)e:ke!t  Ne).  ERl 2-2881  .  Enleirgv  .Arkeinsiis,  Ine:. 

De)e:ke;l  Ne).  ERl 2-21)82  .  Enleirgv  y\rkansiis.  Ine:. 

De)e;ket  Ne).  ERl 2-2883  .  Enleiigv  Arkansas.  Ine:. 

De)e:ked  Ne).  ERl 2-2893  .  Enle!rgv  Arkiinseis.  Ine;. 

De)e:ke;l  Ne).  EL13-41  .  ()e:e:iele!nliil  (3H!mie:iil  Ce)ri)e)nilie)n  v.  MielweisI 

Ineleepeineleail  Trimsmis.sie)n  .Syste!m  ()pe!rale)r. 
Ine:. 

De)e:ke!l  Ne).  ELI 3-43  .  l’e;tilie)n  le)r  De!e;larale)r\'  Orelea'  eif  Ce)nne:il  e)f  the; 

City  e)f  Ne;\v  ()rle;ims.  Leenisiana.  Mississippi 
I’nhiie:  .Se;r\ie:e;  {ieemmissie)!)  emel  the;  Arkemsas 
I’nhlie:  Se;rvie;e;  Ceemmission. 

De)e:ke;l  Ne).  ERl  3-84  .  Cle;e:e)  l’e)we;r  EEC. 

De)e:ked  Ne).  ERl 3-9,5  .  Enleergv  Arkemsas.  Ine:. 

De)e:ke;l  Ne).  ERl 3— 132  .  Enle;rgy  Arkansas.  Ine:. 

De)e:ke;l  Ne).  ERl 3-883  .  .MielweesI  lnel(;pe;nele;nl  Tninsmissie)!)  .Syste;m  Op¬ 

erate)!'.  Ine:. 
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l)()(;ki!l  Ni).  HRia-7()l{  .  Mi(l\V(!sl  liulciixMuUuit  'I’ransniission  SvsIcMii  ()p- 

cnilor,  liu;. 

Docki;!  No.  8R13-7K2  .  I'l't]  Arkansiis.  l.l.C;. 


'riui.se  meetings  are  optm  to  tlu; 
|)ul)li(:. 

l-’or  nion;  inibnnation.  contact  Patrick 
(llariiv.  Oi  l  ice  of  Hnergy  Market 
Regnlation.  I’edc'ial  Knergy  Ibignlatorv 
(ioinmission  at  (317)  24t)-.'i‘)37  or 

Dated:  I’eliniarv  13.  2013. 

Kiinlierly  D.  liose. 

S(-(rrltiiv. 

IFK  Dee.  2013-ti:mu  Filed  2-l<l-13;  «:4.">  am| 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OAR-2006-0525;  FRL-9782-3] 

Proposed  Information  Collection 
Request;  Comment  Request; 
Registration  of  Fuels  and  Fuel 
Additives — Health- Effects  Research 
Requirements  for  Manufacturers;  EPA 
ICR  No.  1696.07 

AGENCY:  Ibivironmimtal  Protection 
/\g(MU:y  (Id’A). 
action:  Notice. 

SUMMARY:  The  iMivironmental  Protection 
Agcmcy  is  planning  to  submit  an 
Information  (iollection  Recpiest  (KiR). 
Registration  of  Fuels  and  Fuel 
Ailditive.s — I  lealth-Elfects  Research 
RiHluirements  for  Mamiiaclurers.  FPA 
ICiR  No.  I(i9(i.()7.  OMll  (Control  No. 
2()(j()-()297.  to  the  Office  of  Management 
and  Hudget  (OMB)  for  review  ancl 
a])j)roval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  ll.S.C. 
3501  at  saq.).  Before  doing  so,  EPA  is 
.soliciting  public  comments  on  specific 
asj)ects  of  the  |)roposed  information 
collection  as  described  below.  This  is  a 
jn  opo.sed  extension  of  the  K]R,  which  is 
currently  approved  through  August  31, 
2013.  An  Agency  may  not  conduct  or 
sj)onst)r  and  a  person  is  not  recpiired  to 
respond  to  a  collection  of  information 
unle.ss  it  displays  a  cnrrentlv  valid  OMB 
control  numher. 

DATES:  Oomments  must  he  submitted  on 
or  before  A|)ril  22,  2013. 

ADDRESSES:  Submit  vour  comments, 
referencing  Docket  ID  No.  EPA-llQ- 
()AR-200()-0525,  online  using 
\v\\  \\’.rt;<iul(ili()ns.<’()\'  (onr  priderred 
method),  by  email  to  (i-and-r- 
f/ocAf.‘/@e/Jo.go\'.  or  hv  mail  to:  EPA 
Docket  (kmter.  Environmental 
Protection  Agency.  Mail  Ciode  28221 T, 
1200  Penn.sylvania  Ave.  N\Y.. 
Washington.  D(i  20400. 


fiPA's  policy  is  that  all  comments 
r(!ceived  will  he  included  in  the  public 
dockid  without  change  including  anv 
personal  information  provided,  uidess 
the  comment  includes  ])rofanily.  threats, 
information  claimed  to  he  (loididential 
Business  Information  ((’-Bl)  or  other 
information  whose  disclosure  is 
riistricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  \V.  (ialdwidl,  (iomiiliance 
Division,  Office  of  Transportation  and 
Air  Quality.  Mailcode:  (i4()(i). 
Environmental  Protection  Agency.  12{)() 
Pimnsylvania  Ave.  NW.,  Washington. 

DC  2()4()();  tele])hone  numher:  (202) 
343-03()3;  fax  numher:  (202)  343-2802: 
email  address:  (:ald\vall.jim@vj)a.<^ov. 
SUPPLEMENTARY  INFORMATION: 

.Sup])orling  documents  which  ex])lain  in 
detail  the  information  that  the  EPA  will 
he  collecting  are  available  in  the  jiuhlic 
dock(!t  for  this  KiR.  TIk;  docket  can  he 
viewed  online  at  \v\v\\'.r(f<>id(iti()ns.<>()v 
or  in  person  at  the  EPA  Docket  Center, 
EPA  West,  Room  B102,  1301 
(ionslilution  Ave.  NW.,  Washington, 

DC.  The  tele])hone  numher  for  the 
Docket  Center  is  202-5(>0-l  744.  For 
additional  information  about  hiPA’s 
])uhlic  docket,  visit  hit})://\\'\\'\\'.ajni.<>,ov/ 
dockats. 

Pursuant  to  section  350()(c)(2)(A)  of 
the  PRA,  EPA  is  .soliciting  comments 
and  information  to  enable  it  to:  (i) 

I'A  alnate  whether  the  proposed 
collection  of  information  is  nece.ssarv 
for  the  proper  ])erformance  of  the 
functions  of  the  Agency,  iiu:hiding 
whether  the  information  will  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  Agency’s  e.stimate  of  the 
burden  of  the  jiroposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assum])tions  used: 
(iii)  enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (iv)  minimize  the  burden 
of  th(!  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  a])])ropriate  automated 
electronic,  mechanical,  or  other 
technologic.al  collection  techniipies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
respon.ses.  EPA  will  consider  the 
comments  received  and  amend  the  KiR 
as  a])])roj)riate.  The  final  KiR  ])ackage 
will  then  he  submitted  to  OMB  for 
review  and  ap])roval.  At  that  time,  I'iPA 
will  issui!  another  Federal  Register 
notice  to  announce  the  submission  of 
the  ICiR  to  OMB  and  the  op]X)rlunity  to 
submit  additional  comments  to  OMB. 


Ahstracl:  In  accordance  with  the 
regulations  at  40  OFR  70,  Suhiiarls  A,  B, 
0,  and  D,  Regi.st ration  of  Fuels  and  Fuel 
Additives,  mannfacturers  (including 
importers)  of  motor-vehicle  gasoline, 
motor-vehicle  diiisel  fuel,  and  additives 
for  those  fuels,  are  recpiired  to  have 
these  products  registered  by  the  ICPA 
|)rior  to  their  introduction  into 
commerce.  Registration  involves 
providing  a  chemical  de.scriplion  of  the 
fuel  or  additive,  and  certain  technical, 
marketing,  and  health-effects 
information.  The  development  of 
health-effects  data,  as  recpiired  by  40 
CFR  70,  Suh])art  F,  is  the  subject  of  this 
KiR.  The  information  collection 
recpiirements  for  Suhparts  A  through  D, 
and  the  supplemental  notification 
recpiirements  of  Suhparl  F  (inclic:aling 
how  the  mannfac:tnrer  will  satisfy  the 
health-effec:ts  data  recpiirements)  are 
c:c)verecl  hv  a  separate  KIR  (EPA  KiR 
Numher  300. 1 3,  OMB  Control  Numher 
20(j0-1050).  The  health-effec;ts  data  will 
he  used  to  determine  if  there  are  any 
products  whic:h  have  evaporative  or 
c:c)mhustion  emissions  that  mav  po.se  an 
unreasonahle  risk  to  public  health,  thus 
meriting  further  investigation  ancl 
potential  regulation.  This  information  is 
recpiired  for  s])ec:ific:  groups  of  fuels  and 
additives  as  defined  in  the  regulations, 
f’or  exainjile,  gasoline  ancl  ga.soline 
additives  whic;h  c:onsist  of  only  c:arl)on, 
hydrogen,  oxygen,  nitrogen,  and/or 
sulfur,  and  whic:h  involve  a  gasoline 
oxygen  c;ontent  of  less  than  1.5  weight 
])erc:ent.  fall  into  a  ‘‘haseline’’  grou]). 
Oxygenated  additives,  such  as  cdhanol, 
when  u.secl  in  gasoline  at  an  oxygen 
level  of  at  least  1.5  weight  pcirc:ent. 
define  se))arate  “nonhaseline”  groups 
for  each  oxygenate.  Additives  whic;h 
contain  elements  other  than  c:arhon. 
hydrogen,  oxygen,  nitrogen,  and  sulfur 
fall  into  sejiarate  “aty])ic:al”  groups, 
'fhere  are  similar  groujiing  recpiirements 
for  diesel  fuel  ancl  die.sel  fuel  additives. 

Manufac:turers  may  perform  the 
re.searc:h  indejiendentlv  or  mav  join 
with  other  manufac.turers  to  share  in  the 
c:c)sts  for  eac:h  applic:ahle  grou]).  Several 
researc:h  c;c)nsc)rtiums  (groujis  of 
manufac:turers)  have  been  formed.  The 
largest  con.sortium,  organized  by  the 
Americ:an  Petroleum  Institute  (API), 
represents  most  of  the  manufacturers  of 
haseline  ga.soline.  haseline  diesel  fuel, 
haseline  fuel  additives,  ancl  the 
j)rc)minent  nonhaseline  oxygenated 
additives  for  ga.soline.  The  re.searc;h  is 
structured  into  three  tiers  of 
recpiirements  for  each  group.  Tier  1 
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i(;(|iiires  an  emissions  cliaracterization 
and  a  literature  search  for  information 
on  the  health  effects  of  those  emissions. 
Volnminons  Tier  1  data  for  gasoline  and 
(li(!.sel  fuel  wen;  submitted  by  AIM  and 
others  in  15)07.  I’ic!!'  1  data  have  been 
submitted  for  t)io(li(!S(d.  \vater/(li(!sel 
(anulsions,  several  atypical  additives, 
and  nmewahle  gasoline  and  diesel  fuels. 
Tier  2  r(;(|nires  short-term  inhalation 
exposnnis  of  laboratory  animals  to 
emissions  to  scnam  for  adverse  health 
effects.  Tier  2  data  have  been  submitted 
for  baseline  diesel,  biodiesel,  and  water/ 
di(;.sel  emulsions.  Altcaiiative  Tier  2 
t(;.sting  can  he  retpiired  in  lien  of 
.standard  Tier  2  testing  if  EPA  concludes 
that  such  testing  would  he  more 
appro|)riate.  EPA  reached  that 
conclusion  with  respect  to  gasoline  and 
gasoline-oxygenate  blends,  and 
alternative  ri!(|uirements  were 
established  for  the  API  consortium  for 
baseline  gasoline  and  six  ga.soline- 
oxygenate  blends.  Alternative  'Pier  2 
nuinirements  have  also  been  established 
for  the  manganese  additive  MM  T 
mannfactnred  by  the  Alton  (Chemical 
(iorporation  (formerlv  tin;  Ethvl 
(iorporation).  'Pier  3  provides  for  follow- 
11])  research,  at  Id’A’s  discretion,  when 
remaining  uncertainties  as  to  the 
significance  of  observed  health  effects, 
welfare  effects,  and/or  emissions 
exj)osures  from  a  fuel  or  fnel/additive 
mixture  interfere  with  EPA's  ahilitv  to 
make  reasonable  e.stimates  of  the 
])olential  risks  posed  by  emissions  from 
a  fuel  or  additive.  To  date.  EPA  has  not 
im])osed  any  Tier  3  reijnirements.  Under 
regulations  promulgated  |)nrsnant  to 
Section  211  of  the  (’.lean  Air  Act.  (1) 
submission  of  the  health-effects 
information  is  necessary  fora 
manufacturer  to  obtain  regi.stration  of  a 
motor-vehicle  gasoline,  die.sel  fuel,  or 
fuel  additive,  and  thus  be  allowed  to 
introduce  that  product  into  commerce, 
and  (2)  the  information  shall  not  he 
considered  confidential. 

Form  \himb(;rs:  None. 

lifispon (ion ts/(i ff(((:to(i  on titios : 
Manufacturers  of  motor-vehicle 
gasoline,  motor-vehicle  diesel  fuel,  and 
additives  for  those  fuels. 

liospondont’s  ohIi<>(ition  to  rospond: 
Mandatory  oer  40  ci-R  75). 

Fstiinalocl  nninhor  oj  rosf)ondonts:  2. 

Frocinoncv  of  rosponso:  On  occasion. 

Tot(d  ostimntod  Imvdon:  15), 200  hours 
per  vear.  Pnrden  is  defined  a)  .M  (iER 
1320.03(1)). 

7’o/fj/  ostimalod  cost:  S2  million  ])er 
year,  includes  $0.5  million  annualized 
ca])ital  or  oj)eration  &  maintenance 
costs. 

(ihangos  in  Eslimat((s:  'Phere  is  a 
decrease  of  2,000  hours  in  the  total 
estimated  res])ondent  burden  compared 


with  the  ICR  currently  ap])roved  by 
OMB.  'Phis  decrease  is  due  to  the 
conclusion  of  a  testing  program 
included  in  the  ])revions  ICR. 

Dated;  Iddaiiary  I.').  2013. 
llyron  |.  Hunker, 

Divoctor.  Coinplidnco  Division. 

IKK  Doc.  301.3-0383!)  Kiliul  3-l!)-13;  «:4,5  iini| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ  -OAR-2005-0161;  FRL-9782-4) 

Proposed  Information  Collection 
Request;  Comment  Request; 

Renewable  Fuels  Standard  (RFS2) 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Phe  Environmental  Protection 
Agencv  is  planning  to  submit  an 
information  collection  retpiest  (ICR), 
“Renew'ahle  Fuels  Standard  (RP’S2) 
Program”  (EPA  ICR  No.  2333.03,  OMB 
Control  No.  2()()()-()()4())  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  ai)proval  in  accordance  with 
the  Paperwork  Reduction  Act  (44  IJ.S.C,. 
3501  o1  so<i.).  Before  doing  so.  liPA  is 
soliciting  public  comments  on  specific 
aspects  of  thj;  propose;)!  information 
collection  as  described  hedow.  'Phis  is  ii 
"RENEWAL”  of  the  ICR.  which  is 
cnrrentlv  approved  through  )nne  31. 
2013.  An  Agency  may  not  condnet  or 
sj)onsor  and  a  ])er,son  is  not  reeinired  to 
res])ond  to  a  collection  of  information 
unless  it  disj)lays  a  currently  valid  OMB 
control  number. 

DATES:  Comments  must  be  submitted  on 
or  before  April  22.  2013. 

ADDRESSES:  Submit  yonr  comments, 
referencing  Docket  ID  No.  EPA-UQ- 
OAR-2005-01()1  online  using 
ww’w.rognlations.gov,  or  in  j)erson 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  in  Wa.shington,  DC  (EPA/ 
DC).  'Phe  docket  is  located  in  the  EPA 
West  Buihling,  1301  (ion.stitntion 
Avemm;  NW..  Room  3334,  and  is  open 
from  8:30  a.m.  to  4:30  ]).m.  Ea.stern 
Standard  'PiiiK!,  Monday  through  P’riday. 
(!xclnding  legal  holidays,  or  hv  mail  to: 
EPA  Docket  Center,  Environmental 
Pre)teclion  Agency,  Mail  (ioele  2822TP. 
1200  Pennsvlvania  Ave.  NW., 
Washington.  D(i  20400.  PiPA's  policy  is 
that  all  comments  received  will  be 
included  in  the  public  docket  without 
change  including  any  ])ersonal 
information  j)rovided,  unless  the 
comment  includes  profanity,  threats, 
information  claimed  to  be  (Confidential 


Business  Information  (CBl)  or  other 
information  whose  disclosure  is 
restricted  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Ceanetta  Heard,  Environmental 
Protection  .Specialist,  Fuels  Compliance 
(Center.  (UOh)  Envire)nmental  Protection 
Agency.  1200  Pennsylvania  Ave.  NW., 
Washington.  D(C  2()4()();  tele})hone 
nnmher:  202-343-5)017  fax  ninnher: 
202-343-2800:  email  address: 
hoard. go(inotto@o})o. gov. 

SUPPLEMENTARY  INFORMATION: 

.Suj)porting  documents  which  exj)lain  in 
detail  the  information  that  the  EPA  will 
he  collecting  are  available  in  the  public 
docket  for  this  KCR.  'Phe  doi:ket  can  he 
viewed  online  at  \v\v\v. rogidations.gov 
or  in  person  at  the  EPA  Docket  Center, 
EPA  West,  Room  3334.  1301 
Constitution  Ave.  NW.,  Washington, 

DC.  'Phe  tele|)hone  nnmher  for  the 
Docket  Center  is  202-500-1744.  For 
additional  information  about  EPA's 
public  docket,  visit  httj)://\v\v\v. opa.gov/ 
dockots. 

Pursuant  to  .section  3500(c)(2)(A)  of 
the  Pa])erwork  Reduction  Act  (PRA), 
EPA  is  soliciting  coniments  and 
iiddrmation  to  enable  it  to:  (i)  Evaluate 
whether  the  pro])osed  collection  of 
information  is  necessary  for  the;  |)roper 
performance  of  the;  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  evaluate  the  acenraev  of  the 
Agency's  estimate  of  the  burden  of  the 
])ropo.sed  collection  of  information, 
including  tlie  validitv  of  the 
methodology  and  assnm])tions  used; 

(iii)  enhance  the  cpiality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  res])ond.  including  through 
the  n.se  of  a])])ropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techni(|ues  or 
other  forms  of  information  technology, 
e.g..  })ermitting  electronic  submission  of 
respon.ses.  EPA  will  consider  the 
comments  received  and  amend  the  KiR 
as  a])])roj)riate.  'Phe  final  KiR  j)ackage 
will  then  he  submitted  to  OMB  for 
review  and  aj)i)roval.  At  that  time.  EPA 
will  issue  another  Federal  Register 
notice  to  announce  the  submission  of 
the  KiR  to  OMB  and  the  opportunity  to 
submit  additional  comments  to  OMB. 

Abstract:  EPA  would  like  to  continue 
to  collect  annual  comj)liance  repe)rts 
from  obligated  parties,  (piarterly  re])oi'ts 
for  all  EPA  Moderate;)!  'Pran.sae:tie)n 
.System  (EM'P.S)  nsens.  generatie)n  anel 
assignment  e)f  Re:ne;wal)le  Ielentifie:atie)n 
Numbers  (RINs)  ejuarterly  re;j)e)rts  fre)m 
l)ie)inels  ])re)elncers  anel  im])e)rters  anel 
thirel  j)arty  elise:le)sure  rej)e)rts  ire)m 
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hioluel  leedstoek  producers  by  way  oi 
the  Agency's  (kiiilral  Data  Hxchangc! 
(dlX).  I'lie  recordk(!(;j)iiig  and  reporting 
oi  this  r(!gnlation  will  allow  HFA  to 
monitor  compliance  with  the  RFS 
j)rogram.  We  intorm  res|)on(lents  that 
they  may  assert  claims  ol  husim'ss 
confidentiality  ((351)  lor  iniormalion 
lh(!y  snhmit  in  accordance  with  40  (ik’R 
2.2()3. 

Form  Nnmhers: 

RFS()1()3:  RFS2  kjl  2012  Activity  R(!port 
RI'S0104:  RFS2  Aclivity  R(!port 
RFS0201:  RFSl  RIN  Transaction  Report 
(only  if  RFSl  RlNs  wen;  hought.  sold, 
retinul.  or  nanstated) 

RF.SOtiOO:  RFS2  Remnvahle  Fuel 
Producer  Supphanental  Report  (if 
a|)|)licahle) 

RFS0701:  RFS2  Remnvahle  Fuel 
I’roducer  ('.o-jjroducts  Report 
RFSOHOl:  RF.S2  Renewable  Biomass 
Re]K)rl 

RF.SOOOl;  RFS2  Production  Outlook 
Riiport 

I'JMTS:  RFS2  RIN  Transaction  R(!])ort 
liMT.S:  RFS2  RIN  (teneration  Rciport 
(Fcpiivalent  to  RFS0400) 

RFS0301:  RFS2  2010  Annual 
Oompliance  R(!])ort 
RFS0302:  RFS2  2011  Annual 
Oompliamx!  Re])ort 
I'MTS:  RFS2  RIN  Tran.saction  R(!])ort 
Ut;spon(i(‘nts/(ifi(H:ttHi  entities: 
Producers  of  Rimewahlc!  Finds. 

Importers.  Obligated  Parlies,  Parties 
who  own  RlNS  (including  fondgn  RIN 
owners). 

I{(!si)()iul(;nt's  ohiigdtion  to  laspond: 
mandatorv  Sections  114  and  208  of  the 
Clean  Air  Act  (CAA).  42  U.S.C.  7414 
and  7.'j42. 

Estimatad  nuinhar  of  wsjnmdonis: 
2.002.731. 

Enuiiiancv  of  rosponso:  Quarterly. 
Tol(d  ostinuilod  hiirdon:  (i.37t).203 
hours  (per  year).  Burden  is  defined  at 
CFR  1320.03(1)). 

'I'olcd  csliniotod  cost:  .S()0.4.')0.023  (jjer 
year),  includes  S  320  annualized  capital 
or  o|)eration  it  maintenance  costs. 

C/n/;?ge.v  in  Esiinuitcs:  fJMTS  was 
introduced  at  the  onset  of  the  RF.S2 
program  and  was  not  a  feature  of  RFSl. 
For  the  new  FMT.S  sy.stem.  all  parties 
who  owned  RlNs  were  reipiired  to  re¬ 
register.  di.sidose  feedstock  .sources, 
prepare  (piarlerlv  reports  ou  RIN  activity 
and  submit  annual  compliance  re|)orts 
(obligated  party  only).  Re-suhmittal 
provisions  utilized  in  RF.Sl  are  no 
longer  reipiired.  resulting  in  a  decrease 
in  total  responses  for  this  ICR.  The  total 
res|)onses  for  industry  dro|)j)ed  from 
4..'j2.'j.()2.')  to  2.01)2.731  a  difference  of 
2.432.804  responses.  Currently,  biofuels 
producers  and  importers  snhmit 
reipiired  quarterly  reports  along  with 


their  third  ])arty  disclosure  on  feedstock 
producers  to  fiPA.  All  users  of  the 
IlM  rS  .system  are  required  to  submit 
quarterly  RIN  reports. 

The  numher  of  resjioudents  or  u.sers 
of  the  liMTS  system  has  more  than 
doubled  from  1.0.')0,32()  to  2,002,731  an 
increase  of  1 ,030.002  users  due  to  the 
additional  response  burden  for  mapping 
foreign  and  domestic  plantation/forest 
land  owners  and  foreign  biofuel 
feedstock  producers  which  were  not 
reflected  in  the  previous  KiR  reporting 
])eriod.  With  an  increase  in  the  numher 
of  resi)ondents,  total  hurdeu  hours  have 
increased  by  more  than  4  million 
co.sting  the  industry  .S00.4.')0,023: 
however,  a  decrease  of  .S47,882,300  was 
realized.  The  reduction  in  the  total  cost 
for  this  renewal  is  due  to  the  fact  that 
the  FMTS  system  is  automated  and 
more  efficient  and  helj)s  users  to 
prepare  reports  instantly,  reducing  the 
amount  of  time  and  the  cost  associated 
with  res])onding.  even  with  more  than 
a  million  added  users.  This  nolahle 
factor  increased  the  indu.stry  burden 
hours,  hut  will  lower  the  total  cost  of 
this  information  collection  request  if 
renewed. 

Hilled:  I'eliniiirv  13.  2013. 

Byi'on  Hiiiikiir, 

Director.  Tronsportotion  and  lit'^ionol 
I’rofinims  Division. 

|I  K  Doe.  2(n:t-li;t«4()  I'iled  2-l>l-i;i:  fi:4,")  imil 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OPPT-201 3-0053;  FRL-9377-4] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Toxic  Substances  (iontrol 
Act  (TSCiA)  requires  any  |)erson  who 
intends  to  manufaclure  (defined  by 
statute  to  include  import)  a  new 
chemical  (i.e..  a  chemical  not  on  the 
r.S(iA  (ihemical  Substances  Inventory 
(TS(]A  Inventory))  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  In  addition  under  TSfiA, 
I'iPA  is  reipiired  to  publish  in  the 
Federal  Register  a  notice  of  recei])t  of  a 
prem  anil  fact  me  notice  (PMN)  or  an 
application  fora  test  marketing 
exemption  (TME).  and  to  ])uhlish  in  the 
Federal  Register  |)eriodic  status  reports 
on  the  new  chemicals  under  review  and 
the  receipt  of  notices  of  commencement 
(N()(i)  to  manufacture  those  chemicals. 


This  document,  which  covers  the  period 
from  December  1.  2012  to  )anuarv  11, 
2013.  and  jnovides  the  required  notice 
and  status  report,  consists  of  the  PMNs 
and  TME.  both  iiending  or  exiiired.  and 
the  N(X;  to  manufacture  a  new  chemical 
that  the  Agency  has  received  under 
T.SCiA  section  5  during  this  time  ])eriod. 
DATES:  (Comments  identified  by  the 
specific  PMN  numher  or 'I’Mli  numher, 
must  he  received  on  or  before  March  22. 
2013. 

ADDRESSES:  Submit  your  c.omments. 
identified  by  docket  identification  (ID) 
numher  EPA-1  1Q-()PPT-201  3-00.'-)3. 
and  the  sjiecilic  PMN  numher  or  TME 
numher  for  the  chemical  related  to  your 
commeut.  by  one  of  the  following 
methods: 

•  Federal  eliideinaking  Portal:  http:// 
WWW’. regidations.gov.  Follow  the  online 
instructions  for  .submitting  comments. 

•  A/a//:  Document  (Control  Office 
(7407M).  Office  of  Pollution  Prevention 
and  Toxics  (OPPT).  Environmental 
Ih'otection  Agency,  1200  Pennsylvania 
Ave.  N\V.,  Washington.  DO  204()0-0001. 

•  Hand  Deliverv:  OPPT  Document 
Control  Office  (IXX)).  EPA  East  Bldg.. 
Rm.  0428.  1201  Constitution  Ave.  NW., 
Washington,  IXi.  The  DCO  is  ojien  from 
8  a. 111.  to  4  p.ni..  Monday  through 
Friday,  excluding  legal  holidays.  The 
teliqihone  numher  for  the  DC()  is  (202) 
.')04-8030.  Such  deliveries  are  only 
accepted  during  the  IXiO's  normal 
hours  of  o])eration,  and  sjiecial 
arrangements  should  he  made  for 
deliveries  of  boxed  information. 

Instructions:  KPA’s  policy  is  that  all 
comments  received  will  he  inc.luded  in 
the  docket  without  change  and  may  he 
made  available  online  at  httj):// 
www.regulations.gov.  including  any 
])ersonal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  (ionfidential  Business 
Information  (CBl)  or  other  information 
whose  di.sclosure  is  restricted  by  statute. 
Do  not  suhniit  information  that  yon 
consider  to  he  CiBl  or  otherwise 
protected  through  regulations.gov  or 
email.  The  regulations.gov  Web  site  is 
an  “anonymous  access"  system,  which 
means  EPA  will  not  know  vour  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  vonr  comment. 
If  you  send  an  email  comment  directly 
to  I'iPA  without  going  through 
regulations.gov,  your  email  address  will 
he  automatically  cajitured  and  included 
as  |)art  of  the  comment  that  is  jilaced  in 
the  docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment.  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  (iD-ROM 
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you  sul)niit.  If  td’A  cannot  read  yonr 
conninnit  due  to  technical  difficnlties 
and  cannot  contact  yon  for  clarification. 
EI’A  may  not  hi;  able  to  consider  vonr 
comment.  Idectronic  files  slionld  avoid 
the  n.se  of  special  charact(;rs.  anv  form 
of  (!ncrv|)tion,  and  In;  free  of  any  defects 
or  virns(;s. 

Hockci:  AW  documents  in  the  dock(!t 
are  listed  in  the  docket  iiulex  availahU; 
at  }UI{)://\v\v\\\r(;gul(i1ions.g()\'.  Although 
list(;d  in  the  iiuhix,  some  information  is 
not  ])nhlicly  available,  (!.g..  (ilfl  or  oth(;r 
information  whose  disclosure  is 
restricted  by  statute!.  (Certain  other 
material,  such  as  cojJvrightcHl  material, 
will  he  jiiihlicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  electronically  at 
http://\v\\'\v.wgul(iti()ns.goY.  or,  if  only 
available!  in  hard  c:c)py.  at  the  OPPT 
Docket.  3'hc!  OPP'F  Dc)c;kc!t  is  loc;atc!cl  in 
the  EPA  Doc:kc!t  Center  (EPA/DC)  at  Rm. 
3.3.34,  EPA  Wexst  Bldg..  1301 
(ionstitntion  Ave.  NW..  Washington, 

D(;.  The  EPA/DC  Public;  Reading  Room 
hours  of  o])c!ratic)n  are  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Ericlav.  c!xc:lncling 
lc!gal  holidays.  The  tc!lc!phc)nc!  nnmhc!]’  of 
thc!  EPA/lXi  Public:  Reading  Room  is 
(202)  .'500-1744,  and  the  tcclephonc! 
nninher  for  thc!  OPPT  Doc:kc!t  is  (202) 
.'500-0280.  Doc:kc!t  visitors  arc!  rc!C]nirc!cl 
to  show  ))hotogra])hic  iclc!ntific:atic)n. 

])ass  through  a  metal  clc!tc!c:tor.  and  sign 
thc!  EPA  visitor  log.  All  visitor  hags  arc! 
])roc:c!.ssc!cl  through  an  X-ray  mac:hinc! 
and  .snhjc!c:t  to  .sc!arc:h.  Visitors  will  hc! 
])roviclc!cl  an  EPA/DC  badge  that  must  be 
visible  at  all  times  in  the  hinlding  and 
rc!tnrnc!d  upon  departure. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  infonnatiun  contact:  Bc!rnicc! 
Mndd,  Information  Management 
Division,  Rec:ords  Doc:kc!t  Management 
Division  (7407M),  Offic:c!  of  Pollution 
Prc!vc!ntion  and  'roxic:s.  Environmental 
Prolc!c;tion  Agc!nc:y,  1200  Pennsylvania 
Ave.  NW..  Washington,  DC  20400-0001; 
telephone!  nnmhc!r:  (202)  .'5()4-80.'51 ;  fax 
nnml)C!r:  (202)  .'504-80,'5.'5:  email  address: 
inadd.hci  nicc@cpa.gov. 

For  genend  information  contact:  'I’lie 
T.SCA-llotline.  ABVl-Coodwill.  422 
.South  Clinton  Ave..  Roc:hc!.ster.  NY 
14(520:  tc!lc!phc)nc!  nnmhc!r:  (202)  .'5.'54- 
1404;  email  aclclrc!.ss:  T’.SCVl- 
llotIinc@cpa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  (Mineral  Information 

/\.  Docs  this  action  aj)plv  to  me? 

This  ac;tic)n  is  clirc!c:tc!ci  to  the  public: 
in  gc!nc!r;d.  As  .snc:h,  thc!  Agency  has  not 
attc!m])tc!d  to  dc!.sc:rit)c!  the  .spc!c:ific: 
c!nlitic!s  that  this  ac;tic)n  may  apply  to. 
Although  othc!rs  may  bc!  affc!c:tc!cl,  this 
ac:tic)n  applic!s  dirc!c:lly  to  Ihc!  ,snhmittc!r 
of  Ihc!  PMNs  aclclrc!ssc!cl  in  this  action. 

B.  What  should  I  consider  as  /  prepare 
mv  comments  for  EPA? 

1.  Sid)mitting  (ilil.  Do  not  submit  this 
information  to  EPA  through 
rc!gnlations.gov  or  email.  Clc!arly  mark 
the  ])art  or  all  of  the  information  that 
yon  c:laim  to  be  CBI.  For  CBI 
information  in  a  disk  or  (iD-ROM  that 
yon  mail  to  EPA.  mark  the  outside  of  the 
disk  or  CD-ROM  as  (iBI  and  then 
identify  c!lc!c:tronic:ally  within  the  disk  or 
CD-RCIM  the  spc!c:ific:  information  that 

is  c:laimc!d  as  CBI.  In  addition  to  one 
c:omplc!tc!  version  of  the  comment  that 
inc;lncle.s  information  c:laimc!cl  as  CBI.  a 
c:o])y  of  the  c:c)mmc!nl  that  clocks  not 
contain  the  information  c:laimc!cl  as  CBI 
must  hc!  snhmitlcul  for  inc:ln.sic)n  in  the 
public:  dc)c:kc!t.  Information  so  niarkc!cl 
will  not  hc!  cli.sc;lc).sc!cl  c!xc:c!pt  in 
ac:c;c)rclanc:c!  with  ])rc)c:c!dnrc!.s  set  forth  in 
40  Ch’R  |)art  2. 

2.  Tips  for  preparing  vonr  comments. 
Whc!n  snhmitling  c:c)nnnc!nts.  rc!mc!ml)c!r 
to; 

i.  lclc!ntify  Ihc!  clc)c:nmc!nt  by  cIoc;kc!t  ID 
nnmhc!!' and  c)lhc!r  idcmlifving 
iidormation  (snhjc!c:t  hccaciing.  Federal 
Register  date  and  page  mnnher). 

ii.  Follow  dirc!c:tic)ns.  The  Agc!nc;y  may 
ask  von  to  reespond  to  s])C!c:ific  cpic^stions 
or  organize  comments  by  rc!fc!rc!nc:ing  a 
(^c)dc!  of  Federal  Rc!gnlatic)n.s  ((iFR)  part 
or  ,sc!c:tion  mnnher. 

iii.  Exijlain  why  yon  agrc:c!  or  disagrcM!; 
sngge.st  alternativccs  and  .substitute 
language  for  yonr  rcujne.sted  c:hange.s. 

iv.  Dc!.scril)c!  any  assumptions  and 
j)rovidc!  any  tc!c:hnic;al  information  and/ 
or  data  that  yon  used. 

V.  If  von  e.stimate  ])C)tential  costs  or 
hnrdens,  c!X])Iain  how  yon  arrived  at 
yonr  c!.stimatc!  in  .snffic;ic!nt  cicctail  to 
allow  for  it  to  bc!  rc!prodnc:c!d. 

vi.  Provide  .s])c!c:ific:  c!xamplc!.s  to 
illustrate!  yonr  c:c)nc:c!rns  and  snggc!.st 
altc!rnativc!s. 

vii.  Explain  yonr  vic!W.s  as  c:lc!arly  as 
])C)ssihlc!.  avoiding  thc!  nsc!  of  profanity 
or  ])C!rsonal  thrc!at,s. 

viii.  Make!  snrc!  to  sid)mit  yonr 
c;c)mmc!nts  by  Ihc!  c;c)nnnc!nt  period 
deadline  iclc!ntific!cl. 


II.  Why  is  EPA  taking  this  action? 

liPA  c:la.ssific!.s  a  c:hc!mic:al  .snl)stanc:e  as 
c!ithc!r  an  "existing"  c;hc!mic;al  or  a 
"new”  c:hc!mic:al.  Any  chc!mic:id 
.snl)stanc:c!  that  is  not  on  EPA's  T.SCA 
Inventory  is  c:lassific!cl  as  a  “new 
c:hc!mic:al.”  while  those  that  are  on  the 
T.SCA  Inventory  arc!  c:la.s,sific!cl  as  an 
“c!xi.sting  c:hc!mic:al."  h’or  more 
information  about  the 'I'StiA  Inventorv 
go  to:  http://\v\v\v.epa.gov/opptintr/ 
newchems/pabs/inventon'.htm.  Anyone 
who  j)Ians  to  maindac;tnrc!  or  import  a 
nc!W  c:hc!mic:al  .sid).stanc:c!  for  a  non- 
c!xc!m])t  c;ommc!rc:iaI  pnr|)o.sc!  is  rcKpiircKl 
by  TSCA  sc!c;tic)n  .'5  to  provide  EPA  with 
a  PMN.  hcTore  initialing  the  activitv. 
.Sc!c;tion  .'5(h)(1)  of  TSCA  authorizes  EPA 
to  allow  pc!rsons.  ni)C)n  a])pIic;ation,  to 
mannfac:tnrc!  (inc:lnclc!.s  import)  or 
proc:c!.ss  a  new  chc!mic;al  snhstanc;e.  or  a 
c;hc!mic;al  snhstanc:c:  .snhjec:t  to  a 
signific:ant  new  use  ride  (SNIIR)  i.ssneci 
under  T.S(iA  sc:c:tion  .'5(a),  for  "texst 
marketing"  ])nrposc!.s,  whic:h  is  referred 
to  as  a  tc!St  marketing  c!XC!m])tion,  or 
TME.  For  more!  information  about  the 
rc!C]nirc!ments  applic:al)lc!  to  a  new 
c:hc!mic:al  go  to:  http://\v\v\v.epa.gov/ 
oppt/newchems. 

I  Incler  T.SfiA  .sc!c;tic)n,s  .‘5(cl)(2)  and 
.'5(cl)(3).  EPA  is  rc!C]nirc!d  to  publish  in 
thc!  Federal  Register  a  notic:c!  of  rc!c;c!i])t 
of  a  PMN  or  an  applic;atic)n  for  a  rMI'i 
and  to  publish  in  the  Federal  Register 
pc!ric)clic:  status  rc!pc)rt.s  on  the  new 
i:hc!mii:al.s  nndc!r  ren  iew  and  the  rc!i:c!ipt 
of  NOCs  to  mannfac:tnre  those! 
c:hc!mic:al.s.  3’hi.s  status  report,  whic;h 
c:ovc!rs  the  jicniod  from  Dc!c:c!mhc!r  1, 

2012  to  January  11,2013.  c;c)nsist,s  of  the 
PMNs  and  'I’ME.  both  ])c!ncling  or 
c!xpirc!cl,  and  the  NfXis  to  mannfac;tnrc! 
a  new  c:hemii:al  that  the  Agenc;y  has 
rc!i:eivc!d  under  T.SCA  .st!i:ticm  .'5  during 
this  time  period. 

III.  Receipt  and  Status  Reports 

In  I'ahle  1.  of  this  unit,  EPA  providers 
the  following  information  (to  the  c!Xtc!nt 
that  snc:h  information  is  not  c:laimc!cl  as 
(iBl)  on  the  PMNs  rc!c:c!ivc!cl  by  EPA 
during  this  period;  'Fhe  EPA  c:a.sc! 
nnmhc!!'  assigned  to  thc!  PMN,  thc!  date 
the  PMN  was  rc!i:c!ivc!d  by  EPA.  thi! 
projc!c:tod  end  date!  for  EPA's  rc!vic!W  of 
the  PMN.  the  submitting  mannfac:tnrc!r/ 
importer,  the  potential  nsc!.s  iclc!ntiiic!cl 
hv  thc!  mannfactnrc!r/importc!r  in  the 
PMN.  and  tlu!  c;hc!mii:al  identity. 
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Table  1—74  PMNs  Received  From  12/1/12  to  1/11/13 


Case  no. 

Received 

date 

Projected 
notice  end 
date 

Manufacturer/ 

importer 

Use 

P-13-0142  . 

11/30/2012 

2/27/2013 

Scott  Bader,  Inc  . 

(G)  Fabrication  of  composite  ar¬ 
ticles. 

P-13-0143  . 

11/30/2012 

2/27/2013 

Dover  Chemical  Cor¬ 
poration. 

(G)  Water  emulsifier  . 

P-13-0144  . 

12/3/2012 

3/2/2013 

CBI  . 

(G)  Additive  (generally  2-20% 
of  the  coating  formulation)  to 
enhance  adhesion  and  gloss.. 

P-13-0145  . 

12/3/2012 

3/2/2013 

Corsitech  . 

(G)  Fuel  additive — destructive 
use. 

P-13-0146  . 

12/4/2012 

3/3/2013 

CBI  . 

(S)  Acrylic  resin  used  in  the 
manufacture  of  ultra  violet 
curable  inks  and  coatings. 

P-13-0147  . 

12/5/2012 

3/4/2013 

Sika  Corporation  . 

(G)  Hardener  for  roofing  adhe¬ 
sive. 

P-13-0148  . 

12/5/2012 

3/4/2013 

CBI  . 

(G)  Crosslinker  for  radiation 
cured  coatings. 

P-13-0149  . 

12/5/2012 

3/4/2013 

Ashland,  Inc  . 

(G)  Monomer  for  use  in  manu¬ 
facturing  polymers. 

P-13-0150  . 

12/6/2012 

3/5/2013 

CBI  . 

(G)  Reactant  in  polymer  syn¬ 
thesis. 

P-13-0151  . 

12/6/2012 

3/5/2013 

CBI  . 

(G)  Chemical  intermediate  . 

P-13-0152  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Contained  use . 

P-13-0153  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Destructive  and  contained 
use. 

P-13-0154  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Destructive  use  . 

P-13-0155  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Contained  use . 

P-13-0156  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0157  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0158  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0159  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0160  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0161  . 

12/7/2012 

3/6/2013 

CBI  . 

(G)  Acrylic  emulsion  for  water¬ 
borne  exterior  coatings. 

P-13-0162  . 

12/7/2012 

3/6/2013 

Univation  Tech¬ 
nologies,  LLC. 

(G)  Catalyst  in  polymer  syn¬ 
thesis. 

Chemical 


(G)  Unsaturated  urethane  meth¬ 
acrylate 

(G)  Polyaikylene  acid,  alkanol 
amine  derivative 
(G)  polymer  of  substituted  sul¬ 
fonamide  &  didlycidylether 

(G)  2,5-furandione,  polymer  with 
alkene  and  alkyidiamine 
(G)  Aromatic  urethane  acrylate 
composed  of  aliphatic  glycol, 
aliphatic  ester,  aliphatic  acid 
and  aromatic  isocyanate 
(G)  Latent  hardener  for  poly¬ 
urethane 

(G)  Urethane  acrylate 

(G)  Substituted  hydroxyalkyl 
methacrylate 

(G)  Aluminoxanes,  alkyl,  reac¬ 
tion  products  with  dichloro 
substituted  alkanediyi  sub¬ 
stituted  heteropolycycle  alkyl 
biphneyl  zirconium  and  silica 
complex 

(G)  Vegetable  oil  based  polyol 
polyester 

(G)  Metal,  substituted 
heteropolycyclic 
(G)  Aromatic  hydrocarbon 

(G)  Substituted  carbomonocycie 
boron  salt 

(G)  Substituted  carbomonocycie 
derivative  metal 

(G)  Alkyl  methacrylate  polymer 
with  alkyl  acrylate,  amino  ac¬ 
rylate  and  alkyl  methacrylate 
(G)  Acidic  methacrylate  polymer 
with  alkyl  methyacrylate,  alkyl 
acrylate,  amino  acrylate  and 
alkyl  methacrylate 
(G)  Acidic  methacrylate  polymer 
with  alkyl  methyacrylate,  alkyl 
acrylate,  amino  acrylate,  alkyl 
methacrylate,  ammonium  salt 
(G)  Alkyl  methacrylate  polymet 
with  alkyl  acrylate,  amino  ac¬ 
rylate,  alkyl  hydroxy  meth¬ 
acrylate,  hydroxy  alkyl  meth¬ 
acrylate  and  alkyl  methacry¬ 
late 

(G)  Acidic  methacrylate  polymer 
with  alkyl  methacrylate,  alkyl 
acrylate,  amino  acrylate,  hy¬ 
droxy  alkyl  methacrylate,  and 
alkyl  methacrylate 
(G)  Acidic  methacrylate  polymer 
with  alkyl  methacrylate,  alkyl 
acrylate,  amino  acrylate,  hy¬ 
droxy  alkyl  methacrylate,  alkyl 
methacrylate,  ammonium  salt 
(G)  Substituted  cyclopentadienyl 
silico  aluminoxanes 
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Table  1—74  PMNs  Received  From  12/1/12  to  1/11/13— Continued 


Case  no. 

Received 

date 

Projected 
notice  end 
date 

Manufacturer/ 

importer 

Use 

Chemical 

P-13-0163  . 

12/10/2012 

3/9/2013 

CBI  . 

(S)  Textile  finishing  resin  &  in¬ 
dustrial  water-based  ink  vehi¬ 
cle. 

(G)  Alkyidioic  acid,  polymer  with 
[(2- 

Aminoalky- 

l)amino]alkylsulfonic  acid 

monosodium  salt,  alkyidiol, 
alkyidiol,  cycloaliphatic 

diisocyanate  and 

cycloaliphatic  diisocyanate, 
polyalkylene  glycol  mono¬ 
alkyl  ether-blocked 

P-13-0164  . 

12/10/2012 

3/9/2013 

CBI  . 

(G)  Chemical  intermediate  . 

(G)  Benzotriazole  derivative 

P-13-0165  . 

12/10/2012 

3/9/2013 

CBI  . 

(G)  Paint  component  . 

(G)  Organic  derivative  of 
hydrotalcite 

P-13-0166  . 

12/11/2012 

3/10/2013 

CBI  . 

(G)  Electronic  industry  con¬ 
tained  use. 

(G)  Carbopolycyclic 

P-13-0167  . 

12/11/2012 

3/10/2013 

Sika  Corporation  . 

(G)  Roof  membrane  hardener  .. 

(G)  Roofing  adhesive 

P-13-0168  . 

12/12/2012 

3/11/2013 

CBI  . 

(S)  Reactant  for  a  lubricant  ad¬ 
ditive. 

(G)  Alkylphenol 

P-13-0169  . 

12/12/2012 

3/11/2013 

CBI  . 

(G)  Lubricant  additive . 

(G)  Sulfurized  fatty  acid  deriva¬ 
tive 

P-13-0170  . 

12/12/2012 

3/11/2013 

Amfine  Chemical 
Corporation. 

(G)  Plastic  additive  . 

(G)  Phosphoric  acid,  mixed 
esters 

P-13-0171  . 

12/13/2012 

3/12/2013 

Dow  Chemical 

U.S.A. 

(G)  Polymer  used  for  adhesive 
formuation. 

(G)  Silanated  urethane  polymer 

P-13-0172  . 

12/13/2012 

3/12/2013 

Dow  Chemical 

U.S.A. 

(G)  Polymer  used  for  adhesive 
formuation. 

(G)  Silanated  urethane  polymer 

P-13-0173  . 

12/14/2012 

3/13/2013 

CBI  . 

(G)  Chemical  intermediate  . 

(G)  Alkenoic  acid  ester 

P-13-0174  . 

12/17/2012 

3/16/2013 

Cytec  Industries,  Inc. 

(S)  Resin  for  ultra  violet  cured 
ink  formulations. 

(G)  Substituted 

carbomoncycles,  polymer  with 
alkyidiol 

P-13-0175  . 

12/18/2012 

3/17/2013 

CBI  . 

(S)  Use  as  a  coating  additive  in 
paper  and  paperboard  to  im¬ 
part  grease,  alcohol,  and  sol¬ 
vent  resistance. 

(G)  Perfluoro  epoxide  copoly¬ 
mer 

P-13-0176  . 

12/18/2012 

3/17/2013 

CBI  . 

(S)  Intermediate  for  use  in  the 
manufacture  of  a  polymer. 

(G)  Fluorinated  oxirane  polymer 

P-13-0177  . 

12/18/2012 

3/17/2013 

Die  International 
(USA),  LLC. 

(G)  A  polymer  component  of  in¬ 
dustrial  paint  for  coating/spray 
coating  building  materials, 
automotive  materials  and 
aero  materials. 

(G)  Polyxiloxane  acrylic  resin 

P-13-0178  . 

12/18/2012 

3/17/2013 

Mane,  USA . 

(S)  Fragrance  in  a  fine  fra¬ 
grance;  fragrance  in  a  cos¬ 
metic  product;  fragrance  in 
non  cosmetic  products. 

(S)  Cyclopentanol,  2-methyl-5- 
(1-methylethyl)-  ,  1- 

propanoate 

P-13-0179  . . . 

12/19/2012 

3/18/2013 

CBI  . 

(G)  The  notified  substance, 
nppt,  is  a  new  urea  fertiliser 
additive  that  temporarily  re¬ 
tards  the  enzymatic  break¬ 
down  of  urea  by  inhibition  of 
urease.  This  provides  an  ef¬ 
fective  means  of  managing 
losses  of  nitrogen  in  the  form 
of  ammonia  from  surface-ap¬ 
plied  urea  containing  fer¬ 
tilizers. 

(G)  Alkyl-substituted 

thiophosphoric  acid  triamide 

P-13-0180  . 

12/19/2012 

3/18/2013 

CBI  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 

P-13-0181  . 

12/19/2012 

3/18/2013 

CBI  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 

P-13-0182  . 

12/19/2012 

3/18/2013 

CBI  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 
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Table  1—74  PMNs  Received  From  12/1/12  to  1/11/13— Continued 


Case  no. 

Received 

date 

Projected 
notice  end 
date 

Manufacturer/ 

importer 

Use 

Chemical 

P-13-0183  . 

12/19/2012 

3/18/2013 

CBI  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 

P-13-0184  . 

12/19/2012 

3/18/2013 

CBl  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 

P-13-0185  . 

12/19/2012 

3/18/2013 

CBI  . 

(S)  Adhesion  promoter  for  use 
in  aphalt  applications;  emulsi¬ 
fier  for  use  in  asphalt  applica¬ 
tions. 

(G)  Fatty  acid  amide 

P-13-0186  . 

12/19/2012 

3/18/2013 

CBI  . 

(G)  Lubricant  additive . 

(G)  Substituted  2,5- 

pyrrolidinedione,  alkyl 

derivates 

P-13-0187  . 

12/18/2012 

3/17/2013 

CBI  . 

(G)  Industrial  feedstock  chem¬ 
ical. 

(G)  Algal  biomass  from  a  fer¬ 
mentation 

P-13-0188  . 

12/21/2012 

3/20/2013 

Colonial  Chemical, 

Inc. 

(S)  Fire-fighting  foams  . 

(S)  Siloxanes  and  silicones,  di¬ 
me,  3-hydroxypropyl  me, 
ethoxylated,  ethers  with 

oligomeric  Ck,  k, -alkyl  D- 
glycopyranosides  and 

oligomeric  decyl  octyl  D- 
giycopyranosides  and 

oligomeric  decyl  octyl  D- 
glycopryanosides 

P-13-0189  . 

12/23/2012 

3/22/2013 

CBI  . 

(S)  Intermediate  for  use  in  the 
manufacture  of  polymers. 

(G)  Depolymerized  waste  plas¬ 
tics 

P-13-0190  . 

12/26/2012 

3/25/2013 

CBI  . 

(G)  Pigment  formulation  additive 

(G)  2-Oxepanone, 

homopolymer,  ester  with 
-alkyl — hydroxypoly  (oxy-1,2- 
ethanediyl),  phosphate 

P-13-0191  . 

12/28/2012 

3/27/201 3 

Zeon  Chemicals,  L.P. 

1  (S)  Rubber  compounds  . 

(G)  alicyclic  hydrocarbon  resin 

P-13-0192  . 

12/28/2012 

3/27/2013 

Zeon  Chemicals,  L.P. 

(S)  Rubber  compounds  . 

(S)  4,  7-methano-1  H-indene, 

3a,  4,  7,  7a-tetrahydro-,  poly¬ 
mer  with  2-methyl-1,  3-buta- 
diene  and  5-(1- 

methyletheny- 
l)bicyclo[2.2.2.1]hept-2-ene 

P-13-0193  . 

1/2/2013 

4/1/2013 

Sika  Corporation  . 

(G)  Hardener  for  roofing  adhe¬ 
sive. 

(G)  Amine  adduct 

P-13-0194  . 

1/3/2013 

4/2/2013 

CBI  . 

(G)  Coupling  agent  &  film 
former. 

(G)  Silylated  polyazamide 

P-13-0195  . 

1/3/2013 

4/2/2013 

Praxair  Specialty  Ce¬ 
ramics. 

(G)  Catalysts  used  in  closed 
processes. 

(G)  Lanthanide  group,  groupiia, 
mn,  oxide 

P-13-0196  . 

1/3/2013 

4/2/2013 

Praxair  Specialty  Ce¬ 
ramics. 

(G)  Catalysts  used  in  closed 
processes. 

(G)  Ni,  lanthanide  group,  oxides 

P-13-0197  . 

1/7/2013 

4/6/2013 

Dow  Chemical  Com¬ 
pany. 

(G)  Raw  material  for  organic 
synthesis. 

(G)  Alkyl  substituted  catechol 

P-13-0198  . 

1/7/2013 

4/6/2013 

Dow  Chemical  Com¬ 
pany. 

(G)  Coating  curing  agent  . 

(G)  Alkyl  hydroxyamine  polymer 
with  2,2’-[(1- 

methylethylidene)bis(4,1  - 
phenyleneoxymethylen- 
e)]bis[oxirane] 

P-13-0199  . 

1/7/2013 

4/6/2013 

Dow  Chemical  Com¬ 
pany. 

(G)  Coating  curing  agent  . 

(G)  Alkyl  hydroxyamine  polymer 
with  2,2’-[(1- 

methylethylidene)bis(4,1  - 
phenyleneoxymethylen- 
e)]bis[oxirane] 

P-13-0200  . 

1./8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0201  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0202  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0203  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0204  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 
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P-13-0205  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0206  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0207  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0208  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0209  . 

1/8/2013 

4/7/2013 

CBI  . 

(S)  Surfactant  for  use  in  asphalt 
emulsions. 

(G)  Fatty  acid  amide  hydro¬ 
chloride 

P-13-0210  . 

1/8/2013 

4/7/2013 

CBI  . 

(G)  Thermoplastic  binder  . 

(G)  Styrene  acrylate  polymer 

P-13-0211  . 

1/8/2013 

4/7/2013 

CBI  . 

(G)  Thermoplastic  binder  . 

(G)  Styrene  acrylate  polymer 

P-13-0212  . 

1/8/2013 

4/7/2013 

The  Lubrizol  Cor¬ 
poration. 

(S)  Metalworking  fluid  additive 
(lubricity  and  corrosion  pro¬ 
tection). 

(G)  Alkenyl  succinate,  amine 
salt 

P-13-0213  . 

1/8/2013 

4/7/2013 

The  Lubrizol  Cor¬ 
poration. 

(S)  Metalworking  fluid  additive 
(lubricity  and  corrosion  pro¬ 
tection). 

(G)  Alkenyl  succinate,  amine 
salt 

P-13-0214  . 

1/10/2013 

4/9/2013 

CBI  . 

(G)  Coating  resin  . 

(G)  Polymer  reaction  product  of 
formaldehyde,  chloromethyl 
oxirane,  phenol,  1,3- 

isobenzofurandione,  with  n- 
(2-aminoethyl)-1,2- 
ethanediamine  and  phenol 
with  tetrahydro-methano-in- 
dene  glycidyl  ether 

P-13-0215  . 

1/11/2013 

4/10/2013 

3M  Company . 

(G)  Adhesive  . 

(G)  Hetero  substituted  alkyl  ac¬ 
rylate  polymer 

In  'I’al)le  II.  oi  this  unit.  Id’A  jjrovides 
th(!  following  ir.l'onnation  (to  the  extent 
that  such  inlbnnation  is  not  claimed  as 
(’,151)  on  the  TMlis  received  hv  I'iFA 


during  this  period:  Tlu;  Fl’A  case 
numher  assigned  to  the  TMH.  the  date; 
tin;  TMF  was  received  by  FPA.  the 
projected  end  date;  for  EPA’s  review  of 


the  'I’ME.  the  suhinitting  manufacturer/ 
importer,  tin;  i)otential  uses  identified 
by  the  manuiacturer/imi)orter  in  the 
TME.  and  the  chemical  identitv. 


Table  II— l  TMEs  Received  From  12/1/12  to  1/11/13 


Case  No. 

Received 

date 

Projected 
notice  end 
date 

Manufacturer/ 

Importer 

Use 

Chemical 

T-13-5  . 

12/10/12 

3/16/13 

Cytec  Industries,  Inc. 

(S) Resin  for  ultra  violet  forma¬ 
tions. 

(G)Substituted  carbomoncycles, 
polymer  with  alkyidiol. 

In  Table  111.  of  this  unit.  EPA  ])rovides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CI5I)  on  the  NCCs  received  by  EPA 
during  this  period:  The  EPA  case 
numher  assigned  to  the  NOC.  the  date 


the  N(X5  was  received  by  EPA.  the 
projected  end  date  for  EPA’s  review  of 
the  N()(',.  and  chemical  identitv. 


Table  111—33  NOCs  Received  From  12/1/12  to  1/11/13 


Case  no. 

Received  date 

Commence¬ 
ment  notice 
end  date 

Chemical 

P-06-0203  . 

1/3/2013 

12/31/2012 

(G)  Polyisobutenyl  succinimide 

P-07-0072  . 

12/14/2012 

11/19/2012 

(G)  Alkanoic  acid  potassium  salt 

P-09-0402  . 

12/11/2012 

11/19/2012 

(G)  Oxoalkyl  amino  acid  reaction  product,  sodium  salt 

P-10-0361  . 

12/12/2012 

12/1/2012 

(G)  Substituted  phenol 

P-10-0439  . 

12/4/2012 

10/25/2012 

(S)  Benzenesulfonic  acid,  4-chloro-2-j[4,5-dihydro-3-methyl-5-oxo-1-(3- 
sulfophenyl)-1h-pyrazole-4-yl)azo]-5-methyl, calcium  salt  (1:1) 

P-10-0442  . 

12/18/2012 

12/17/2012 

(G)  MDI  modified  resin 

P-12-0044  . 

11/30/2012 

11/1/2012 

(G)  Multi-wall  carbon  nanotubes 

P-12-0064  . 

12/14/2012 

11/16/2012 

(G)  Green  line  emitting  phosphor 

P-12-0196  . 

12/19/2012 

10/5/2012 

(G)  Aromatic  distillation  bottoms 

P-12-0245  . 

12/27/2012 

12/13/2012 

(S)  Niobium  sulfur  tin  zinc  oxide 

P-12-0264  . 

1/10/2013 

12/10/2012 

(G)  Substituted,  2-hydroxy-/V./V-dimethyl-/V-[3-[[(13z)-1-oxo-13-docosen- 
1-yl]amino]propyl]-3-sulfo-,  inner  salt 
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Table  111—33  NOCs  Received  From  12/1/12  to  1/1 1/13— Continued 


Case  no. 

Received  date 

Commence¬ 
ment  notice 
end  date 

Chemical 

P-12-0321  . 

12/6/2012 

11/16/2012 

(G)  Aliphatic  acrylate  mixture 

P-12-0378  . 

1/3/2013 

12/28/2012 

(G)  Diacrylate  polymer  with  alkane  esterdiol,  alkane  diol,  alkane  acid 
diol  and  diisocyanates 

P-12-0398  . 

12/7/2012 

11/7/2012 

(S)  1,2,4-benzenetricarboxylic  acid,  mixed  lauryl  and  octyl  triesters 

P-12-0444  . 

1/2/2013 

12/18/2012 

(G)  Carbopolycyclic-alkyl-[[[[[[(haloalkyl-aryl]diazenyl]aryl]diazenyl]- 

carbopolycyclic]diazenyl 

P-12-0445  . 

1/2/2013 

12/18/2012 

(G)  Morpholine,  [[[[(haloaryl)diazenyl]-alkylaryl]-diazenyl]aryl]- 

P-12-0446  . 

1/2/2013 

12/18/2012 

(G)  Morpholine,  [([[(haloaryl)diazenyl]-alkylarylj-diazenyl]aryl]- 

P-12-0468  . 

12/6/2012 

11/27/2012 

(G)  Doped  yttrium  oxalate 

P-12-0469  . 

12/6/2012 

11/9/2012 

(G)  Yttrium  europium  oxalate 

P-12-0473  . 

12/12/2012 

11/23/2012 

(S)  Phenol  4-(ethoxymethyl)-2-methoxy-l 

P-12-0485  . 

12/6/2012 

11/21/2012 

(G)  Oxirane,  alkyl,  polymer  with  aromatic  isocyanate,  alkyloxirane  poly¬ 
mer  with  oxirane  ether  with  alkyltriol,  and  oxirane,  polyethylene  glycol 
mono{alkylaromatic)  ether-blocked 

P-12-0519  . 

12/13/2012 

12/8/2012 

(G)  Alkyd  polyester  polyurethane 

P-12-0521  . 

12/6/2012 

12/3/2012 

(G)  2-Propenoic  acid,  2-methyl-,  alkyl  esters,  polymer  with  substituted 
methacrylate,  substituted  methacrylate,  me  methacrylate  and 
polyalkene  glycol  alkyl  ether,  tert-bu  2-ethylhexaneperoxoate-initiated 

P-12-0523  . 

12/13/2012 

11/27/2012 

(G)  Alkyl  ketimines;  polymeric  ketimines 

P-12-0524  . 

12/6/2012 

12/3/2012 

(G)  Vegetable-oil  fatty  acids,  conjugated,  polymers  with  ethylene  glycol, 
substituted  propanoic  acid,  anhydride,  polyethylene  glycol  and 
trimethylolpropane,  compounds  with  substituted  alkanol 

P-12-0526  . 

1/2/2013 

12/27/2012 

(G)  Siloxanes  and  silicones,  substituted  alkyl  group-terminated  ethers 
with  polyethylene  glycol  and  polyethylene  glycol  anhydride  ester 

P-12-0527  . 

12/6/2012 

12/3/2012 

(G)  Fatty  acids  of  natural  oils,  conjugated,  maleated 

P-12-0528  . 

12/11/2012 

12/10/2012 

(G)  Substituted  heteromonocycle,  polymer  with  substituted  alkane  and 
substituted  alkanediol,  alkanoic  acid  substituted  ester  and  substituted 
hetermonocyle  homopolymer 

P-12-0529  . 

12/5/2012 

12/4/2012 

(G)  Hydrogenated  modified  rosin 

P-12-0540  . 

12/18/2012 

12/5/2012 

(G)  Sfyrenic  anhydride  maleimide  terpolymer 

P-12-0542  . 

12/19/2012 

12/17/2012 

(G)  Polyethyleneglycol  modified  polyacrylate  block  polypyridine  poly¬ 
mer,  hydrolyzed,  sodium  salts 

P-12-0544  . 

1/3/2013 

12/24/2012 

(G)  Alkenoic  acid,  polymers  with  acrylate  and  polyalkandiol  alkane 
ether  alkyl  alkenoate  and  polyalkene  alkandiol  alkane  ether  alkenoic 
alkyl  ethers 

P-12-0564  . 

1/10/2013 

1/4/2013 

(G)  2-Propenoic  acid  2-methyl,  alkyl  ester,  polymer  with 
heteromonocycle,  substituted  carbomonocycle,  substituted  alkyl 
propenoate,  alkyl  propenoate,  alkyl  propenoate,  tert-bu 
benzenecarboperoxoate-initiated 

11  veil  are  interested  in  information 
that  is  not  included  in  these  tables,  yon 
may  contact  EPA  as  descrihed  in  Unit  11. 
to  access  additional  non-CI31 
information  that  mav  he  available. 

List  of  Subjects 

Environmental  i)rotection.  Cliemicals, 
Hazardous  substances.  Imports,  Notice 
of  commencement.  I’remanufactnrer. 
Rijporting  and  recordkeeping 
nupiinanents.  Test  marketing 
exem])tions. 

I)iil(!(i;  Mihniarv  4.  201  a. 

Chandler  Sirmnns, 

Aclin;^  Diractor.  Infornuilion  Maiui^rnuml 
Division.  Olficv  of  Polliilion  Prawnlion  and 
Toxics. 

H’R  Doc.  2()i;i-0:{7(i.")  I'iled  «;4r>  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-RCR A-201 3-0063;  FRL-9782-5] 

Announcement  of  Requirements 
Gathering  Meetings  for  the  Electronic 
Manifest  (e-Manifest)  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  EPA's  Office  of  Resource 
Uonservation  and  Recovery  (ORUR)  is 
holding  ])nhlic;  meetings  in  Arlington, 
Virginia:  Uhicago.  Illinois:  and  Dmiver, 
Colorado  to  discuss  and  obtain  public 
input  from  stakeholders  on  a  national 
electronic  manifcLst  (“e-Manife.st") 
sy.stem  to  capture  information  regarding 
the  shipment  of  hazardous  waste  from 
the  time  it  leaves  th.e  generator  facility 
where  it  was  produced,  until  it  reaches 
the  off-site  wasti;  management  facility 
that  will  store,  treat,  or  dispose  of  the 


hazardous  waste.  Specificallv,  the 
purpo.se  of  these  meetings  is  to  engage 
the  states,  industry,  communities,  non¬ 
governmental  organizations,  and  other 
stakeholders  on  what  expectations  and 
tecdmical  requirements  EPA  should 
consider  as  the  agency  begins  the 
])lanning  stage  of  the  e-Manifest  system 
develojunent  ])roce.ss.  EPA  envisions 
that  e-Manifest  will  facilitate  the 
electronic  transmittal  of  manife.sts 
throughout  the  hazardous  waste 
shi])ping  ju'oce.ss.  including  enabling 
better  transjiarency  by  sharing  data  with 
the  jnihlic  at  a])j)ropriate  stages.  Each 
meeting  will  he  approximately  one  and 
one-half  davs.  In  order  to  nuMit  the  goals 
of  the  meetings,  we  encourage  meeting 
particijiants  from  a  variety  of 
])rofessional  backgrounds  to  attend, 
such  as  stale  governmental  .staff, 
hazardous  waste  handlers  (generators, 
transporters,  waste  management  firms) 
.staff,  and  each  of  their  information 
technology  (IT)  staff.  EPA  will  n.se 
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stakeholder  in])ut  gathered  during  the.se 
meetings  to  finalize  (!-Manile.st 
r(!(iuirements  and  jjrepare  for  eventual 
.system  development. 

DATES:  Id’A  will  conduct  thnu;  face-to- 
face  ])uhlic  me{!tings.  The  dates  and 
locations  for  each  meeting  are  as 
follows: 

•  Imhi  nary  2.'j-2(i.  2013:  Arlington. 
Virginia,  hPA  Headtjuarters,  One 
Potomac  Yard,  2777  .S.  (irystal  Drive, 
Arlington,  VA  22202. 

•  March  14-1.').  2013:  (ihicago, 

Illinois.  hPA  Region  .').  Ralph  Metc:alfe 
Federal  Bnilding,  77  West  jackson 
Blvd..  Ohicago,  IL  00()04-3.'‘)90. 

•  March  21-22,  2013:  Denver. 
Colorado.  EPA  Region  8,  I.IOS  Wynkoop 
Street.  Denver.  CX)  80202-1120. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Cnnthardt.  Office  of  Resource 
Conservation  and  Recovery.  Program 
Implementation  and  Information 
Division  (.')303P).  Environmental 
Protection  Agency,  1200  Pcmnsylvania 
Avenue  NW.,  Washington.  DC  204()0, 
telephone  ninnher:  (703)  347-89.').'): 
email  addnjss: 
giinth(ir(lt.krist(ui@(;})(i.<^()v. 

SUPPLEMENTARY  INFORMATION: 

1.  (hmeral  Information 

A.  Doas  this  act  ion  apply  to  nio? 

While  the  meeting  is  open  to  the 
public  in  giaieral,  the  identified  ioj)ic.s 
may  he  of  particular  interest  tc)  tec:lniical 
staff  that  manage  or  work  directly  with 
manifest  data  and  ])roce.s.se.s  as  well  as 
staff  that  have  .s])ecialized 
nnder.standing  of  the  manifest  program 
and  hnsiness  j)roce.s.s.  Potentially 
interested  ])artie.s  may  include  hut  are 
not  limited  to:  Ff  staff  j)er.sonnel 
supporting  hazardous  waste  generators, 
hazardous  wa.ste  treatment,  storage  and 
dis])osal  facilities  (T.SDFs),  and 
hazardous  wa.ste  transporters  for  their 
re.s])ective  companies:  Federal,  State 
and  loc:al  environmental  and 
trans})ortation  regulators  and  I'f  staff: 
enforcement  personnel:  non¬ 
governmental  organizations;  and  trade 
associations  dealing  with  hazardous 
waste  trans])ortation  issues.  People  with 
specific  technical  ex])erti.se,  such  as 
computer  sy.stem  .s])eciali.st.s. 
information  officers.  I  f  managers  and 
others  are  encouraged  to  attend.  If  yon 
have  any  (juestions  regarding  the 
a])j)licahility  of  this  meeting  to  a 
jjarticnlar  entity,  organization  or 
occupational  disci])line.  consult  the 
l)er.son  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


n.  I  low  nuiv  I  })arti(:ip(ito  in  this 
mooting? 

For  s(!cnrity  pniposes,  all  piasons 
wishing  to  attc'iid  the  meetings  must 
register  in  advance  of  each  meeting. 
Please  visit  the  following  Weh  site  for 
information  on  how  to  regi.st(;r:  http:// 
www.opa.gov/osw/hazard/ 
transportotion/inanifost/o-inon.htin. 

Acc(;ss  to  the  imuiting  for  non- 
registered  attendees  may  In;  denied  hy 
I'iPA  hnilding  security  or  hy  limited 
siuiting  capacity.  When  registering, 
l)lease  i)rovide  yonr  name,  affiliation, 
mailing  address,  telephone  ninnher,  and 
email  address  if  yon  have  one.  A  valid 
])hoto  ID  will  he  reiinired  to  gain  access 
to  the  EPA  meeting  rooms.  Any  person 
needing  special  acce.ssihility 
accommodations  at  this  meeting  should 
inform  the  contact  per.son  above  when 
regi.stering.  Space  for  the  meetings  may 
he  limited;  therefore,  potential 
])articipant.s  an;  encouraged  to  attend 
only  one  of  the  three  meetings. 

C.  How  con  I  got  copios  oj  this 
(locinnont  and  othor  rolatod 
information? 

Dockot:  EPA  has  established  a  docket 
for  this  action  under  Docket  ID  No. 
EPA-HQ-R(:RA-2()13-()()()3.  Pnhlicly 
available  dock(;t  materials  are  availahh; 
either  electronically  through 
www.rogalations.gov  or  in  hard  co|)y  at 
tlu;  Resourci;  (;ons(;rvation  and 
Recoverv  Act  (RC'.RA)  Docket  in  the  EPA 
Docket  (;ent(;r.  (EPA/DC)  l-iPA  West, 
Room  3334.  1301  (ionstitntion  Ave. 

NW..  Washington,  DC.  The  EPA  Docket 
(ienter  Public  Reading  Room  is  o])en 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  ninnher  for  the 
Public  Reading  Room  is  (202)  .')()()-1744, 
and  the  tele])hone  ninnher  for  the  RCRA 
Docket  is  (202)  .')0()-0270. 

II.  Historical  Background  on  e-Manif’est 
Project 

For  more  than  a  decade,  EPA,  states, 
industry,  and  othiir  stakeholders  have 
sought  to  transform  the  hazardous  waste 
manife.st  sy.stem  from  its  current  jiaper- 
ha.sed  aj)|)roach  to  one  that  takes  greater 
advantage  of  electronic  information 
technologies.  On  May  22,  2001,  EPA 
published  a  notice  of  proposed 
rulemaking  that,  among  other  things. 
])ro])o,s(;d  r(;vi.sion.s  to  the  Federal 
manifest  program  aimed  at  ado|)ting  an 
electronic  manifesting  approach  that 
would  allow  wa.ste  shipments  to  hi; 
tracked  electronically,  thereby 
mitigating  the  hnrdens  and 
inefficiencies  associated  with  the  u.se  of 
pajier  manife.st  forms  (00  FR  28240). 
Although  comments  generally 


supported  an  electronic  tracking 
.schemi;,  several  significant  issues  W(;re 
rai.s(;d  that  necessitated  further  analvsis 
and  stakeholder  outreach  prior  to 
adojiting  a  final  e-Manifest  regulation. 

As  a  result.  EPA's  ORCR  held  a  two- 
day  public  m(;(;ting  on  May  19-20,  2004 
to  discu.ss  and  obtain  |)ul)lic  input  on 
how  best  to  ])roceed  with  the  e-Manifest 
project.  During  the  meeting, 

.stakeholder.s — including  .States  and  the 
hazardous  wa.ste  management 
indn.strv — expre.ssed  a  strong  inter(;.st  in 
a  uniform  national  approach  to 
developing  an  e-Manifest  sy.stem  that 
would  c.onsistentlv  and  .secnrelv 
generate  and  process  electronic 
manifests.  Moreover,  members  of 
indn.strv  who  u.se  the  manifest  indicated 
that  they  would  he  willing  to  help  pay 
the  costs  of  such  a  .system,  jierhajis 
through  the  assessment  of  reasonable 
.service  fees  or  hy  a  similar  “user  pays” 
a])])roach. 

In  A])ril  2()()(),  EPA  ])uhli.shed  a 
follow-up  notic.e  to  request  comment  on 
its  preferred  a])proach  for  electronical Iv 
completing  and  transmitting  manifests 
through  a  national,  centralized  e- 
Manifest  .system  (71  FR  19842).  The 
public  notici;  also  ex])lained  that  EPA 
intended  to  establish  and  maintain  an  e- 
Manifest  .system  hy  imposing  service 
fees  as  a  means  to  finul  an  information 
technology  contract  to  hnild  and  operati; 
tin;  (;-Manife.st  system.  Finally,  tin; 
notice  ex])lained  that  EPA's  ahilitv  to 
proceed  with  the  development  of  the 
national  e-Manifest  .system  was 
contingent  upon  the  enactment  of  new 
legislation.  This  legislation  would 
(;.stahli.sh  EPA’s  authority  to  enter  into  a 
contract  with  one  or  more  IT  vendors 
and  would  provide  that  the  contrac;t 
woidd  he  funded  hy  the  e-Manife.st 
.service  fees.  EPA  would  u.se  these  fees 
for  jiavinent  of  e-Manifest  svstem  co.sts. 

On  Novemher  19  and  20, ■2008.  EPA’s 
ORCR  held  a  two-day  |)uhlic  meeting  in 
Arlington.  VA  to  begin  discussions  with 
state  and  industry  representatives 
concerning  the  goals,  reiinirements.  and 
criteria  needed  for  the  develo])ment  of 
an  IT  svsti;ni  that  would  support  the  e- 
Manifest  and  would  provide  effective 
im])lementation  of  the  hazardous  wa.ste 
manifest  ])rogram.  Following  the  2008 
public  meeting.  EPA’s  OROR  held  a 
.series  of  w(;hinar.s  with  participants  to 
discu.ss  various  topics  addressed  during 
thi;  public  meeting  hut  which  reiinired 
furth(;r  input.  The  webinars  took  place; 
between  April  and  lime  of  200t). 

On  October  .'),  2012.  the  Hazardous 
Waste  Electronic  Manife.st 
Estahlishment  Act  ("the  Act”)  was 
signed  into  law  hy  the  President.  The 
Act  authorizes  EPA  to  establish  and 
implement  an  electronic  manife.st  (e- 
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Manliest)  sy.stein  in  partner.shi])  witli 
indnsti  v  and  stales  by  2015.  The  Act 
al.so  re(|nires  FI’A  to  a(loj)t  an  e-Manitest 
rc'gnlation  authorizing  e-Maniiests  that 
arc;  created  and  transmitted  through  the 
n.se  of  the  e-Manilest  system  hy  OctolMU' 

.I.  2018.  Tlu;  e-Man i Tests  will  l)e  deenuul 
as  the  l(!gal  ecinivalent  to  llnilorm 
Hazardous  Waste  Paper  Manifest  Form 
and  (Continuation  Sheet  (FFA  Form 
8700-22  and  8700-22a).  The  scojje  of  e- 
Manifest  will  exteiui  to  all  iederally  and 
,stat(!  njgnlated  wastes  that  recjiiin!  a 
manifest:  n.se  of  e-Manifest.  however,  is 
o])tional  tt)  users.  Although  the  Act 
states  use  of  e-Manifest  is  o])tional.  the 
Act  anthoriz(!.s  fCPA  to  collect  e- 
Manifests  and  paper  manifests  in  the 
system.  Therefore.  EPA  intends  to 
collect  all  manifests,  both  electronic  and 
j)aj)er  formats,  in  the  .system.  For  further 
information  regarding  the  Hazardous 
Wa.ste  Electrf)nic  Manifest  Act  and  the 
e-Manifest  project  in  general,  pltjase 
refer  to  the  following  EPA  Web  site: 
hilp://\v\v\\'Mp(i.<^o\'/f^)(i\\’(ist(‘/h(v/.(U'd/ 
tninsporidtion/nninilast/a-iiHin.hlui. 

111.  (Current  Activities  (ui  e-Manifest 
Project 

I’nrsnant  to  the  Act.  EI’A  has  h(!gmi 
its  initial  jjlanning  pha.se  to  Ixigin  the 
devcdopment  and  nltimatcdy  the 
d(!])loyment  of  tin;  e-Manifest  systiun  by 
201. 'i.  'I’he  purpose  of  the  three  face-to- 
fac(!  re(|uirements  gathering  meetings  is 
to  continue  with  efforts  conducted 
during  previous  public  imnitings  and 
w(!hinars  hv  engaging  stakcdioldcns  on 
cnrnmt  expectations  and  technical 
nupiiremenls  for  the  e-Manif(;.sl  system. 
The  goals  of  the  meetings  will  he  to 
obtain  in|)nt  from  futun;  ns(;rs  as  to  their 
needs  and  the  capability  of  the  IT 
.sy.st(!m  to  address  jjerformance 
.standards  for  the  success  of  an  e- 
Manifest  system.  Additionally.  EPA  will 
he  gathering  input  from  stakeholders  on 
what  technical  requirements  or  tools  the 
agency  should  consider  to  ensure  that  it 
also  establishes  an  IT  rej)orting  system 
that  will  enhance  access  to  the  data 
(including  to  states  and  the  general 
public). 

Th(!  topics  of  tliscn.ssions  at  these 
meetings  will  cover  the  following 
functional  nHiuireimmts: 

•  e-Manifest  workflow,  including 
mobile  field  component  and  handler 
submission: 

•  e-Manifest  business  rule  |)rocessing: 

•  Ehictronic  signatnn;  (e-signature) 
and  Ooss-Media  Ehictronic  Re])orling 
Regulation  (HROMERR)  conformance: 

•  Papcir  manifest  ])roce.ssing: 

•  Data  access  and  reporting: 


•  State  data  consumption  and 
interaction: 

•  Data  QA:  and 

•  User  administration  and  security. 

EPA  is  currently  det(innining  tlui 

actual  format  and  agenda  for  the 
meetings.  It  antici])ates  that  each  of  tlui 
iiKUitings  will  have  ;i  similar  agenda, 
which  will  further  our  intent  to  jiiovide 
multi]ile  opportunities  for  stakehohhir 
])articipation.  Therefore,  it  is  only 
necessary  for  particijianls  to  attend  one 
of  the  three  nuHitin^s. 

All  up  to  date  iniormation,  including 
advanced  copies  of  meeting  materials 
and  meeting  logistics,  is  available  on 
onr  Web  site:  hftp://\\'\\’\v.dp(i.<^ov/()s\v/ 
Inr/Aird /t  ransportat  ion /nHini  fast /d- 
nuin.htin. 

EPA  will  n.se  stakeholder  input 
gathered  during  these  meetings  to 
finalize  the  e-Manifest  r(;(]nirements  and 
pre])are  for  (wentnal  .system 
develo))ment. 

Ilaliid:  l•'(:l)^lla^v  .a.  2()i:t. 

Sii/.aiiiie  Kiiflziiiski, 

Director.  Office  of  liesonrce  Oonnervolion  and 
Recovery. 
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BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OPP-2009-1 01 7;  FRL-9377-2] 

Product  Cancellation  Order  for  Certain 
Pesticide  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
order  for  the  cancellations,  voluntarily 
reejnested  by  the  registrants  and 
accepted  by  the  Agency,  of  the  ])roducts 
listed  in  Table  1  of  Unit  11..  pursuant  to 
the  Federal  Insecticide.  Fungicide,  and 
Rodent icide  Act  (FIFRA).  This 
canc:ellation  order  follows  a  Decemh(!r 
.I.  201 2  Federal  Register  Notice  of 
Receij)!  of  Recpiests  from  the  riigistrants 
listed  in  Tahh;  2  of  Unit  II.  to 
voluntarily  cancel  the.sc;  product 
registrations.  In  tlu;  December  ."i.  2012 
notic(!.  EPA  indicated  that  it  would 
issue  an  order  imphnnenting  the 
cancellations,  nnle.ss  the  Agency 
received  snh.stantive  comments  within 
the  80  day  comment  i)eriod  that  would 
merit  its  furth(!r  nivituv  of  these 
recpiests,  or  unhLSS  the  r(!gistrants 
withdrew  their  rcupiesls.  Tlu;  Ag(!iu:v 
did  not  niceive  any  comments  on  the 
notice.  Further,  the  nigislranls  did  not 
withdraw  their  nupiests.  Accc)rdinglv. 


EPA  hereby  issues  in  this  notice  a 
cancellation  order  granting  the 
r(K]nested  cancellations.  Any 
distribution,  sale,  or  use  of  the  ])rodncl.s 
subject  to  this  cancellation  order  is 
permitted  only  in  accordance  with  the 
terms  of  this  order,  including  anv 
(ixisting  stocks  ])rovi,sion.s. 

DATES:  The  cancellations  are  eflectivc; 
Fehrnarv  20,  201 8. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
\V.  Pales.  )r..  Pesticide  Re-Evaluation 
Division  (7.'j08P).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Ag(!ncy,  1200  Pennsylvania  Ave..  N\Y., 
Washington.  D('  20400-0001:  tele])hone 
ninnher:  (708)  808-81 0.'i:  email  addre.ss: 
l)(itos.john@dp(t.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  (leneral  Information 

/\.  Dons  this  act  ion  apply  to  me? 

'This  action  is  dinicted  to  the  jmhlic 
in  g(!neral.  and  may  ho  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates:  the  chemical 
indu.strv:  pesticide  users:  and  members 
of  the  public  intenisted  in  the  sale, 
distribution,  or  use  of  pesticides.  .Since 
others  al.so  may  lx;  interested,  tlu; 

Agenev  has  not  attem])ted  to  descrihi;  all 
the  specific  entities  that  may  he  affected 
hy  this  action. 

B.  How  can  I  gel  copies  of  this  document 
and  other  related  information? 

'The  doi'.ket  for  this  action,  identified 
hv  docket  identification  (ID)  numher 
E‘PA-HQ-()PP-2000-1017.  is  available 
at  htt})://www. regnIalions.gov  or  at  the 
Office  of  Pesticide  Programs  Regulatory 
Public  Docket  (OPP  Docket)  in  the 
Environmental  Protection  Agenev 
Docket  Center  (EPA/DC),  EPA  West 
Bldg..  Rm.  8884,  1801  Constitution 
Ave.,  NW.,  Washington,  DC  2()4{i()- 
OOOl.  The  Public  Reading  Room  is  o])en 
from  8:80  a.m.  to  4:80  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  tele])hone  numher  for  the 
Public  Reading  Room  is  (202)  .'100-1744, 
and  the  telephone  numher  for  the  OPP 
Docket  is  (708)  80.'i-.')80.'5.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockeis. 

II.  What  action  is  the  agency  taking? 

This  noti{;e  announces  the 
cancellation,  as  reejnested  hy  regi.st rants, 
of  41  ])rodnct.s  registered  under  FIFRA 
.section  8.  These  registrations  are  listed 
in  secjnence  hy  registration  numher  in 
Table  1  of  this  unit. 


11880 


I-’etleral  Register / Vol.  78,  No.  .34 / Wednesday,  February  20,  201 3 /Notices 


Table  1— Product  Cancellations 


EPA  Registration  No. 

Product  name 

Chemical  name 

000100-00641  . 

Banner  Fungicide  . 

Propiconazole 

000100-00781  . 

Orbit  45W  Fungicide . 

Propiconazole 

000352-00558  . 

DuPont  Muster  Flerbicide  . 

Ethametsulfuron 

000352-00559  . 

DuPont  Etuametsulfuron  Methyl  Technical  Herbicide 

Ethametsulfuron 

000499-00518  . 

Prescription  Treatment  Brand  2%  Propoxur  Bait  . 

Propoxur 

009404-00087  . 

Permethrin  0.25%  Insecticide  Granules  . 

Permethrin 

009404-00088  . 

Sunniland  Chinch  Bug  &  Mole  Cricket  Spray  . 

Permethrin 

010163-00298  . 

GWN-3772  Technical  . 

Tribenuron- methyl 

010466-00024  . 

Ultrafresh  300  DD  Nonionic  . 

Triclosan/Tributyltin  oxide  (no  inert  use) 

010466-00043  . 

T-Bate  . 

Tributyltin  oxide  (no  inert  use) 

010807-00146  . 

Weed-A-Cide  Concentrate  . 

Prometon 

010807-00206  . 

Misty  Weed-A-Cide  CF  . 

Prometon 

010807-00444  . 

CB  Fogger  IV  . 

Tetramethrin/Esfenvalerate 

010807-00451  . 

Bee,  Wasp  &  Hornet  Jet  Stream  . 

Phenothrin/T  etramethrin 

028293-00293  . 

Unicorn  30  Day  Flea  &  Tick  Treatment  . 

Permethrin 

028293-00357  . 

Unicorn  45%  Permethrin  Fly  &  Tick  Insecticide  . 

Permethrin 

028293-00358  . 

Unicorn  45%  Permethrin  Flee  &  Tick  Insecticide  . 

Permethrin 

038167-00029  . 

Mach  2  1.5G  . 

Benzoic  acid, 4-  chloro-,2-benzoyl-2-  (1,1- 

dimethylethyl)  hydrazide 

061483-00058  . 

Pentacon-7  . 

Pentachlorophenol 

061483-00059  . 

Pentacon-10  . 

Pentachlorophenol 

062719-00351  . 

Dursban  HF  Insecticidal  Concentrate  . 

Chlorpyrifos 

062719-00352  . 

Dursban  W  Insecticidal  Chemical  . 

Chlorpyrifos 

062719-00364  . 

Dursban  20  MEC  Microencapsulated  Insecticidal 

Chlorpyrifos 

Concentrate. 

066222-00025  . 

Pramitol  1.5%  Liquid  Vegetation  Killer  . 

Prometon 

066222-00044  . 

Pramitol  1 .8L  . 

Prometon 

066222-00045  . 

Pramitol  2.2L  . 

Prometon 

066222-00052  . 

Pramitol  1 .8  RTU  . 

Prometon 

066222-00118  . 

Bumper  41 .8  EC  Calif . 

Propiconazole 

066330-00037  . 

Chloropicrin  . 

Chloropicrin 

066330-00047  . 

TM-442  . 

Chloropicrin 

066330-00228  . 

Malathion  Technical . 

Malathion  (no  inert  use) 

066330-00248  . 

Malathion  8EC  . 

Malathion  (no  inert  use) 

066330-00325  . 

Propiconazole  14.3%  T&O  . 

Propiconazole 

066330-00331  . 

Bifenthrin  13%  MUP  . 

Bifenthrin 

068451-00003  . 

Deltamethrin  Technical  Insecticide  (micronized) . 

Deltamethrin 

068451-00004  . 

Deltamethrin  Technical  Insecticide . 

Deltamethrin 

073327-00011  . 

Green  Light  Conquest  Indoor  &  Outdoor  Pest  Control 

Permethrin 

073327-00012  . 

Green  Light  Conquest  Insecticide  Concentrate  . 

Permethrin 

075829-00001  . 

H2Pro  Maintenance  Treatment  . 

Silver 

088058-00002  . 

Chlorothalonil  720  Fungicide  . 

Chlorothalonil 

CA900030  . 

Pest  Strip  . 

Amvac  Small  Insect  Strip 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
r(!glstrants  of  the  products  in  Table  1  of 
this  unit,  in  secjuence  by  EPA  company 
number.  This  uumher  corresponds  to 
th(5  first  j)art  of  the  EPA  r(igistration 
numhers  of  the  products  listed  in  Table 
1  of  this  unit. 


Table  2— Registrants  of 
Cancelled  Products 


EPA  Company 
No. 

Company  name  and  address 

100  . 

Syngenta  Crop  Protection, 
LLC,  410  Swing  Rd.,  P.O. 
Box  18300,  Greensboro, 
NC  27419-8300. 

Table  2— Registrants  of 
Cancelled  Products— Continued 


EPA  Company 
No. 

Company  name  and  address 

352  . 

E.l.  DuPont  de  Nemours  and 
Company  (S300/419) 
Manager,  Registration  & 
Regulatory  Affairs,  1007 
Market  St.,  Wilmington, 

DE  19898-0001. 

499  . 

Whitmire  Micro-Gen  Re¬ 
search  Laboratories,  Inc., 
Agent:  BASF  Corporation, 
3568  Tree  Court  Industrial 
Blvd.,  St.  Louis,  MO 
63122-6682. 

9404  . 

Sunniland  Corporation,  P.O. 
Box  8001,  Sanford,  FL 
32772-8001. 

10163  . 

Gowan  Company,  P.O.  Box 
5569,  Yuma,  AZ 
853668844. 

Table  2— Registrants  of 
Cancelled  Products— Continued 


EPA  Company 
No. 

Company  name  and  address 

10466  . 

Thomas  Research  Associ¬ 
ates,  Shenstone  Estates, 
17804  Braemar  Plaza, 
Leesburg,  VA  201 76- 
7046. 

10807  . 

Amreo,  Inc.,  990  Industrial 
Park  Dr.,  Marietta,  GA 
30062. 

28293  . 

Phaeton  Corporation,  P.O. 
Box  1019,  Salem,  VA 
24153. 

38167  . 

Helena  Chemical  Company, 
D/B/A  Setre  Chemical 
Company,  225  Schilling 
Blvd.,  Suite  300, 

Collierville,  TN  38017. 
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Table  2— Registrants  of 
Cancelled  Products — Continued 


EPA  Company 
No. 

Company  name  and  address 

61483  . 

KMG-Bernuth,  Inc.,  9555  W. 
Sam  Flouston  Parkway 
South,  Suite  600,  Hous¬ 
ton,  TX  77099. 

62719  . 

Dow  Agrosciences,  LLC, 

9330  Zionsville  Rd.  308/ 

2E,  Indianapolis,  IN 
46268-1054. 

66222  . 

Makhteshim  Agan  of  North 
America,  Inc.,  3120 
Highwoods  Blvd.,  Suite 

100,  Raleigh,  NC  27604. 

66330  . 

Arysta  Lifescience  North 
America,  LLC,  15401 
Weston  Parkway,  Suite 

150,  Cary,  NC  27513. 

68451  . 

Intervet,  Inc.,  556  Morris  Av¬ 
enue,  S5-2145A,  Summit, 
NJ  07901 . 

73327  . 

Swiss  Farms  Products,  3993 
Howard  Hughs  Parkway, 
Suite  250,  Las  Vegas,  NV 
89109-6754. 

75829  . 

Garrison  Dental  Solutions, 

150  Dewitt  Lane,  Ispring 
Lake,  Ml  49456. 

81880  . 

Canyon  Group,  LLC,  C/0 
Gowan  Company,  370  S. 
Main  St.,  Yuma,  AZ 

85364. 

88058  . 

Orion  Ato,  LLC,  Agent: 

Source  Dynamics,  LLC, 
S122230  E.  Del  Norte, 
Yuma,  AZ  85377-7355. 

CA  900030  . 

California  Dept,  of  Food  and 
Agriculture,  1220  N.  St., 
Room  221 ,  Sacramento, 

CA  95814. 

lit.  Summary  of  Public  (Comments 
Received  and  Agency  Response  to 
(Comments 

During  the  pul)lic  comiiKMit  jjeriod 
provided,  FPA  received  no  connnents  in 
resj)ons(!  to  the  DchxmhImm'  5.  2012  (77  FR 
72343)  (FRL-?)37()-4)  Federal  Register 
notice  annonncing  the  Agency's  rec(M])t 
of  tli(!  r(!(]n(;sts  for  voluntary 
cancellations  of  |)rodncts  li.sted  in  Tahh; 
1  of  Unit  11. 

IV.  (  kincellation  Order 

Pnrsnant  to  FIFRA  .section  (>(1).  FPA 
heniby  approvijs  tin;  r(!(|n(!.ste(l 
caiuadlations  of  the  registrations 
idmitified  in  Table  1  of  Unit  It. 
Accordingly,  the  Agiuicy  hereby  orchas 
that  the  product  registrations  identified 
in  Tal)l(!  1  of  tJnit  11.  an*  cancehul.  'flu; 
(df(!clive  date;  of  tin;  cancellations  that 
an;  the  subject  of  this  notice  is  F(;t)rnary 
20.  2013.  Any  dislrihnlion,  sale,  or  n.se 
of  existing  stocks  of  the  prfxlncts 
id(;ntified  in  Tabh;  1  of  Unit  11.  in  a 
maniu;!'  inconsisl(;nt  with  any  of  the 
provisions  for  disposition  of  existing 


stocks  set  forth  in  Unit  VI.  will  he  a 
violation  of  FIFRA. 

V.  What  is  the  agency's  authority  for 
taking  this  action? 

,Si!ction  0(f)(1)  of  FI1‘'RA  i)n)vi(l(;s  that 
a  regi.strant  of  a  ])e.sticide  jjrodnct  may 
at  any  lime  recinest  that  any  of  its 
])(;sticide  n;gistrations  hi;  canceled  or 
amen(l(;(l  to  terminate  one  or  more  uses. 
MI-’RA  fnriher  jirovides  that.  l)i;fore 
acting  on  the  n;(inest,  FPA  must  publish 
a  notice  of  r(;ceii)t  of  any  such  reipiest 
in  the  Federal  Register.  Thereafl(;r. 
following  the  public  comment  period, 
the  FPA  Administrator  may  aiiprove 
such  a  r(;(jne.st.  The  notice  of  rec(;i])t  for 
this  action  was  published  for  comm(;nt 
in  the  Federal  Register  issue  of 
December  .'i,  2012.  The  comment  ])eriod 
closed  on  lannary  4.  2013. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

Fxisting  stocks  are  those  stocks  of 
r(;gi.stere(l  p(;sticide  products  which  an; 
ciirrenlly  in  the  Unit(;d  States  and 
which  wen;  packaged,  labeled,  and 
nileased  for  shipm(;nt  ])riorlo  tlu; 
effective  date  of  tin;  canc(;llation  action, 
rhe  (;xisting  .stocks  ])n)visions  for  tin; 
])n)ihn;ts  .snl)j(;cl  to  this  onl(;r  an;  as 
follows. 

The  n;gistrants  may  conlinne  to  sell 
and  (listribnti;  exi.sting  stocks  of 
products  list(;d  in  Table  1  of  Unit  II. 
nnlil  Fehrnary  20,  2014.  which  is  1  year 
after  the  iinhlication  of  the  Uancellation 
Order  in  tin;  Federal  Register. 
Thereafter,  the  registrants  an;  ])n)hihite(l 
from  .selling  or  distributing  jirodncts 
li.sted  in  Table  1.  exce])t  for  export  in 
accordance  with  FIFRA  section  17,  or 
pn)])er  disposal.  Persons  other  than  the 
registrants  may  .sell,  distribute,  or  n.se 
(;xisting  .slocks  of  products  li.sted  in 
Table  1  oi  Unit  II.  until  existing  stocks 
an;  (;xhansted,  provided  that  such  sale;, 
disirihntion,  or  use  is  consistent  with 
the  terms  of  tin;  jirevionsly  apjiroved 
labeling  on.  or  that  €iccom])anied.  the 
canc(;led  products. 

Fist  of  Subjects 

Fnvironmental  protection,  P(;slicides 
and  pi;sts. 

Dated:  l''(!l)niarv  ft.  2013. 

Kichiiril  P.  Keigwin, 

DirtH'.tor.  Prsticido  Hr-Evdhuiiion  Division. 
Offico  (>1  Posticido  Protinims. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2009-1017;  FRL-9378-9] 

Notice  of  Receipt  of  Requests  To 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  lMivironnn;nt;il  Protection 
Agi;ncy  (FPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Insi;cticide.  Fungicide,  and 
Rodenlicide  Act  (FIFRA).  FPA  is  issuing 
a  notice  of  receipt  of  reijnests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  regi.strations.  FPA  intends  to 
grant  these  requests  at  the  close  of  the 
comment  jtiiriod  for  this  announcement 
unless  the  Agency  receives  substantive 
comments  within  the  comment  period 
that  would  merit  its  further  review  of 
the  r(;(]nests,  or  unless  a  registrant 
withdraws  its  reipKist.  If  these  reipiests 
are  granted,  any  sale,  distribution,  or 
use  of  jirodncts  listed  in  this  notici;  will 
hi;  permitted  after  the  regi.stration  has 
been  cancelled  only  if  such  sale, 
distribution,  or  use  is  consi.stent  with 
the  terms  as  described  in  any  final 
cancellation  order. 

DATES:  Uomments  must  he  received  on 
or  before  March  22.  2013. 

ADDRESSES:  Submit  your  comments, 
identified  hv  docket  identification  (ID) 
nnmher  FPA-nQ-()Pl’-20()9-1()1  7,  by 
one  of  the  following  methods; 

•  Fodoral  aliiiloiiuiking  Portal:  http:// 
\\’\\'i\'.iV}>alation.s.‘>ov.  ]‘’ollow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  yon  consider  to  he 
(]onfidential  Business  Information  (UBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

•  Mail:  ()PP  Docket,  Fnvironmental 
Protection  Agency  Docket  Center  (FPA/ 
DC',).  (28221T).  1200  Penn.sylvania  Ave. 
NW.,  Washington.  DC  20400-0001. 

Submit  written  withdrawal  request  by 
mail  to:  Pesticide  Re-Fvalnation 
Division  (7.')08P),  Office  of  Pesticide 
Programs,  Fnvironmental  Protection 
Agenev.  1200  Pennsvlvania  Ave.  NW.. 
Washington,  DC  20400-0001.  ATTN: 
)ohn  W.  Pates,  jr. 

•  Hand  Delivarv:  To  make  .s])ecial 
arrangements  for  hand  delivery  or 
delivery  of  boxed  information.  ])lease 
follow  the  instructions  at  http:// 
w’ww.apa.oov/dockats/contacts.htiu. 

Additional  instrnc.tions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at 
htt])://\v\\'\\'.(!pa.<’()v/dock(;ts. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
W.  Pates,  h'-.  Pesticide  Re-Fvalnation 
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division  (7.‘j()8l^),  Office  of  Pesticide 
Programs,  Environmental  l^rotection 
Agency,  1200  Pennsylvania  Ave.  N\V., 
Washington,  IKi  20400-0001;  t(!h!])hone 
number:  (703)  308-81 1).'};  email  addre.ss: 
pains.  john@fi})(i.(^ov. 

SUPPLEMENTARY  INFORMATION: 

I.  (General  Informal  ion 

A.  Does  Ihis  action  applv  to  me? 

This  action  is  directed  to  the  |)ut)lic 
in  general,  and  may  he  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates:  the  clunnical 
industry:  pesticide  users:  aud  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  ])esticides. 

B.  What  should  /  consider  as  I  prepare 
mv  connnents  for  EPA? 

1.  Snhndtting  CBl.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  email.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  he  CBl.  For  (iBI 
iiddrmation  in  a  disk  or  CD-ROM  that 
vou  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBl  and  then 


identify  electroincally  within  the  disk  or 
CD-R(iM  the  specific  information  that 
is  claimed  as  CBl.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBl,  a 
copy  of  the  comment  that  does  not 
contain  the  iiddrmation  claimed  as  CBl 
must  he  suhmittiul  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  he  di.sclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  connnents. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  doc;ket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  (luestions 
or  organize  c:omments  by  referencing  a 
Code  of  Federal  Regulations  (CiFR)  jiart 
or  .section  number. 

iii.  Explain  why  you  agree  or  disagree; 
sugge.st  alternatives  and  substitute 
language  for  your  recpie.sted  changes. 

iv.  Describe  any  assumptions  aud 
])rovide  any  teclnncai  information  and/ 
or  data  that  you  used 


V.  If  you  estimate  potential  costs  or 
liurdens,  explain  how  you  arrived  at 
your  e.stimate  in  sufficient  detail  to 
allow  for  it  to  he  re|)roduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
liossihle,  avoiding  the  use  of  profanity 
or  jiersonal  threats. 

viii.  Make  sure  to  submit  your 
commeuts  hv  the  comment  period 
deadline  identified. 

II.  What  action  is  the  agency  taking? 

rhis  notice  announces  receipt  by  the 
Agency  of  requests  from  registrants  to 
cancel  39  pesticide  jiroducts  registered 
under  FIF’RA  .section  3  or  24(c).  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  Table  1  of 
this  unit. 

Unless  the  Agency  determines  that 
there  are  suh.stantive  comments  that 
warrant  further  review  of  the  reejuests  or 
a  registrant  withdraws  its  re(|uest.  EPA 
intends  to  issue  an  order  in  the  Federal 
Register  canceling  all  of  the  affected 
registrations. 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  name 

Chemical  name 

000279-03153  . 

Firstline  Termite  Bait  Station  . 

Sulfluramid 

000279-03170  . 

Firstline  Termite  Bait  Tube  Station  . 

Sulfluramid 

000279-03171  . 

Firstline  Termite  Bait  Container  Station  . 

Sulfluramid 

000279-03196  . 

Firstline  GT  Plus  Termite  Bait  Station . 

Sulfluramid 

000432-01334  . 

Tempo  Liquid  Concentrate  . 

Cyfluthrin 

000432-01358  . 

Tempo  20%  Dry  Concentrate . 

Cyfluthrin 

000499-00518  . 

Prescription  Treatment  Brand  2%  Propoxur  Bait  . 

Propoxur 

000499-00532  . 

TC  277  . 

Piperonyl  butoxide,  Pyrethrins  (No  Inert  Use) 

007173-00283  . 

Difethialone  Bait  Station  . 

Difethialone 

007173-00285  . 

Difethialone  6G  Paste  Place  Packs  . 

Difethialone 

007946-00010  . 

Inject-A-Cide  . 

Oxydemeton-methyl 

009404-00087  . 

Permethrin  0.25%  Insecticide  Granules  . 

Permethrin 

009404-00088  . 

Sunniland  Chinch  Bug  &  Mole  Cricket  Spray  . 

Permethrin 

010163-00219  . 

MSR  50%  Concentrate  Insecticide  . 

Oxydemeton-methyl 

010163-00220  . 

MSR  Spray  Concentrate  . 

Oxydemeton-methyl 

39959-00001  . 

A-106  . 

Poly(oxy-1,  2-ethanediyl(dimethylimino)-1,  2- 

ethanediyl(dimethylimino)-1,  2-ethanediyl  dichlo¬ 
ride) 

039959-00002  . 

7618  . 

Poly(oxy-1,  2-ethanediyl(dimethylimino)-1,  2- 

ethanediyl(dimethylimino)-1,  2-ethanediyl  dichlo¬ 
ride) 

039959-00003  . 

7619  . 

Poly(oxy-1,  2-ethanediyl(dimethylimino)-1,  2- 

ethanediyl(dimethylimino)-1,  2-ethanediyl  dichlo¬ 
ride) 

045385-00001  . 

Chem-Tox  Roach  and  Ant  Spray  with  Baygon  . 

Propoxur,  Piperonyl  butoxide,  Pyrethrins  (No  Inert 
Use) 

045385-00025  . 

Chem-Tox  Pyronox  Dual  0.1  . 

MGK  264,  Piperonyl  butoxide,  Pyrethrins  (No  Inert 
Use) 

045385-00082  . 

Cenol  Small  Animal  and  Kennel  Spray  . 

Piperonyl  butoxide,  Pyrethrins  (No  Inert  Use) 

046043-00031  . 

Suncoast’s  Pool  Algaecide  20 . 

Poly(oxy-1,  2-ethanediyl(dimethylimino)-1,  2- 

ethanediyl(dimethylimino)-1,  2-ethanediyl  dichlo¬ 
ride) 

047000-00168  . 

R  &  M  Permethrin  Flea  &  Tick  Dip  #1  . 

Permethrin 

060061-00017  . 

Woodtreat  C8  Concentrate . 

Copper,  bis(8-quinolinolato-N  1 ,08)- 

060061-00018  . 

Woodtreat  C8  Ready  To  Use  . 

Copper,  bis(8-quinolinolato-N  1 ,08)- 

060061-00022  . 

Woodtreat  C81  Ready  To  Use  Water  Repellent  Fun¬ 
gicide. 

Copper,  bis(8-quinolinolato-N1 ,08)- 

064014-00009  . 

Harpoon  . 

Oxydemeton-methyl 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  name 

Chemical  name 

074601-00001  . 

Chlorothalonil  Technical  Fungicide  . 

Chlorothalonil 

085905-00005  . 

CFL  3%  Diflubenzuron  Feedthrough . 

Ditiubenzuron 

086869-00002  . 

Propiconazole  Select  . 

Propiconazole 

CAO 10003  . 

MSR  Spray  Concentrate  . 

Oxydemeton-methyl 

FL960006  . 

Metasystox-R-Spray  Concentrate  . 

Oxydemeton-methyl 

ID010011  . 

Metasystox-R-Spray  Concentrate  . 

Oxydemeton-methyl 

ME070001  . 

Devrinol  50-DF  . 

Napropamide 

M1070004  . 

Kerb  50-W  . 

Propyzamide 

NY030002  . 

Metasystox-R-Spray  Concentrate  . 

Oxydemeton-methyl 

WA030001  . 

Metasystox-R-Spray  Concentrate  . 

Oxydemeton-methyl 

WA030002  . 

Metasystox-R-Spray  Concentrate  . 

Oxydemeton-methyl 

WA060005  . 

MSR  Spray  Concentrate  . 

Oxydemeton-methyl 

Tal)le  2  of  this  unit  includes  the 
names  and  addres.ses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  seciuenci;  hy  EPA  company 
numher.  Tliis  numher  corresponds  to 
the  first  part  of  the  EPA  regi.stration 
numh(!rs  of  the  ])roducts  listed  in  this 
unit. 


Table  2 — Registrants  Requesting 
Voluntary  Cancellation 


EPA  Company 
No. 

Company  name  and  address 

279  . 

FMC  Corp.,  Agricultural 
Products  Group,  1735 
Market  St.,  Room  1978, 
Philadelphia,  PA  19103. 

432  . 

Bayer  Environmental 

Science,  2  T.W.  Alexander 
Dr.,  P.O.  Box  12014,  Re¬ 
search  Triangle  Park,  NC 
27709. 

499  . 

Whitmore  Micro-Gen  Re¬ 
search  Laboratories,  Inc. 
Agent;  BASF  Corporation, 
3568  Tree  Court  Industrial 
Blvd.,  St.  Louis,  MO 
63122-6682. 

7173  . 

Liphatech,  Inc.,  3600  W.  Elm 
St.,  Milwaukee,  Wl  53209. 

7946  . 

J.J.  Mauget  Co.,  Agent: 
Scireg,  Inc.,  12733  Direc¬ 
tor's  Loop,  Woodbridge, 

VA  22192. 

9404  . 

Sunniland  Corporation,  P.O. 
Box  8001,  Sanford,  FL 
32772-8001 . 

10163  . 

Gowan  Company,  P.O.  Box 
5569,  Yuma,  AZ  85366- 
8844. 

39959  . 

Chemicals,  Inc.,  13560  Co¬ 
lombard  Court,  Fontana, 

CA  92337. 

45385  . 

CTX-Cenol,  Inc.,  Agent:  H  R. 
Mclane,  Inc.,  7210  Red 

Rd.,  Suite  206A,  Miami, 

FL  33143. 

46043  . 

Suncoast  Chemicals  Co., 
14480  62nd  St.  N.,  Clear¬ 
water,  FL  33760. 

47000  . 

Chem-Tech,  Ltd.,  4515  Fleur 
Dr.  #303,  Des  Moines,  lA. 

Table  2— Registrants  Requesting 
Voluntary  Cancellation — Con¬ 
tinued 


EPA  Company 
No. 

Company  name  and  address 

60061  . 

Kop-Coat,  Inc.,  3020  William 
Pitt  Way,  Pittsburgh,  PA 
15238. 

64014  . 

Florida  Silvics,  Inc.,  d/b/a 

Tree  Tech  Microinjection 
Systems,  950  S.E.  215th 
Ave.,  Morriston,  FL  32668. 

74601  . 

Oxon  Italia  S.P.A.,  Agent: 
Lewis  &  Harrison,  LLC, 

122  C  St.,  NW.,  Suite  740, 
Washington,  DC  20001. 

81880  . 

Canyon  Group,  LLC,  c/o 
Gowan  Company,  370  S. 
Main  St.,  Yuma,  AZ 

85364. 

85905  . 

Champion  Farmaquimico, 
LTDA,  Agent;  J&T  Associ¬ 
ates,  LLC,  4061  North 

156th  Dr.,  Goodyear,  AZ 
85395. 

86869  . 

Select  Source,  LLC,  Agent: 
Wagner  Regulatory  Asso¬ 
ciates,  Inc.,  P.O.  Box  640, 
Hockessin,  DE  19707. 

88058  . 

Orion  Ato,  LLC,  Agent: 

Source  Dynamics  LLC, 

SI 22230  E.  Del  Norte, 
Yuma,  AZ  85377-7355. 

CA010003, 

Gowan  Company,  P.O.  Box 

FL960006, 

5569,  Yuma,  AZ  85366- 

ID010011, 

NY030002, 

WA030001, 

WA030002, 

WA060005. 

8844. 

ME070001  . 

United  Phosphorus,  Inc.,  630 
Freedom  Business  Center, 
Suite  402,  King  of  Prussia, 
PA  19406. 

M 1070004  . 

Dow  AgroSciences,  LLC, 
9330  Zionsville  Rd.,  308/ 
2E,  Indianapolis,  IN 
46268-1054. 

III.  What  is  the  agency’s  authority  for 
taking  this  action? 

.Section  (i(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  proiluct  may 


at  any  time  recpiest  that  any  of  its 
pesticide  registrations  he  canceled. 
Flf’RA  further  ])rovides  that,  hefore 
acting  on  the  r(!Ciuest,  EPA  must  |)uhlish 
a  notice  of  receipt  of  any  such  retjuest 
in  the  Federal  Register. 

S(!ction  (i(i](l)(H)  of  FIFRA  recpiires 
that  hefore  acting  on  a  request  for 
voluntary  cancellation,  EPA  must 
provide  a  3()-(lay  public  comment 
piM’iod  on  the  nujuest  for  voluntary 
cauccillation  or  use  tcninination.  In 
addition.  FI1’’RA  .section  8(11(1  )(C) 
recpiires  that  FiPA  jirovide  a  18()-dav 
comment  jieriod  on  a  recpie.st  for 
voluntary  cancellation  or  termination  of 
any  minor  agricultural  use  hefore 
granting  the  recpie.st.  uule.ss: 

1.  The  registrants  recpie.st  a  waiver  of 
the  c:c)mmeut  jieriod  or. 

2.  The  EPA  Administrator  determines 
that  c;c)ntinuecl  use  of  the  pesticide 
would  pose  an  unreasonahle  adverse 
efl'ecl  on  the  environment. 

The  regi.strants  in  Table  2  of  Unit  11. 
have  requcisted  that  EPA  waive  the  180- 
clay  cxmiment  period.  Ac;c:c)rdingly,  EPA 
will  ])rovicle  a  3()-clay  comment  ])erioct 
on  the  ])ro})o,secl  recpiests. 

IV.  Procedures  for  Withdrawal  of 
Retpiest 

Registrants  who  choose  to  withdraw  a 
recpiest  for  c;anc;ellation  should  submit 
sucdi  withdrawal  in  writing  to  the 
jierson  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  the  i)roclnc:ts 
have  been  suhjec:!  to  a  previous 
cancellation  ac;tion,  the  effective  date  of 
canc:ellatic)n  and  all  other  provisions  of 
any  earlier  canc:ellation  ac.tion  are 
ciontrolling. 

V.  Provisions  for  Disposition  of  Existing 
Slocks 

Existing  stocks  are  tho.se  .stoc:ks  of 
registered  jiesticade  produces  that  are  in 
the  United  States  and  that  were 
]3ac:kagecl,  lalieled,  and  released  for 
shipment  ])rior  to  the  effective  dale  of 
the  cancellation  ac:tion. 
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For  l^roducts  0071 73-00283  and 
007173-00285: 

llocause  the  Agency  has  identified 
significant  potential  risk  concerns 
associated  with  these  p(!sticide 
])rodncts.  upon  cancellation  Fl^A 
int(!nds  to  issue  a  cancellation  ord(;r 
prohibiting  sale  or  distribution  of 
existing  stocks  by  tin;  rcigistrant,  except 
for  export  consistent  witli  FIFRA  section 
17  or  for  pro])er  dis])osal.  Fersons  other 
than  the  registrant  will  he  allowed  to 
sell  or  distribute  existing  stocks  of 
products,  until  such  stocks  are 
exhausted.  Users  will  he  allowed  to  use 
existing  stocks  regardless  of  date  of 
purchase  until  such  stocks  are 
exhau.sted,  provided  that  such  use  is 
consistent  with  the  terms  of  the 
previously  a])])roved  lal)(!ling  on.  or  that 
accoin])anied.  the  canceled  product. 

For  all  other  products  identified  in 
Table  1  of  Unit  II: 

because  the  Agency  has  identifieil  uo 
significant  potential  risk  concerns 
associated  with  these  ])esticide 
])roducts,  u])on  cancellation  of  the 
products  identified  in  Table  1  of  Unit 
II.,  FFA  anticipates  allowing  registrants 
to  sell  and  distrihute  existing  stocks  of 
these  products  for  1  year  after 
])uhlication  of  tin;  Uaiu:ellation  Order  in 
the  Federal  Register,  'riiereafter, 
registrants  will  he  prohibited  from 
selling  or  distributing  the  pesticides 
identified  in  Table  1  of  Unit  11..  except 
for  ex])ort  consistent  with  F11’’RA  .section 
17  or  for  ])ro])er  disj)osal.  Rer.sons  other 
than  registrants  will  generally  he 
allowed  to  .sell,  distrihute.  or  use 
existing  stocks  until  such  stocks  are 
exhau.sted.  provided  that  such  sale, 
distribution,  or  use  is  cousi.stent  with 
the  terms  of  the  ])reviouslv  approved 
labeling  on.  or  that  accompanied,  the 
canceled  products. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  jjests. 

tlalecl:  l•’(!hrllarv  12.  2()i:t. 

Richard  P.  Keigwin,  )r., 

Diwctor.  Paslicida  lia-Pvahiatian  Division. 
Officr  ol  Post icido  Pro<ir<nns. 

H'K  Dot;.  2(n:{-():{tt44  I'iliiil  2-U)-1.S;  »;4.S  am| 
BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK 
Economic  Impact  Policy 

This  notice  is  to  inform  tlu;  i)uhlic 
that  the  Exi^ort-Import  bank  of  tin; 
United  States  has  received  an 
application  for  a  .S5()()  million  direct 
loan  to  support  the  .S325  million  export 
of  U.S.  mining  etjuipimmt  and  services 
to  mine  cojjper  concentrate  in  Mongolia. 


The  concentrate  contains  apj)roximately 
30%  i:o])per.  and  significantly  le.ss  than 
^%  of  gold  and  silviir.  'fhe  U..S.  exports 
will  enable  the  mine  to  produce  828.(){)() 
metric  tons  of  co])])er  concentrate!  p(!r 
annum  ou  average  in  the  early  years  of 
])roduction.  and  1 ,700  000  metric  tons 
of  co])])er  concentrate  peir  annum  on 
average  in  the  lateir  vexirs.  Available 
information  indicates  that  the  foniign 
buyer's  concentrate  output  will  mainly 
h(!  sold  to  .smelters  in  Uhina. 

Interesteul  ])artie.s  may  submit 
comments  on  this  transaction  by  email 
to  economic. inip(i(:t@o.\iin.o()v  or  by 
mail  to  8T1  Vermont  Avenue  NW.. 
Room  442,  Washington,  DU  20571, 
within  14  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

yVngeici  Mariana  Frnyre, 

Sonior  Vico  ProsidonI  and  Gonorol  Gonnsol. 

II  R  Doc.  2()i:»-():i«2K  Filed  «:4.'>  am| 

BILLING  CODE  6690-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  c:ompanie.s  listed  in  this  notice 
have  apjilied  to  the  board  for  a|)])roval. 
|)ursnant  to  the  bank  1  lolding  Uompanv 
Act  of  1050  (12  U..S.U.  1841  at  saq.) 

(bllC  Act).  Regulation  Y  (12  UFR  |)art 
225),  and  all  otluir  a])])licahle  statutes 
and  regulations  to  heconu!  a  hank 
holding  com])any  and/or  to  acciuire  tlu! 

a.ss(!l.s  or  the  ownership  of,  control  of,  or 
the  ])ow(!r  to  vote  shares  of  a  hank  or 
hank  holding  company  and  all  of  the 
hanks  and  nonhanking  conijianies 
owned  by  the  hank  holding  companv, 
including  the  companies  listeil  biilow. 

The  applications  listed  below,  as  well 
as  other  related  filings  rerpiircid  by  the 
board,  are  available  for  immediate 
inspection  at  the  Federal  Riiserve  bank 
indicated.  The  applications  will  also  he 
available  for  inspection  at  the  offices  of 
the  board  of  Uovernors.  Interested 
persons  mav  expre.ss  their  views  in 
writing  on  the  .standards  enumerated  in 
the  bHC  Act  (12  U..S.U.  1842(c)).  If  the 
])ro])osal  also  involves  the  acrpiisition  of 
a  nonhanking  company,  the  r(!view  also 
includes  whether  the  acejuisition  of  the 
nonhanking  company  complies  with  the 
standards  in  .s(!ction  4  of  the  bllU  Ai:t 
(12  U.S.C.  1843).  Unle.ss  otherwi.se 
noted,  nonhanking  activities  will  he 
conducted  throughout  the  United  .States. 

Unle.ss  otherwi.se  noted,  comments 
Higarding  each  of  these  api)lications 
must  he  received  at  the  Reserve  bank 
indicatcid  or  the  offices  of  the  board  of 
Governors  not  later  than  Marc:h  15, 

2013. 


A.  Federal  Res(!rve  bank  of  Kansas 
(aty  (Dennis  Denney,  Assistant  Vice 
President)  1  Memorial  Drive,  Kan.sas 
(iity,  Missouri  (>41 08-0001: 

1.  Tha  (inica  Invastniant  Companv. 
Inc.,  EHOP.  and  Craca  Invaslinant 
Company.  Inc.,  both  in  Alva.  Oklahoma: 
to  merge  with  First  Kiowa  baneshares, 
Inc.,  and  thereby  indinictly  accpiire  The 
First  .State  bank.  Kiowa.  Kan.sas. 

2.  Laxinyton  B  Pr  L  Financial  Carp. 
Lexington,  Mis.souri:  to  become  a  hank 
holding  comjiany  following  the 
conversion  of  its  suhsidiarv.  b  K  L  bank, 
Lexington,  Missouri,  from  a  federallv 
chartered  savings  hank  to  a  .state 
chartered  commercial  hank. 

b.  Federal  Reserve  bank  of  San 
Francisco  (Kenneth  binning.  Vice 
President,  Apj)lication.s  and 
Enforcement)  101  Market  Street,  San 
Francisco,  California  94105-1579: 

1.  (Ina  PacificCoast  Foundation  and 
One  PacificCoast  Bancorp.  Inc.,  both  in 
Oakland.  California:  to  become  hank 
holding  companies  by  accpiiring  100 
percent  of  the  voting  shares  of  Albina 
Community  bank.  Portland,  Oregon. 

Hoard  ol  (lox  cirnors  of  IIk!  Federal  Reserve 
.Sysl(!ni.  l'(!l)ruar\'  14.  2()i;i. 

Margaret  Medloskey  Shanks, 

Dopntv  Soen'torv  of  tho  Board. 

|FK  Doc.  2(n:{-()aK:D  Filed  2-l<l-ia:  «:4.">  ain| 
BILLING  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:00  a  in.  (Ea.stern 
Time),  February  25,  2013. 

PLACE:  10th  Floor  board  Meeting  Room. 
77  K  Street,  NE.,  Washington,  DC  20002. 
STATUS:  Parts  will  he  open  to  the  ]mhlic 
and  parts  closed  to  the  jjuhlic. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  Minutes  of  the 
lanuarv  28.  2013  board  Member 
Melding. 

2.  Thrift  .Savings  Plan  Activitv 
Rejiorts  by  the  Executive  Director. 

a.  Monthly  Participant  Activity 
Report. 

I).  Monthly  Inve.stment  Piirformance 
Re|)ort. 

c.  Legislative  Report. 

3.  Investment  .Structure  Projiict 
R(!view. 

4.  Investment  Options  Review. 

5.  Office  of  External  Affairs  R(!])ort. 

0.  .Strategic  Performance  Metric 

Report. 

7.  Digital  board  Material. 
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Farts  dosed  to  the  Fulilic 

8.  Ai)])r()val  of  tlie  Miiuittis  of  the 
laniiarv  28,  2013  (Closed  Hoard  Meeting. 

5).  Hrocurement. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kinil)(!rlv  WiJaver.  Director.  Office  of 
Fxternal’ Affairs.  (202)  ‘142-1  (i4(). 

llalcul;  l•'(>l)rlla^v  15.  2015. 
lames  t’elric;k. 

Sacraldiy.  Fadaral  Ih'lircnirnt  'I'hrifl 
Invasinu'iit  Hoard. 

IKK  Doc:.  2in;t-();i!)7:t  KilcccI  2-I.5-i:C  4:15  pml 
BILLING  CODE  6760-01 -P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0056;  Docket  2012- 
0076;  Sequence  53] 

Federal  Acquisition  Regulation; 
Information  Collection;  Report  of 
Shipment 

AGENCIES:  Department  of  Defense  (DOD), 
tieneral  Services  Administration  (t'.SA). 
and  National  Aeronautics  and  Sjiace 
Admini.stration  (NA.SA). 

ACTION:  Notice  of  nuiuesl  for  public 
comments  regarding  an  extension  of  a 
previously  existing  OMH  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act.  the 
Regnlalorv  Secretariat  will  he 
submitting  to  the  Office  of  Management 
and  Hndget  (OMH)  a  request  to  review 
and  approve  an  extension  of  a 
previously  ajjjiroved  information 
collection  recpiirement  concerning 
re])ort  of  shipment. 

DATES:  .Submit  comments  on  or  before 
April  22.  2013. 

ADDRESSES:  .Submit  comments 
identified  hv  Information  Collection 
OOOO-OO.'iO,  Report  of  .Shi])ment  by  anv 
of  the  following  methods: 

•  Haguldlions.gov:  htfp:// 

WWW. raoiilcd  ions. "ov. 

.Submit  comments  via  the  Federal 
eRnlemaking  ])ortal  by  searching  the 
OMH  control  number.  .Select  the  link 
“.Submit  a  Comment”  that  corresponds 
with  “Information  Collection  0000- 
OO-K),  Re])ort  of  .Shi])ment“.  Follow  the 
instructions  provided  at  the  “.Submit  a 
Comment”  screen.  Please  include  vonr 
name,  conijiany  name  (if  any),  and 
“Information  Collection  ‘)000-00.50. 
Report  of  .Shiinnent"  on  your  attached 
document. 

•  Fa.v;  202-.501-4007. 


•  Moil:  Ceneral  .Services 
Administration.  Regnlatorv  .Secretariat 
(MVCH),  127.5  Finst  Street  NE.. 
Washington,  DC  20417.  AT'l’N:  i  lada 
FlowersdC  0000-00.50.  Rejiort  of 
.Shi])ment. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
‘)000-00.50,  Report  of  .Shipment,  in  all 
corres])ondence  related  to  this 
collection.  All  comments  received  will 
be  ])osted  without  change  to  http:// 
www.rcgnhdions.gov.  including  any 
personal  and/or  bnsine.ss  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  E.  (Hover,  Sr.,  Procurement 
Analyst.  Office  of  Accinisition  Policy,  by 
telephone  at  (202)  .501-1448  or 
cnrtis.olovci'@>>s(i.<>ov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Per  FAR  47.208,  military  (and,  as 
reiinired,  civilian  agency)  storage  and 
distribution  points,  de])ots,  ami  other 
receiving  activities  reiiuire  advance 
notice  of  shipments  en-ronte  from 
contractors’  plants.  Cenerally,  this 
notification  is  recpiired  onlv  for 
classified  material;  sensitive,  controlled, 
and  certain  other  protected  material; 
explosives,  and  .some  other  hazardous 
materials;  selected  shipments  reipiiring 
movement  control;  or  minimum  carload 
or  truckload  shi])ments.  It  facilitates 
arrangements  for  transjiortation  control, 
labor,  space,  and  use  of  materials 
handling  eciuipment  at  destination. 

Also,  timely  receijit  of  notices  by  the 
consignee  trans])ortation  office 
jirecludes  the  incurring  of  demurrage 
and  vehicle  detention  charges.  Unless 
otherwise  directed  hv  a  t;ontracting 
officer,  a  contractor  shall  send  the 
notice  to  the  consignee  transportation 
office  at  least  twenty-four  hours  before 
the  arrival  of  the  shijnnent. 

B.  Annual  Reporting  Burden 

There  is  no  centralized  dataha.se  in 
the  Federal  (Government  that  maintains 
information  regarding  advance  notice  of 
.shi])ment.s  of  classified  material; 
sensitive,  controlled,  and  certain  other 
jirotected  material;  explosives,  and 
some  oth(!r  hazardous  materials; 
selected  shi])ment.s  recpiiring  movement 
control;  or  minimnm  carload  or 
truckload  shiinnents  en-ronte  from 
contractor's  plants.  No  inihlic  comments 
were  received  in  jirior  years  that  have 
challenged  the  validity  of  the 
(Government's  estimates.  Ha.sed  on  the 
nnmher  of  unicpie  vendors  awardiid 
contracts  for  Fi.scal  Year  2011  in  the 
Federal  Procurement  Data  .System,  the 
estimated  respondents  recpiired  to 


submit  the  Re])ort  of  .Shijnnent  notice 
make  u|)  less  than  one-cpiarter  jiercent 
of  the  total  numher  uniipie  vendors 
awarded  contracts.  Additionally, 
consultation  with  (Government  subject 
matter  exjierts  did  not  yield  information 
to  warrant  a  revision  to  the  estimate. 

The  estimated  annual  rejiorting  burden 
remains  unchanged. 

Ucsi)ondcnts:  250. 
ncs})onscs  per  IIcsi)on(Icnt:  4. 

Annual  UcsjHinscs:  1,000. 

Honrs  per  Response:  107. 

Total  Barden  Honrs:  107. 

Obtaining  Clopies  oj  Proposals: 
Recpie.sters  may  obtain  a  c:oj)v  of  the 
information  collection  documents  from 
the  (General  .Services  Admini.stration. 
Regulatory  .Secretariat  (MVCGH).  1275 
First  .Street  NE.,  Washington.  D(G  20417. 
telejihone  (202)  501-4755.  Please  cite 
OMH  Control  No.  0000-0050,  Rejiort  of 
.Shijnnent.  in  all  corresjiondence. 

tlattul;  luibruary  13.  2013. 

William  (Glark. 

Acting  Director.  Federal  Acejaisition  Policy 
Division.  Office  ofOoverninentwide 
Ac<inisilion  Policy.  Office  of  Acijnisition 
Policy.  Office  ofOoverninentwide  Policy. 

IKK  DdC.  2()i:i-03»71  Kiliid  2-l>l-i:i:  H:45  iiin| 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Advisory  Committee  on 
Minority  Health 

AGENCY:  Office  of  Minority  Health, 
Office  of  the  Assistant  .Secretary  for 
Health,  ()Hu:e  of  the  .Secretary, 
Dejiartment  of  Health  and  Human 
.Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  As  stijnilated  by  the  Federal 
Advisory  Committee  Act.  the 
Dejiartment  of  Health  and  Human 
.Services  (DHHS)  is  hereby  giving  notice 
that  the  Advisory  Committee  on 
Minority  Health  (ACMH)  will  hold  a 
meeting.  This  meeting  will  he  ojien  to 
the  jiuhlic.  Preregistration  is  reijiiired 
for  both  jiuhlic  attendance  and 
comment.  Any  individual  who  wishes 
to  attend  the  meetings  and/or 
jiarticijiate  in  the  jiuhlic  comment 
.session  should  email 
acin  h  @oso  ph  s.  dhh  s  .go  i '. 

DATES:  The  meeting  will  he  held  on 
Wednesday,  March  27,  2013  from  ‘l:()() 
a. Ill.  to  5:00  ji.m.  and  Thursday,  March 
28,  2013  from  9:00  a.m.  to  1:00  ji.m. 
ADDRESSES:  The  meeting  will  he  held  at 
the  Doubletree  Hotel,  8120  Wi.sconsin 
Avenue,  Hethesda,  Maryland  20814. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Monica  A.  Haltiniore.  Tower  Huilding, 
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1101  VVootton  Parkway,  Suite  OOO. 
Rockville.  Marvland  20852.  Phone:  240- 
453-2882,  Fax;  240-453-2883. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Public  Law  105-302. 
the  AdMll  was  esiahlisluul  to  provide 
advic(!  to  the  Dei)uty  A.ssistant  Secretary 
ibr  Minority  Health  in  ini])roving  the 
health  of  each  racial  and  ethnic 
minority  group  and  on  tin;  develo])ment 
of  goals  and  specific  program  activities 
of  the  Office  of  Minority  1  lealth. 

Topics  to  he  di.scnssed  during  these 
meetings  will  include  strategies  to 
imi)rove  the  health  of  racial  and  ethnic 
minority  populations  through  the 
develo])ment  of  health  policies  and 
jji'ograms  that  will  help  eliminate  health 
dis])arities,  as  well  as  other  related 
issues. 

Public  attendance  at  tliis  meeting  is 
limitetl  to  sj)ace  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  rea.sonable 
accommodations,  should  notify  the 
designated  contact  per.son  at  least 
fourteen  (14)  business  days  ])rior  to  tlu; 
meeting.  Members  of  the  ])uhlic  will 
liave  an  opportunity  to  ])rovide 
comments  at  the  meeting.  Public 
comments  will  he  limited  to  three; 
minutes  per  speak(;r.  Individuals  who 
would  like  to  submit  written  statements 
should  mail  or  fax  their  comments  to 
the  Office  of  Minority  Health  at  l(;ast 
.sev(;n  (7)  business  days  prior  to  the 
meeting.  Auv  members  of  the  public 
who  wish  to  have  ])rinted  material 
distributed  to  AOMH  committee 
members  should  submit  their  mat(;rials 
to  the  Executive  Director.  A(^MH,  Tower 
Building,  1101  Wootton  Parkway.  Suite 
000,  Roc:kville,  Maryland  20852.  prior  to 
close  of  business  Mondav.  March  18. 
2013. 

Dated:  )aiuiarv  2t).  2013. 

Monica  A.  Baltiinon;. 

Exrculiva  DiwcAor.  Advisory  (Jonimitloo  on 
Minority  Ho(dth.  Ojjico  of  Minority  llonltb. 
V.S.  Dopartinant  ofII(!(dtli  and  Unman 
Saivicas. 

|FR  Ooc.  3()i:{-();i7«2  Filed  K:!.!  am| 

BILLING  CODE  4150-29-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30-Day-1 3-0941] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CD(',)  publishes  a  list  of 


information  collection  re(pi(;.st.s  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Rciduction  Act  (44  IJ..S.C. 
Cha))ter  35).  To  reciuest  a  copy  of  these 
ri;(piests,  call  (404)  030-7570  or  .send  an 
(;mail  to  ontb@cd(:.gov.  Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Biulget,  Washington. 

DC  20503  or  by  fax  to  (202)  30.5-5800. 
Written  comments  should  he  received 
within  30  days  of  this  notice. 

Proposed  Projec:! 

Evaluation  of  Dating  Matters: 

Strategies  to  Promote  1  lealthv  Teen 
Relation.ships'^'  (OMB#  0020-0041. 
Expiration  00/30/2015) — REVISION — 
National  Center  for  Injury  Pievention 
and  Control  (NCIP(]) — ('.enters  for 
Di.sease  Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

Dating  Matters;  Strategies  to  Promote 
Healthy  Teen  Relationships'  is  the 
Centers  for  Di.sease  Control  and 
Prevention's  new  teen  dating  violence 
previintion  initiative. 

To  addre.ss  the  gai)s  in  research  and 
practice.  CDC!  has  developed  Dating 
Matters,  t(;en  dating  viol(;m:e  ])r(;vention 
])rogram  that  includ(;.s  prt)gramming  for 
.stud(;nt.s,  ])arent.s,  educators,  as  well  as 
])olicy  d(;velo])ment.  Dating  Matters  is 
based  on  the  curr(;nt  evidence  about 
what  works  in  pnivention  and  focuses 
on  high-risk,  urban  communities  where 
partici))ant.s  include:  Middle  .school 
students  age  11  to  14  years;  middle 
school  parents;  brand  ambassadors; 
educators;  .school  leadership;  program 
implementers;  community 
re])resentative.s;  and  local  health 
department  repre.sentatives  in  the 
following  communities;  Alameda 
County,  California;  Baltimore. 

Maryland;  Broward  (bounty,  Florida; 
and  Chicago,  Illinois. 

The  jn  imary  goal  of  this  revision  is  to 
expanci  and  add  a  limited  number  of 
in.struments  to  the  approved  outcome 
and  im])lementation  evaluation  of 
Dating  Matters  in  the  four  metropolitan 
cities  to  determine  its  feasibility,  cost, 
and  eflectivemiss.  In  the  evaluation,  a 
standard  model  ofTDV  j)revention  (Safe 
Dati;.s  administered  in  8th  grade)  will  he 
compared  to  a  com])r(;hen.sive  model 
(l)rogram.s  administenid  in  (ith.  7th.  and 
8th  grade  as  wiill  as  parent,  educator, 
policy,  and  communications 
interventions). 

I'lu;  current  nivision  reriiuist  has  two  aims: 

(1)  R(;(|U(;sl  to  r(;vise  rollo\v-ii|)  outcome 
evaluation  iiislruments  and  (lro|)  miil-vear 
outcome  evaluation  student  survey,  and 

(2)  Re(|uesl  to  add  |)rocess  evalualion 
iusiruuumis  to  (;nhauc(;  impl(;meulalion. 


Population.  The  study  population 
includes  .students  in  (ith.  7th  and  8th 
grades  at  44  schools  in  the  four 
participating  sites.  At  most,  schools  are 
exi)ected  to  have  (i  clas.srooms  p(;r 
gradt;,  with  an  average  of  30  students 
p(;r  classroom  yielding  a  po])ulation  of 
23,700  students  (44  schools  x  3  grades 
X  0  classrooms  per  grade  x  30  students 
])er  classroom).  All  student  evaluation 
activities  will  take  place  during  the 
.school  year.  The  .sampling  frame  for 
parents,  given  that  we  would  only 
include  one  parent  per  student,  is  also 
23,700  for  the  thrcie  years  of  data 
collection  covered  by  this  ])ackage.  If  we 
assume  40  educators  per  school,  the 
.sampling  fraim;  for  the  educator  sample 
is  1 ,700. 

Students:  In  each  year  of  data 
collection,  we  will  recruit  11,880 
.students  (30  students  per  classroom  x  3 
classrooms  ])er  grade  x  3  grades  x  44 
.schools).  We  assume  a  95% 
partici])ation  rate  (n  =  11.280)  for  the 
l)aseline  student  .surv{;v  and  90% 
partici])ation  rate  (n  =  10,092)  at  follow¬ 
up  survev.  In  this  riivision.  we  request 
to  drop  the  mid-term  survey  to  reduce 
burden  on  schools. 

Parents:  We  will  rei;ruit  a  sample;  of 
2.020  parents.  We  expect  that  ‘)5'X>  of 
the;  2.020  ])ar(;nts  will  agree  to 
participate  at  baseline  (n  =  1.919)  and 
!)()')<»  will  |)articipate  in  the  follow-u]) 
survey  (n  =  1,818)  parents. 

Educators:  W’e  will  attempt  to  recruit 
all  educators  iu  each  .se:hool  (44  se;hools 
x40  educators  per  .school  =  1.700).  We 
expect  a  95‘}()  participation  rate  for  an 
t;.stimated  sample  of  1.072  educators  at 
baseline  and  90%  particij)ation  rate;  at 
follow-u])  for  an  estimated  .sam|)le  of 
1.584. 

School  data  extractors:  We  will 
attem])t  to  recruit  one  data  extractor  per 
44  schools  to  extract  school  data  to  be 
used  in  conjunction  with  the  outcome 
data  for  the  students.  Data  extrat;tors  in 
each  school  will  access  individual 
.school-level  data  for  those  students  in 
th(;ir  school  who  con.sented  and 
particii)ated  in  the  ha.seline  student 
survey  (3  x  4  x  30  x  95%  =  342). 

lmj)l(;mentation  Evaluation 

For  the  student  focus  groups,  we  will 
r(;cruit  grouj)s  of  10  students  |)(;rgrou]). 
Two  groups  will  hi;  held  per  each  of  the 
4  sites  (10x2x4  =  80  total  student 
])artici])ants). 

Student  impl(;menter  focus  grou]).s 
will  he  organized  hv  site,  with  two 
annual  focus  groups  per  site  with  10 
implementers  in  each  group  (10x2x4 
=  80  total  student  program  implementer 
partici])ants). 

(Communications  focus  groups  will  hi; 
organized  by  site  with  up  to  four  groups 
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per  site  (4x4x8  =  ‘)(>  total  student 
participants). 

I’arent  program  implementer  locus 
groups  will  be  organized  by  site,  with 
two  annual  locus  groups  per  site  with 
10  implementers  in  each  group  (10  x  2 
x4  =  80  total  parent  program 
implementer  j)articipants). 

School  Lcadcrshij):  Ba.sed  on  tin; 
pnidictiul  numbm'  ol  two  school 
leadership  per  comprehensive  school 
(21  .schools),  the  mimlMir  t)i  njspondents 
will  he  42. 

Locol  Health  Department 
ivpresentativic  Ba.sed  on  the  predictcul 
numher  of  four  communities/sites  and 
four  local  health  department 
repre.sentatives  working  on  Dating 
Matters  per  community,  the  numl)er  of 
respondents  will  be  Iti. 

Honmuinitv  AdvisoiT  Board 
Bepresentat h  e Hiaaed  on  the  ])redicted 
number  of  20  community 
rej)re.sentative.s  p(;r  4  commnnities/sites, 
the  numb(!r  of  respondents  will  he  80. 

Parent  I^roj>r(nn  Manager:  With  a 
maximum  of  one  panmt  ])rogram 
manager  per  community/site.  the 
imml)(;r  of  program  manager 
respondents  will  he  4.  It  is  anticijiated 


that  they  will  receive  up  to  .'iO  TA 
recpiesls  per  v(!ar  and  com])lete  the  form 
.'iO  times. 

Student  Program  Master  Trainer  TA 
Form:  With  a  maximum  of  3  master 
trainers  per  community.  There  will  he 
12  master  traiiuMS.  It  is  anticipatcul  that 
they  will  receive  up  to  .'iO  TA  nKpuists 
|)er  year  and  complete  tin;  form  .'50 
times. 

Parent  (Airricnia  hni)lementers:  It  is 
(!xpect(!d  that  ('ach  school  im])lementing 
the  comprehensive  approach  (n  =  21) 
will  have  two  im])l(!menter.s  (or  42 
])arent  |)rogram  im])lem(!nt(;r 
res])ondents). 

Bleas(!  note  that  on  the  burden  table 
the  number  of  res])ondent.s  is  multii)lied 
by  tlu!  numher  of  .sessions  in  eac:h 
l)arent  ])rogram. 

Student  Carricida  Implementers: 

Ba.sed  on  the  predicteil  number  of  20 
student  curricula  imi)lementer.s  pen' 
grade  per  site  that  will  b(!  comjjleting 
fidelity  in.struments,  the  total  number  of 
respondents  will  be  80  per  grade  (20  x 
4). 

Brand  Ambassadors:  The  Brand 
Ambas.sador  lm])l(!m(!ntation  Survev 
will  be  ])rovideil  to  each  brand 

Estimated  Annualized  Burden  Hours 


ambassador  (n  =  20)  in  each  community 
with  a  maximum  of  80  brand 
ambassadors. 

(iommanications  Implementers 
("Brand  Ambassador  (Coordinators"): 
The  (lommunications  (Campaign 
Tracking  form  will  lu;  provided  to  (!ach 
brand  ambassador  coordinator  in  each 
community.  With  a  maximum  of  one 
brand  amha.ssador  coordinator  per 
community  (n  =  4).  the  feedback  form 
will  be  collected  from  a  total  of  4  brand 
ambas.sador  coordinators. 

Parent  Program  Participants:  Tin;  (ith 
and  7th  grade  parent  satisfaction 
(inestionnaires  will  b(!  comphded  by 
panmt  participating  in  the  jiarent 
program  in  (!ach  community.  There  is  a 
maximum  number  of  parent 
respondents  of  1 .85)0  (18  x  .1  x  21)  for 
the  Oth  grade  .satisfaction  (luestionnaire 
and  1,85)0  for  the  7th  grade  .satisfaction 
(luestionnaire. 

There  ar(i  no  costs  to  the  respondents 
other  than  their  time.  The  total 
(!.stimat(;d  annual  burden  hours  are 
275)23. 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(hours) 

Student  Program  Participant . 

Student  Outcome  Survey  Baseline  . 

11,286 

1 

45/60 

Student  Program  Participant . 

Student  Outcome  Survey  Follo\w-up  . 

10,692 

1 

45/60 

School  data  extractor . 

School  Indicators . 

44 

342 

15/60 

Parent  Program  Participant  . 

Parent  Outcome  Baseline  Survey . 

1,919 

1 

1 

Parent  Program  Participant  . 

Parent  Outcome  Follow-up  Survey . 

1,818 

1 

1 

Educator . 

Educator  Outcome  Survey  (baseline)  . 

1,672 

1 

30/60 

Student  Brand  ambassador  . 

Brand  Ambassador  Implementation  Survey  .. 

80 

2 

20/60 

School  leadership  . 

School  Leadership  Capacity  and  Readiness 

42 

1 

1 

Survey. 

Parent  Curricula  Implementer . 

Parent  Program  Fidelity  6th  Grade  Session 

210 

3 

15/60 

1-Session  6. 

Parent  Curricula  Implementer . 

Parent  Program  Fidelity  7th  Grade  Session 

126 

3 

15/60 

Student  Curricula  Implementer  . 

Student  Program  Fidelity  6th  Grade  Session 

480 

1 

15/60 

1-Session  6. 

Student  Curricula  Implementer  . 

Student  Program  Fidelity  7th  Grade  Session 

560 

1 

15/60 

1-Session  7. 

Student  Curricula  Implementer  . 

Student  Program  Fidelity  8th  Grade  Session 

800 

1 

15/60 

1-Session  10  (comprehensive). 

Communications  Coordinator  . 

Communications  Campaign  Tracking  . 

4 

4 

20/60 

Local  Health  Department  Representative . 

Local  Health  Department  Capacity  and 

16 

1 

2 

Readiness. 

Student  Program  Participant . 

Student  participant  focus  group  guide  (time 

80 

1 

1.5 

spent  in  focus  group). 

Student  Curricula  Implementer  . 

Student  curricula  implementer  focus  group 

80 

1 

1 

guide  (time  spent  in  focus  group). 

Parent  Curricula  Implementer . 

Parent  curricula  implementer  focus  group 

80 

1 

1 

guide  (time  spent  in  focus  group). 

Student  Curricula  Implementer  . 

Safe  Dates  8th  Grade  Session  1 -Session  10 

800 

1 

15/60 

(standard). 

Student  Master  Trainer  . 

Student  program  master  trainer  TA  form . 

12 

50 

10/60 

Educator . 

Educator  Outcome  Survey  (follow-up) 

1584 

1 

30/60 

Community  Advisory  Board  Member . 

Community  Capacity/Readiness  Assessment 

80 

1 

1 

Students  . 

Communications  Focus  Groups . 

96 

1 

1  5 

Parent  Program  Manager  . 

Parent  Program  Manager  TA  Tracking  Form 

4 

50 

10/60 

11888 


Federal  Register /  Vol.  78,  No.  34  /  Wednesday,  February  20,  201 3 /Notices 
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Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(hours) 

Parent  Program  Participant  . 

6th  Grade  Curricula  Parent  Satisfaction 
Questionnaire. 

1890 

1 

10/60 

Parent  Program  Participant  . 

7th  Grade  Curricula  Parent  Satisfaction 
Questionnaire. 

1890 

1 

10/60 

l)al(Hl;  l•'l!l)^lla^\■  12.  20 12. 

Ron  A.  Otien, 

Diivcloy.  Oflici!  <>1  Sciaiililh:  lnl(!<’nly  (OSI). 
( )lli(:(!  of  Ilia  Associdia  Diroclor  for  Scioiica 
(OADSj.  Office  of  the  Director.  0(‘nters  for 
Disease  (Jontrol  and  Prevention. 

IFK  Doc.  Filed  K:4ri  ami 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60-Day-1 3-0853] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  reciiiirement 
of  Section  3.'5()(i(c)(2)(A)  of  the 
Pa])erwork  Reduction  Act  of  for 
opi)ortnnitv  for  pnlilic  coinnient  on 
])roposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  ((]DC)  will  ])uhlish  periodic 
summaries  of  proposed  projects.  To 
nujiiest  more  information  on  the 
]n'opose(i  projects  or  to  obtain  a  copy  of 
the  (lata  collection  jilans  and 
instruments,  call  404-839-7570  or  send 
comments  to  Ron  Ottem,  KiOO  Clifton 
Road.  MS-D74,  Atlanta,  CA  30333  or 
send  an  email  to  oiub@cdc.aov. 

Comimmts  are  invited  on:  (a]  Whether 
the  j)ropo.s(!d  collection  of  information 
is  necessary  for  the  pro])(!r  iierformance 
of  the  functions  of  the  agemev.  including 
wh(!ther  the  information  shall  have 
practical  utility:  (h)  the  accuracy  of  the 
agenev’s  (estimate  of  the  burden  of  the 
pro])o.s(!(l  collection  of  information;  (c) 
ways  to  enhance  the  (pialitv.  utilitv,  and 
clarity  of  the  information  to  he 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  colhiction  t((chui(iues 
or  other  forms  of  information 
technology.  Written  comments  should 
he  ixiceived  within  80  days  of  this 
notice. 


Proposed  Project 

A.sthma  Information  Re|)orting  Svstem 
(AIRS)  {()920-()853.  l!:xi)iration  08/30/ 
2013) — Extension — National  Center  for 
Environmental  Il((alth  (Nf^EH).  Centers 
for  ni.s(;ase  Control  and  Prevention 
(CDC). 

Background  and  Brief  Description 

(]D('  is  .seeking  a  thr(!e-vear  extension 
of  OMH  approval  for  the  AIRS 
information  collection.  In  l‘)99,  the 
began  develoi)ing  its  National  Asthma 
Control  Program,  a  po|)ulation-ha.se{l, 
])ul)lic  health  approach  to  addressing 
the  burden  of  asthma.  The  program 
suijports  the  goals  and  ohjectiv(;s  of 
“Healthy  P(U)pl(i  2()2{)”  for  a.sthma  and 
is  hascul  on  the  j)ul)lic  health  |)rinci])l(!s 
of  surveillance,  partnin'ships,  and 
interventions.  Tlirough  AIRS,  the 
information  collection  reepuLst  has  and 
will  continue  to  provide  NfiidI  with 
routine  iidormation  about  the  activities 
and  ])erformance  of  the  state  and 
territorial  grantees  funded  under  the 
National  Asthma  Control  Program 
http:/ /www. cdc.gov/astlnna/nacp. him. 

The  primary  purpose  of  the  National 
Asthma  Control  Program  is  to  devedoj) 
])rogram  ca])acity  to  addre.ss  asthma 
from  a  ])ul)lic  health  p(!r.spectiv(;  to 
bring  about:  (1)  A  focus  on  asthma- 
related  activity  within  states;  (2)  an 
increased  und(^r.standing  of  asthma- 
related  data  and  its  application  to 
program  planning  and  evaluation 
through  the  development  and 
maintenance  of  an  ongoing  a.sthma 
surveillance  system;  (3)  an  increased 
recognition,  within  the  public  health 
structure  of  states,  of  the  ])oteutial  to  use 
a  public  health  approach  to  reduce  the 
burden  of  a.sthma;  (4)  linkag(!S  (d  state 
health  agencies  to  other  agencies  and 
organizations  addr(!ssing  asthma  in  the 
population;  and  (5)  imi)lementation  of 
interventions  to  achieve  j)o.sitive  health 
im))acts,  such  as  reducing  the  numhcir  of 
deaths,  hospitalizations,  (anmgenev 
department  visits,  school  or  work  days 
missed,  and  limitations  on  activitv  due 
to  a.sthma. 

The  AIRS  management  information 
sy.stem  is  comjjrised  of  multi])le 
components  that  (mahle  the  electronic 


re])orting  of  three  tyi)es  of  data/ 
information  from  state  asthma  control 
programs:  (1)  Information  that  is 
currently  colhicted  as  part  of  iut(!rim 
(semi-annual)  and  end-of-vear  progixLss 
rei)orting.  (2)  Aggregate  level  re|)orts  of 
surveillance  data  on  long-term  program 
outconuLS,  and  (3)  Specific  data 
indicative  of  |)rogres.s  made  on: 
Partnerships,  surveillance, 
interventions,  and  evaluation. 

Prior  to  im|)lem(;ntation  of  AIRS,  data 
were  collected  on  an  interim  (semi¬ 
annual)  basis  from  state  asthma  control 
programs  as  ])art  of  rcignlar  re])orting  of 
cooperative  agreinnent  activities.  Stat(!s 
niportcul  information  such  as  ])rogre.s.s- 
to-date  on  accom])lishing  intended 
objectives,  programmatic  changes, 
chang(!s  to  .staffing  or  management,  and 
hndgetarv  information. 

Regular  rejiorting  this  iidormation  is  a 
reciuirement  of  the  cooperative 
agreement  mechanism  utilized  to  fund 
state  asthma  control  programs.  States 
are  asked  to  submit  interim  (semi¬ 
annual)  and  year-end  progixiss  niport 
information  into  AIRS,  thus  this  tvpe  of 
])rogrammatic  information  on  activities 
and  ohjectiv(;s  will  continue  to  he 
collected  twice  per  year  (interim  rejxirt 
and  end-of-year  report). 

The  National  A.sthma  (Control  Program 
at  CD(]  has  access  to  and  analyzes 
national-level  asthma  surveillance  data 
(http://\v\v\v.cdc.gov/asthina/ 
astlnnadata.htm).  With  the  excejition  of 
data  from  the  Behavioral  Ri.sk  Factor 
Surveillance  System  (PRESS),  state  level 
analyses  cannot  he  performed. 

Therefore,  as  part  of  AIRS,  state  asthma 
control  programs  submit  aggregate 
surveillance  data  to  allow  calculation  of 
.state  asthma  surveillance  indicators 
across  all  funded  states  (when;  data  is 
available)  in  a  standardized  manner. 
Data  recpiests  through  this  sy.stem 
regularly  include:  hosi)itaI  di.scharges 
(with  asthma  as  first  listed  diagnosis), 
and  emergency  department  visits  (with 
asthma  as  first  listed  diagnosis).  Under 
AIRS,  partici])ating  states  annually 
submit  this  information  to  the  AIRS 
system  in  conjunction  with  an  end-of- 
year  report  (hxscrihing  .state  activities 
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that  meet  project  objectives  described 
above. 

National  and  state  asthma 
surveillance  data  provide  information 
useful  to  examine  ])rogress  on  long-term 
outcomes  of  state  asthma  programs.  To 
identify  appropriate  indicators  of 
program  imphanentation  and  short-term 
outcomes  for  AIRS.  (IX;  previously 
convened  and  facilitated  workgroups 
com])ris(!d  of  state  a.sthma  control 
j)rogram  re|)resentatives  to  gtmerattid 
s|)(;cific  (|ue.stions  to  collect  data  on  kev 
features  of  state  asthma  control 
programs:  i)artner.ships.  surveillance, 
interventions,  and  evaluation. 

Since  implementation  in  2010  AIR.S. 
and  technical  a.ssistance  provided  by 
NCKH  staff,  has  ])rovided  states  with 
uniform  data  rejjorting  methods  and 
linkages  to  other  states'  asthma 


programs  and  data.  Thus,  AIRS  has 
saved  state  resources  and  staff  time 
when  they  embark  on  asthma  activities 
similar  to  those  being  done  elsewhen;. 
Al.so.  the  AIRS  system  has  Ixum 
similarly  helpfni  in  linking  states 
togeth(!r  on  occasions  when  a  givtm  state 
.seeks  to  rej)ort  their  results  at  national 
meetings  or  publish  tlunr  findings  and 
program  results  (uther  in  scholarlv 
journals.  For  exami)le,  with  (IX;  staff, 
three  .state  ])rograms  co-|)n;.sented  on  a 
jianel  regarding  evaluations  of  tlunr 
asthma  partner.shi]).s  at  the  Novinnher. 
2012  American  Evaluation  Association’s 
Kvciluiition  2012  coiderence. 

In  addition,  (]IX"  staff  have  nigularly 
made  nujiiests  from  AIR.S  to  obtain 
standardized  summaries  of  state 
|)rogram.s  to  obtain  data  summaries 
nigarding  such  activiticis  as  the  number 

Estimated  Annualized  Burden  Hours 


of  states  meeting  staffing  retjuinnnents, 
nnmher  and  timeline.ss  of  .state  stratcigic 
evaluation  plans,  topics  for  individual 
eviduation  sehicted  by  .states,  types  and 
targets  of  interventions,  and  use  of 
asthma  surveillance  data  in  state 
programs. 

Furthermore,  access  to  .standarcliz(!d 
AIR.S  surveillance  and  programmatic: 
data  allows  (IIX'.  to  ])rovide  timelv  and 
accurate  resj)on.se.s  to  the  ])uhlic  and 
(longress  rccgarding  the  NdEH  asthma 
jcrogram  (e.g.,  how  manv  states  have 
asthma  interventions  targciting  schools, 
how  many  children  are  treated  in 
canergency  departments,  etc.). 

There  will  he  no  cost  for  respondents, 
other  than  their  time,  to  partici]jate  in 
AIRS.  The  total  estimated  annual 
burden  hours  are  288. 


Type  ot  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
(in  hours) 

State  Health  Departments  . 

Interim  report  on  activities  and  ob- 

36 

1 

2 

72 

jectives. 

End-of-year  report  on  activities,  ob- 

36 

1 

6 

216 

jectives  and  aggregate  surveil¬ 
lance. 

Total  . 

288 

Dalcul;  l•’(;lJnl:lr\  12.  2013. 

Ron  A.  Otticn. 

Diivclor.  Olliri!  ot  S(:i(!nlifi(:  Inta^vHv  l( )SII. 

of  llw  Associtilt;  Director  for  Science 
lOADSI.  Office  of  the  Director.  Centers  for 
Disease  Control  and  Prevention. 

|FK  201;C-();cH!I4  Filial  2-l!)-1.3:  a:4.')  iiin| 
BILLING  CODE  41t)3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Notice  of  Charter 
Renewal 

This  gives  notice  und(;r  the  F'ederal 
Advisorv  (Committee  Act  (Rnh.  L.  82- 
4()8)  of  October  ().  1872.  that  the  Hoard 
of  .Scientific  (xmn.selors.  National 
Institute;  for  Occupational  .Safety  and 
Health.  (Centers  for  Hi.seasc;  (Control  and 
Hn*vention.  lX!])artment  of  Health  and 
Human  .Scjrvices.  has  been  renewed  for 
a  2-V(!ar  pciriod  through  F’cihruarv  .'1. 
2015. 

For  information,  contact  Dr.  Roger 
Ro.sa.  Executive  .Secretarv.  Hoard  of 


.Scicmtific  Oonnselors.  National  Institute 
for  Occu])ational  .Safety  and  Hcialth. 
(Centers  for  Disciasc;  Oontrol  and 
Prevention.  Department  of  Health  and 
Human  .Services.  (]D(7\Va.shington 
Office.  HUH  Hnilding.  200 
Indepcmdence  Ave  S\V.,  Room  71511. 
MS  PI 2.  Washington,  DC  20201  — 
telephone  202/20.5-785(i  or  fax  202/ 
200^4114. 

The  Director,  Management  Analysis 
and  .Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  |)ertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
(’.enters  for  Disease  (Control  and 
Previmtion  and  the  Agency  for  Toxic 
.Sul).stanc(!.s  and  Disixise  Registry. 

Elaine  I,.  Raker, 

Director.  Manaj’ement  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

|FK  Odc.  20i;{-<i;{a0li  Fihtd  2-l<l-i:i:  «:4.'')  iiin| 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Meeting  of  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee;  Correction 

SUMMARY:  This  document  corrects  a 
notice  that  was  published  in  the  Federal 
Register  on  February  7,  2018  (78  FR 
805.5-8050).  The  title  of  the  meeting 
announcement  should  read  as  follows: 
Notice  of  Meeting  of  the  I(]D-8-CM 
C’oordination  and  Maintenance 
(]ommittee.  The  first  .sentence  of  tlu; 
notice  should  read  as  follows:  National 
Center  for  Health  .Stati.stics  (NCfl.S), 
(da.ssifications  and  Public  Health  Data 
.Standards  .Staff  announces  tlu;  following 
meeting: 

Ndine:  lCD-8-(]M  (Coordination  and 
Maintenance  Committee  ((CtvM)  meeting. 

Time  and  D(de:  t):00  a.m.-5:00  p.m., 
March  5.  2018. 

Place:  (xmters  for  Medicare  and 
Medicaid  .Sin’vices  (CM.S)  Auditorium, 
7500  .Security  Houhu'ard,  Haltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Pickett,  Medical  Svsteins 


F  ‘  ■  '  SSI*  '-" 

! 


WT 


Federal  Register  /  Vol.  78,  No.  .84  /  Wednesday,  February  20.  2018  /  Notices 


11891 


Admini.stration  for  (Children  and  IXC  20447,  Attn:  A(C1'  Rejiorts  (Clearance 

Families.  Office  of  Administration,  Officer.  All  reijue.sts  should  he 

Office  of  Information  Services.  870  identified  by  the  title  of  the  information 

E'Enfant  Promenade  .SW.,  Washington. 

Annual  Burden  Estimates 

collection.  Email  address: 
infocoiiection@acf.iiiis.gov 
1  Bespondents:  .State  and 

(C(CDF  l.ead  Agencies  (.50). 

I’erritory 

Instrument 

Number  ot 
respondents 

Number  ot 
responses 
per 

respondent 

Average 
burden  hours 
per  response 

Total 

burden  hours 

ACF-118  . 

56 

0.50 

162.50 

4,550 

l-istinuiled  Total  Annual  Barden 
Honrs:  4.5.'j(). 

Additional  Information:  (lopies  oi  the 
l)ro])().s(!d  collection  may  he  ohtaimul  by 
writing  to  the  Administration  for 
(liildren  and  Families.  C)Hic(i  of 
Planning.  Research  and  Evaluation.  870 
E'Eniant  Promenade  S\V.,  Washington. 
IX;  20447.  Attn:  ACl*'  Re])orts  (Clearance 
Officer.  All  reeiiuists  should  lx; 
idemtified  hy  the  title  of  the  information 
collection.  Email  address: 
inlo(:oll(:(:tion@a(:l  dihs.gov. 

OMB  Com/Jie;?/;  OMH  is  ret|uired  to 
make  a  decision  concerning  the 
collection  of  information  between  80 
and  (iO  days  after  publication  of  this 
docnnnmt  in  the  Federal  Register, 
rherefon!.  a  comment  is  best  assured  of 
having  its  full  effect  if  OMH  receives  it 
within  80  days  of  ])nhlication.  Written 
comments  and  recommendations  for  the 
propo.sed  information  collection  .should 
i)e  sent  directly  to  tin;  following: 

Office  of  Management  aiuf  Budget. 
Pa])erwork  Rculuction  Project.  Fax: 
202-80.''i-72H.'').  Email: 
()IBA_SHBMISSI()\m)MB.B()P.(X)V. 
Attn:  13(!sk  Officca'  for  the 
Administration  for  (Children  and 
I’amilies. 

Roller!  Sargis, 

Beporls  ('Aearance  Officer. 

|FR  Doc.  2(n:i-(t:»fu:i  I'iliul  ami 

BILLING  CODE  41 84-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Tribal  Consultation  Meeting 

agency:  Administration  for  (Ihildren 
and  Families'  Office  of  Head  .Start 
(OHS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  I’ursuant  to  the  Improving 
Head  Start  for  .School  Readine.ss  Act  of 
2()()7,  Public  Law  110-184,  notice  is 
hereby  given  of  two  1-day  Tribal 
Oonsiiltation  .Sessions  to  he  held 


between  the  Dejiartment  of  Health  and 
Human  .Services.  Administration  for 
(Children  and  Families,  Off  ice  of  Head 
.Start  leadership  and  the  leadershi])  of 
Tribal  (iovernments  operating  Head 
.Start  (including  Early  Head  .Start) 
])rogram.s.  The  purpose  of  these 
(Consultation  .Se.ssions  is  to  di.scuss  ways 
to  better  meet  the  needs  of  American 
Indian  and  Alaska  Native  children  and 
their  families,  taking  into  consideration 
funding  allocations,  distribution 
fonnulas,  and  other  issues  affecting  the 
delivery  of  Head  .Start  services  in  their 
geographic  locations  |42  l)..S.(;.  !)88.'). 
84()(1)(4)|. 

DATES:  March  1!).  2018,  and  )une  11, 
2018. 

ADDRESSES:  2018  Off  ice  of  Head  Start 
frihal  ('.onsultation  .Sessions  will  he 
held  at  the  following  locations: 
riiesdav,  March  10,  2018 — 

Allnuiueriiue.  New  Mexico— Hotel 
Allnupieniue  at  Old  Town,  800  Rio 
(Iramie  Boulevard  NW.,  AlhiKpienpie, 
NM  87104:  and  Tuesday.  lime  11. 

201 8 — .Spokane,  Washington — 
HouhleTree  .Spokane  CCitv  (Center.  822  N. 
.S])okaue  Falls  (Court.  .Sjiokane.  WA 
00201 . 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bialas.  Regional  Program 
Manager.  Region  XI,  Off  ice  of  Head 
.Start,  email  Bol)art.Bi(das@a(: flilis.gov 
or  ])hone  (202)  205-04t)7.  Additional 
information  and  online  meeting 
regi.stration  is  available  at 
eeike. oils. acf. iiiis.gov /hsic/ 
aeike  main  calendar /tc-2l)l 3. 
SUPPLEMENTARY  INFORMATION:  The 
Hepartment  of  Health  and  Human 
.Services  (HH.S)  announces  Office  of 
Head  .Start  (OH.S)  Tribal  (Consultations 
for  leaders  of  'I’rihal  (Covernments 
ojierating  Head  .Start  and  Earlv  Head 
.Start  programs.  As  much  as  possible,  the 
OH.S  Tribal  (Consultations  are  being 
scheduled  in  conjunction  with  other 
tribal  events.  The  (Consultation  in 
Alhu(]uer(iue  is  being  held  in 
conjunction  with  the  82nd  Native 
American  (Child  and  Family  (Conference 
(NA(CF(C),  presented  by  the  Southwest 


(Consortium  of  Indian  Head  .Start 
Programs,  Inc.  The  (Consultation  in 
.Sjiokane  is  being  held  in  conjunction 
with  the  28rd  Annual  National  Indian 
Head  .Start  Directors  Association 
(NIH.SDA)  Training  (Conference.  Such 
scheduling  is  an  effort  to  minimize  the 
burden  of  travel  for  tribal  jiarticijiants. 
Tribal  (Consultation  dates  and  locations 
for  other  jiarts  of  the  country,  including 
Alaska,  will  he  announced  at  a  later 
date. 

The  agenda  for  the  .scheduled  OH.S 
Tribal  (Consultations  will  he  organized 
around  the  statutory  jiurjio.ses  of  Head 
.Start  Tribal  (Consultations  related  to 
meeting  the  needs  of  American  Indian/ 
Alaska  Native  children  and  families, 
taking  into  consideration  funding 
allocations,  distrihution  formulas,  and 
other  issues  affecting  the  delivery  of 
Head  .Start  services  in  their  geograjihic 
locations.  In  addition.  OH.S  will  share 
actions  taken  and  in  jirogress  to  address 
the  issues  and  concerns  raised  in  2012 
Ol  hS  'I’rihal  (Consultations. 

Tribal  leaders  and  designated 
rejiresentatives  interested  in  submitting 
written  testimony  or  jirojiosing  sjiecific 
agenda  tojiics  for  these  (Consultation 
.Sessions  should  contact  Robert  Bialas  at 
Bohert. Bialas@acf.lilis.gov.  Projiosals 
must  he  submitted  at  lea.st  8  days  in 
advance  of  each  session  and  should 
include  a  brief  descrijition  of  the  tojiic 
area,  along  with  the  name  and  contact 
information  of  the  suggested  jiresenter. 

'I'he  Consultation  .Se.ssions  will  he 
conducted  with  elected  or  ajijiointed 
leaders  of  Tribal  Covernments  and  their 
designated  rejiresentatives  |42  II..S.(C. 
‘188."),  ()4()(1)(4)(A)|.  Designees  must  have 
a  letter  from  the  Tribal  (Covernment 
authorizing  them  to  rejiresent  the  tribe. 
The  letter  should  he  submitted  at  least 
8  days  in  advance  of  the  (Consultation 
.Sessions  to  Robert  Ifialas  via  fax  at  8()()- 
8tl(i-8848.  Other  rejire.sentatives  of 
tribal  organizations  and  Native 
nonjirofit  organizations  are  welcome  to 
attend  as  observers. 

A  detailed  rejiort  of  the  (Consultation 
.Sessions  will  he  jirejiared  and  made 
available  within  4.')  days  of  the 
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Clonsiiltation  Sessions  to  all  'frihal 
(’lOverninents  receiving  Innds  for  ttead 
.Start  and  Early  H(;ad  Start  programs. 
'I'ribes  wishing  to  submit  written 
te.stimony  for  the  report  should  smid 
te.stimony  to  Robert  Hialas  at 
Hobart. ni(il(is@(t(:l.hhs.;^()v  either  prior 
to  the  (ionsnltation  Session  or  within  30 
(lavs  after  tin;  meeting. 

Oral  t(!slimony  and  comments  from 
the  (’.onsnltation  .Sessions  will  h(! 
snmmariz(!d  in  each  r(i])ort  without 
attrihution,  along  with  to|)ics  of  concern 
and  recommendations.  Hotel  and 
logistical  information  for  the 
Consultation  .S(!ssions  has  been  .sent  to 
tribid  leiiders  viii  email  iind  ])ost(Hl  on 
the  Early  (diildhood  Leiuning  and 
Knowledge  Center  Whd)  site  at 
aclkc.  oh  s.  oaf.  h  h  s  .<’ov/Ii  sic/ 
aclk  cnui  injxilan  do  v/\c-2()13. 

IJatcut:  F(;l)ruarv  11.  2013. 

Yvoll(!  Sanchez  Fiientes. 

Diractor.  Offica  of  I  lead  Start. 

|FK  tloc.  2()i:i-():i7<)3  Fiti!(l  2-1(1-13;  »;4.S  am| 
BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-0961] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Environmental 
Impact  Considerations 

agency:  Food  and  Drug  Administration. 

mis. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  propo.sed  colkiction  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Bajierwork  Reduction  Act  of  IhU.'j 
(the  BRA). 

DATES:  Fax  written  comments  on  the 
collection  of  information  bv  March  22. 
2013. 

ADDRESSES:  'I’o  ensure  that  comments  on 
the  information  collection  are  received. 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
OMB.  Attn:  l-’DA  Desk  Officer,  FAX: 
2()2-30.'j-728.'),  or  emailed  to 
oira_siil)iiussion@oii}b.ao}).t>ov.  All 
comments  should  he  identified  with  the 
OMB  control  number  0010-0322.  Also 
include  the  FDA  docket  numher  found 
in  brackets  in  the  heading  of  this 
document. 


FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  (httleson.  Office  of  Information 
Management.  Ihiod  and  Drug 
Administration,  13.10  Piccard  Dr.,  PI.10- 
400B.  Rockville,  Ml)  208.10,  301-700- 
.11 .10.  l)aiual.(littlason@fda.bhs.f’ov. 
SUPPLEMENTARY  INFORMATION:  In 
conijiliance  with  44  11..S.O.  3.107,  FDA 
has  suhmitted  the  following  propo.sed 
collection  of  information  to  OMIl  for 
revi(!w  and  clearance. 

Environmental  Impact 
(Considerations — (OMB  (Control  Number 
0010-0322)— Revision 

FDA  is  recjuesting  OMB  approval  for 
the  re])orting  retjuirements  contained  in 
the  FDA  collection  of  information 
“Environmental  Impact 
Considerations.” 

'Fhe  National  Environmental  Poliev 
Act  (NEPA)  (42  U..S.C.  4321^327)  .stattxs 
national  environimaital  ohjectives  and 
im])o.ses  upon  each  FecUiral  Agency  the 
duty  to  consider  the  (mvironmental 
eflects  of  its  actions.  .Section  102(2)(c)  of 
NEPA  re(piir(!s  tlu;  preparation  of  an 
environmental  im])act  statement  (EkS) 
for  every  major  Federal  action  that  will 
significantly  aftect  the  cpiality  of  the 
human  environment. 

FDA's  NEPA  regulations  are  in  part  2.1 
(21  (CFR  part  2.1).  All  applications  or 
petitions  reijuesting  Agemev  action 
recpiire  the  submi.ssion  of  a  claim  for 
catiigorical  ((xclusion  or  an 
(nivironmental  as.ses.sment  (EA).  A 
categorical  exclusion  applies  to  certain 
clas.ses  of  FDA-r(!gulated  actions  that 
usually  have  little  or  no  potential  to 
cause  significant  environmental  elfccts 
and  are  excluded  from  the  recpiirements 
to  j)rei)are  an  EA  or  EkS.  Section 
2.1.1.1(a)  and  (d)  s])(!cifie,s  the  ])rocedur(!S 
for  suhmitting  to  I'dlA  a  claim  for  a 
categorical  (ixclusion.  Extraordinary 
circum.stances  (§2.1.21).  which  may 
result  in  significant  environmental 
im])acts,  may  c^xist  for  some  actions  that 
are  usually  cat(egorlcally  (ixcluded.  An 
EA  ju'ovides  information  that  is  used  to 
determine  wheth(!r  an  FDA  action  could 
HLsult  in  significant  environmental 
impact.  .Sections  2.1.4()(a)  and  (c) 
sj)ecifies  the  content  reciuirements  for 
EAs  for  nonexcluded  actions. 

This  coll(!ction  of  information  is  used 
hy  FDA  to  asse.ss  the  environmental 
impact  of  Agency  actions  and  to  (aisure 
that  the  j)ublic  is  informed  of 
environmental  analvs(!s.  Firms  wishing 
to  manufacture  and  market  snb.stances 
regulated  under  statues  for  which  FDA 
is  res])onsible  must,  in  most  instances, 
suhmit  ajjplications  reejuesting 
ai)i)roval.  Environnuintal  information 
must  he  included  in  such  ap])lications 
for  the  purj)ose  of  detcninining  wheth(?r 
the  propo.sed  action  may  have  a 


significant  impact  on  the  environment. 
Wiiere  significant  adv(;r.se  events  cannot 
he  avoided,  the  Agency  u.s(!s  the 
suhinittcul  information  as  the  basis  for 
preparing  and  circulating  to  the  public 
an  EkS,  made  available  through  a 
Federal  Register  docuimmt  also  filed  for 
comment  at  the  Environmental 
Protection  Agemev.  The  final  EkS, 
including  the  comments  r(;ceived,  is 
reviewed  bv  the;  Agency  to  weigh 
(aivironmental  costs  and  bemdits  in 
d(;t(!rmining  whether  to  pursue  the 
])ropo.sed  action  or  some  alternative  that 
would  reduce  ex])(!cted  (aivironmental 
impact. 

Any  final  EkS  would  contain 
additional  information  gathered  by  the 
Agency  after  ttu;  publication  of  the  draft 
EkS,  a  copy  or  a  summary  of  the 
comments  received  on  the  draft  EIS,  and 
the  Agency's  responses  to  the 
comments,  including  any  revisions 
resulting  from  the  comments  or  other 
information.  When  the  Agency  finds 
that  no  significant  environmental  efhicts 
are  ex])ected.  the  Agency  ])repares  a 
finding  of  no  significant  imjxict. 

In  the  Fculeral  Register  of  .September 
28,  2012  (77  FR  .10010),  FDA  ])ut)li.sh(!d 
a  OO-day  notice  iHupiesting  public 
comment  on  the  propo.sed  collection  of 
information.  Two  comments  that  were 
PRA  related  were  received  from  one 
commenter. 

((Comment  1)  The  commenter 
indicated  that  FDA  unden'sli mates  the 
hours  recpiired  to  comphde  an 
environmental  asse.ssment  for  tobacco 
products,  and  that  FDA's  12  hours 
tnirden  estimate  per  respon.se  is 
suhstantially  un(lere.stimat(!d.  The 
commenter  said,  ha.sed  on  the 
commenter's  (;x])erience.  an 
environmental  asse.ssment  for  tobacco 
products  should  take  aj)proximately  80 
hours  to  comphite. 

(Riispon.se  1)  FDA  agrees  with  this 
comment.  Upon  further  review  of  the 
numb(!r  of  hours  recpiired  to  complete 
an  environmental  assessnumt  for 
tobacco  products.  FDA  has  determined 
that  12  hours  is  too  low  an  estimate  and 
has  rrn  ised  the  burden  (estimate  ])er 
response  for  completing  an 
enviromiHnital  a.ssessment  for  tobacco 
products  from  12  to  80  hours.  This 
revision  was  ha.sed  u])on  revisiting  this 
((stimate  with  the  Urniter  for  Tobacco 
Products  .staff  and  this  conmunit. 
R(!thinking  the  tinu;  to  i)rei)ar(;  an 
environmental  a.sse.ssment  for  tobacco 
products  resulted  in  revising  the  burden 
per  respon.se  to  80  hours. 

(Uomment  2)  The  commenter  also 
encouraged  the  Agency  to  establish 
categorical  exclusions  for  enviromiKaital 
asscLssments  for  tobacco  j)roduct 
submittals  imd(;r  section  90.1(j)  of  the 
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l‘'ed(Mal  Food.  Drug,  and  (Cosmetic  Act 
(the  FDKC  Act)  (21  U.S.C.  387e(i)). 

(Res])()nse  2)  FDA  lias  decided  to  not 
estalilisli  categorical  exclusions  lor 
tobacco  products  at  this  time. 

FDA  estimates  the  burden  of  this 
collection  of  inlbrmation  as  follows: 

Kslimaled  Annual  Kepniiing  Burden  for 
Unman  Drugs  (Including  Biologies  in 
the  (ienter  for  Drug  Kvalnation  and 
Research) 

Under  21  UFR  312.23(a)(7)(iv)(e). 
314..^)()(d)(l)(iii).  and  314.t)4(a)(0)(i). 
each  investigational  new  drug 
ajiplication  (IND).  new  drug  ajiplication 


(NDA).  and  abbreviated  new  drug 
application  (ANDA)  must  contain  a 
claim  for  categorical  exclusion  under 
^  2.^. 30  or  2.'i.31  or  an  I’iA  under 
;^2.').4().  In  201  1.  FDA  received  2.818 
INDs  from  2.0()4  sjionsors.  00  NDAs 
from  70  ai)|)licants,  3.247  snpiilements 
to  NDAs  from  370  ai)])licanls.  .'1  biologic 
license  applications  (Bl.As)  from 
applicants.  287  siijiplements  to  BbAs 
from  .')()  ap])licants.  8t).'5  ANDAs  from 
It).')  ap])licanls.  and  .').348  sipiplements 
to  ANDAs  from  2t)t)  a|)i)licanls.  FDA 
estimates  that  it  will  receive 
approximately  l.'l.tittO  claims  for 


categorical  exclusions  as  reiinired  under 
2.').  1  .')(a)  and  (d).  and  10  FAs  as 
recpiired  under  §2.'). 40(a)  and  (c). 
'riujrefore.  over  the  next  3  years.  FDA 
estimat(!s  that  ai)proximal(!ly  3.17.') 
Rispondenls  will  submit  an  average  of  4 
ai)])lications  for  categorical  exclusion 
and  10  respondents  will  submit  an 
average  of  1  I-IA.  Based  on  information 
l)rovided  by  the  pharmaceutical 
industry.  h'DA  estimates  that  it  takes 
spon.sors  or  a])])licants  ap])roximately  8 
hours  to  ])r(!pare  a  claim  for  a 
categorical  ((xclusion  and  approximately 
3.400  hours  to  prei)are  an  EA. 


Table  1— Estimated  Annual  Reporting  Burden  for  Human  Drugs  ^ 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

25.15(a)  and  (d)  . 

3,175 

4 

12,700 

8 

101,600 

25.40(a)  and  (c)  . 

10 

1 

10 

3,400 

34,000 

Total  . 

135,600 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Hstinuilad  Aninidl  l{(‘})()rtin<^  liurddn  for 
lliinuin  l•'oo(^s 

Under  21  Cf'R  71.1.  171.1.  170.30.  and 
170.100.  food  additive  ])(;tifions.  color 
additive  petitions,  rinpiests  from 
exemjjtion  from  r(;gulation  as  a  food 
adrlitivci.  and  submission  of  a  food 
contact  notification  for  a  food  contact 
substance  must  contain  either  a  claim  of 


cat(!gorical  exclusion  nnd(;r  ??2.').30  or 
§  2.'). 32  or  an  l‘]A  under  ^  2.'). 40.  In  201 1 . 
FDA  niceivrnl  5)7  indnstrv  submissions. 
FDA  received  an  animal  average  of  42 
claims  of  categorical  exclusions  as 
recpiired  under  §  2.').  l.')(a)  and  (d).  and 
33  I'lAs  as  rerpiired  under  ^2.'). 40(a)  and 
(c).  Therefore,  over  the  next  3  years. 
1*T)A  estimates  that  approximately  42 


respondents  will  submit  an  average  of  1 
a])plication  for  categorical  exclusion 
and  33  resjiondents  will  submit  an 
average  of  1  liA.  FDA  estimates  that,  on 
average,  it  takes  jietitioners.  notifiers.  or 
rerpiestors  a])])roximafely  3  hours  to 
prejiare  a  claim  of  categorical  exclusion 
and  ajiproximatelv  210  hours  to  prepare 
an  FA. 


Table  2 — Estimated  Annual  Reporting  Burden  for  Human  Foods  ^ 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

25.15(a)  and  (d)  . 

42 

1 

42 

8 

336 

25.40(a)  and  (c)  . 

33 

1 

33 

210 

6,930 

Total  . 

7,266 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Hstinnitod  Aniniol  Uopoiiing  Ihirdon  for 
Modicol  Dovicos 

Under  21  CFR  814.20(1))(1 1). 
premarket  approvals  (BMA)  (original 
BMAs  and  supplements)  must  contain  a 
claim  for  categorical  exclusion  under 
25.30  or  S  25.34  or  an  FA  under 


25.40.  In  2011.  FDA  received 
apjrroximately  52  claims  (original  BMAs 
and  supplements)  for  catrrgorical 
exclusions  as  rrupiired  under  25.15(a) 
and  (d).  and  0  FAs  as  re{|nired  under 
§  25.40(a)  and  (c).  'rherefore.  ovc'r  the 
next  3  yi:ars.  1‘3)A  estimates  that 


approximately  52  resjrondmits  will 
submit  an  average  of  1  application  for 
categorical  exclusion.  Based  on 
information  provided  by  less  than  10 
spon.sors.  P'DA  estimalcis  that  it  takes 
ai)i)roximat(!ly  0  hours  to  ])re])ar(!  a 
claim  for  a  categorical  exclusion. 


Table  3 — Estimated  Annual  Reporting  Burden  for  Medical  Devices"' 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

25.15(a)  and  (d)  . 

52 

1 

52 

6 

312 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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Estimaieid  Anniud  Ho}}()}1in}’  Ihirdt^n  for 
Biolo^iad  Products.  Drugs,  and  Mcdiccd 
Devices  in  the  ('.enter  for  Biologies 
Eviduation  und  Beseurch 

HLAs  under  21  CFR  (){)1.2(a).  as  well 
as  INDs  (^312.23).  NDAs  314.30), 
ANIlAs  (55  314.04).  and  FMAs  (4?  81 4.20), 
must  contain  (;ither  a  claim  of 
categorical  exclusion  under  (5  2,3.30  or 
552.3.32  or  an  FA  under  55  23.40.  In  2011, 
FDA  received  14  llFAs  from  14 
a|)])lic;ants.  and  831  I3I.A  snjjplements  to 
license;  ap|)lications  from  133 


a])plicants,  288  INDs  from  210  sponsors. 
1  NDA  from  1  applicant,  37 
sn])i)lements  to  NDAs  from  0  a])])licants. 
1  ANDA  from  1  a])plicant,  12 
supplements  to  ANDAs  from  2 
apj)licants.  and  43  PMA  sn])])lements 
from  11  applicants.  I'DA  estimates  that 
approximal(;ly  10  ])ercent  of  these; 
snp])le;me;nts  weeidel  he;  snl)mitte;el  with  a 
edaim  lea' e:ate;ge)rie:al  e;xe;lnsie)n  e)r  an  FA. 

FDA  e;stimate;s  that  it  re;e:e;ive;el 
a))))re)ximcite;ly  481  edaims  for  e:ate;ge)rie:al 
exednsie)!!  as  re;ennre;el  nnele;r  ^23.1 3(a) 


anel  (el),  anel  2  FAs  as  re;e|inre;el  nneler 
^  23.40(a)  anel  (e:).  3’he;refe)re;,  e)ve;r  the; 
next  3  ye;ars.  FDA  e;stimiite;s  that 
a|)pre)ximate;ly  247  re;spe)nele;nts  will 
snhmit  <m  average;  e)f  2  a])plie:atie)ns  feer 
e;ale;ge)rie;al  e;xednsie)n  anel  2  re;.spe)nele;nts 
will  snhmit  iin  average;  e)f  1  FA.  Hase;el 
em  infe)rmatie)n  pre)viele;el  by  ineln.strv, 
f’DA  estimates  that  it  take;s  speen.seers  <mel 
a])plie;ants  iip])re)ximate;ly  8  heenrs  te; 
jaepare;  a  edaim  e)f  e:ate;ge)rie:al  e;xednsie)n 
;mel  appreeximately  3.400  heenrs  te; 
prepare;  an  FA  feer  a  l)ie)le)gie:cd  |)re)elne:t. 


Table  4 — Estimated  Annual  Reporting  Burden  for  Biological  Products'' 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

25.15(a)  and  (d)  .. 
25.40(a)  and  (c)  .. 

247 

2 

2 

1 

494 

2 

8 

3,400 

3,952 

6,800 

Total  . 

10,752 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimuted  Anniud  Beporting  Burden  for 
Aninud  Drugs 

llnele;r  21  (iFK  314.1  (h)(14).  ne;w 
animal  elrng  ii])plie;atie)ns  (NADAs)  anel 
al)hre;viate;ei  ne;w  animal  elrng 
ai)])lie;atie)ns  (ANADAs),  21  (iFR 
314.8(a)(1)  snpi)le;me;ntcd  NADAs  ;mel 
ANADAs,  21  Cl'R  311.1(h)(10) 
inve;stig:itioniil  ne;w  aniniid  elrng 


ap])lie:atie)ns  (INADs).  emel  21  CFR 
371. l(e:).  fe)e)el  aelelitive;  petitieais  must 
e;e)nlain  a  edaim  fe)r  e:ate;ge)rie;al  e;xedn.sie)n 
nnele;r  §  23.30  e)r  ^  23.33  e)r  iin  FA  nnele;r 
2.3.40.  In  2011,  FDA’s  Ce;nte;r  lea- 
Ve;te;rimiry  Me;eliedne;  has  ree;e;ive;el 
;i])|)re)ximate;ly  0‘)8  edenins  fe)r  e:ate;ge)rie:al 
e;xednsie)n  as  re;e|inre;el  nneler  ^  23.1 3(a) 
anel  (el),  anel  10  liAs  as  re;epnre;el  nneie;r 
^  23.40(a)  anel  (e:).  'rhe;re;fea'e;,  e)ve;r  the; 


next  3  ve;ar,s,  FDA  e;stimale;s  that 
a])])re)ximate;lv  70  resjeeenelents  will 
submit  an  avenige  e)f  10  ap|)lie;atie)ns  fe)r 
e:ate;ge)rie:al  e;xednsie)n  anel  10 
re;.spe)nele;nts  will  submit  ;m  average;  e)f  1 
I'iA.  FDA  e;stimate;.s  tlnit  if  t<ike;s 
spe)n.se)rs/a])plie:ant.s  api)re)xim!ite;ly  3 
he)nr.s  te;  j)re;pare;  a  edaim  eif  e:ate;ge)rie:al 
e;xednsiem  anel  an  iiverage;  e)f  2.1()0  he)nrs 
te)  pre;pare;  an  FA. 


Table  5— Estimated  Annual  Reporting  Burden  for  Animal  Drugs  ^ 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

25.15(a)  and  (d)  . 

70 

10 

700 

3 

2,100 

25.40(a)  and  (c)  . 

10 

1 

10 

2,160 

21,600 

Total  . 

23,700 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimuted  Anniud  Reporting  Burden  for 
'I'ohucco  Products 

tineler  .se;edie)n.s  003,  010,  anel  011  e)f 
the;  FD&C  Act  (21  l)..S.C.  387j  anel  387k), 
])re;minke;t  te)hae:e:e)  a|)plie;atie)ns 
(PMTAs),  ap])lie:atie)ns  feer  substantial 
e;e|nivale;ne:e;  (.SFs),  Fxe;mptie)n  fre)m  SFs, 
anel  meeelifieel  risk  te)l)ae:e:e)  pre)elne:ts 
mn.st  e:e)ntain  a  edaim  for  e:ate;ge)rie:al 
e;xednsie)n  nneler  §  23.30  eer  (5  23.34  err  an 
FA  nneler  §  23.40.  When  e;.stimiiting  the; 
hnrele;n  fe)r  tobaexx)  preeelneds,  l-’DA 
e:onsiele;re;el  the;  e;nvire)nme;ntal  impaeds 
a.s.se)edate;el  with  eliffe;re;nt  applie'.ations. 
.S))e;edfie:ally,  in  2011,  FDA  estimateel  it 


will  re;ce;ive;  ap])re)ximate;lv  20  PMTAs 
iinel  sn])ple;me;nt.s  fre)m  20  re;.sj)e)nele;nt.s, 
130  repeerts  inteneleel  te)  ele;me)n.str;ite;  the; 
.SF  of  a  ne;w  tobaexx)  preeelned  freem  130 
re;s])e)nele;nts,  300  e;xe;mptie)ns  freem  ,SE 
re;e|inre;me;nts  applie:atie)ns  freein  300 
re;s])e)nele;nls,  ami  3  me)elifie;el  risk 
te)h;ie:e:e)  preeelned  applie:atie)n.s  freem  3 
re;spe)nele;nt.s.  FDA  is  also  ne)t  <ie:e:e;pting 
edeiims  fe)r  e:ate;ge)rie:;)l  e;xednsie)n.s  at  this 
time,  iinel  e;stimate;s  that  there;  will  be; 
133  FAs  fre)m  133  re;spe)nele;nts  iis 
re;e)nire;el  nneler  §  23.40(ii)  anel  (e:). 
'rhe;re;fe)re;,  e)ve;r  the;  ne;xt  3  years,  1*’DA 
e;.stimale;s  that  ap])re)ximate;lv  133 
re;spe)nele;nts  will  snhmit  <111  ave;rage;  e)f  1 


a])])lie:atie)n  for  eaivironmental 
asse;s.sme;nt.  Pin  t  e)f  the;  infe)rmatie)n  in 
the  FA  will  he;  ele;ve;lo])e;el  while;  writing 
either  ])arls  e)f  a  PMTA,  SF..  e;xe;m])tie)n 
freiin  SF.  e)r  meielifieel  ri.sk  te)l)iie;e;e) 
|)re)elne:t  ap])lie;atie)n.  Base;el  e)n  FDA’s 
e;xpe;rie;ne;e;,  ])re;vie)ns  infe)rmiitie)n 
])re)viele;el  by  peitential  s])e)nse)rs, 
infe)rmatie)n  pre)viele;el  hv  a  e:e)mme;nte;r  te) 
this  e:e)lle;e;tie)n  e)f  infe)rmatie)n,  iinel 
kneiwleelge  thiit  ])art  eif  the;  FA 
infeirmatiem  has  alreaelv  l)e!e;n  |)re)elne:e;el 
in  erne  e)f  the;  te)hiie:e;o  preiehied 
iil)l)lie;iitie)ns,  FDA  estimates  thiit  it  tiike;.s 
appreixiniiitelv  80  hours  to  prepare  an 
FA. 


Federal  Register /  Yol.  78.  No.  34 /Wednesday.  February  20.  201 3 /Notices 


11895 


Table  6 — Estimated  Annual  Reporting  Burden  for  Tobacco  Products  ^ 


21  CFR  Section 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours  I 

25.40(a)  and  (c)  . 

135 

1 

135 

80 

10,800 

10,800 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  7— Estimated  Annual  Total  Reporting  Burden  for  All  Centers’ 


’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Diitcut:  l\;l)mar\  14.  2013. 

Leslie  Kiix. 

Assisidiil  (Joiumissionvr  far  Policy. 

H’K  Dm;.  Fill'd  2-l!l-ia:  Kia.'i  iiinl 

BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Development  of  MUC-1 
Tumor  Associated  Antigens  as  Cancer 
Vaccines  for  Bladder  Cancer,  Breast 
Cancer,  Colorectal  Cancer,  Gastric 
Cancer,  Kidney  Cancer,  Liver  Cancer, 
Lung  Cancer,  Ovarian  Cancer,  Prostate 
Cancer  and  Pancreatic  Cancer 

agency:  National  Institiitos  of  Hoalth. 
Public  Hoalth  Sorvico.  HHS. 

ACTION:  Notice. 

summary:  This  is  notice,  in  accordance 
with  3.1  U.S.C.  20‘)(c)(l)  and  37  CFR 
Part  4()4.7(a)(lKi).  that  the  National 
institutes  of  Health.  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclnsivi! 
jjatent  license  to  practice  the  inventions 
embodied  in  the  following  II..S.  Patents 
and  Patent  Applications  to  Bavarian 
Nordic  lmmunolherapentic:s  (“BNIT”) 
located  in  Mountain  View.  ('.A.  USA: 

Inicilfcliinl  Properly:  11. .S.  provisional 
patent  ap|)licalion  no.  (>l/.’jH2.  723  lil(!(l 
lannary  3.  2012  imlitled  "Native  and  Agonist 
(ri’L  Liiitojies  of  till!  MUC-I  Tuinoi  Aniigim" 
IIIH.S  Rel.  No.  1'-001-2012/(MI.S-()1|  as  well 
as  all  international  apjilicalions.  continuation 
applications  and  divisional  applications. 

The  patent  rights  in  these  inventions 
have  been  assigned  to  the  government  of 
the  United  States  of  America. 


The  i)rosi)ective  exclusive  licen.se 
territory  may  he  worldwide  and  the 
field  of  use  will  he  limitiul  to  the  use  of 
Licen.sed  Patent  Rights  for  development 
of  Pox-virns  based  vaccines  for  bladder 
cancer,  breast  cancer,  colorectal  cancer, 
gastric  cancer,  kidney  cancer,  liver 
cancer,  lung  cancer,  ovarian  cancer. 
|)rostate  cancer  and  pancreatic  canc(;r.” 

DATES:  Only  written  comments  and/or 
a])|)lications  for  a  licen.se  which  are 
received  hv  the  NIH  Office  of 
'rechnology  1'ransfer  on  or  hidore  March 
22.  2013  will  h(!  considered. 

ADDRESSES:  Reipiests  for  co])ies  of  the 
patent  a|)plication.  iiupiiries,  and 
comments  ndafing  to  thi;  contemplated 
exclusive  license  .should  he  directed  to: 
Saharni  K.  (’.halterjee,  Ph.D..  M.B.A. 
Licensing  and  Patenting  Manager, 
('ancer  Branch,  Office  of  Tei;hnology 
Transfer,  National  Institutes  of  Health. 
001 1  Executive  Boulevard,  Suite  32.'). 
Rockville.  MD  2()8.')2-38()4;  'rele])hone: 
(.301)  43.')-.').')87;  Fac.simile:  (301)  43.')- 
401 3;  Email:  ch(itt(U'j(ios(i@()d .nih .gov. 

SUPPLEMENTARY  INFORMATION:  Cancer 
immnnotherapy  is  a  rijcent  approach 
where  tumor  a.ssociated  antigens 
(TAAs).  which  are  primarily  ex])ressed 
in  human  tumor  cells,  and  not 
expres.sed  or  minimally  exj)r(!s.s(;d  in 
normal  tissues,  are  emi)loy(!d  to 
generate  a  tmnor-.s|)ecific  immune 
re.s])on.se.  S])ecifically,  the.se  antigcais 
servi!  as  targets  for  the  host  immune 
system  and  elicit  responses  that  results 
in  tumor  de.strnction.  The  initiation  of 
an  effective  T-cell  immune  respon.se  to 
antigens  recinires  two  signals.  The  first 
one  is  antigen-specific  via  the  |)e|)lide/ 
major  hi.stocom])atihility  comjjlex  and 
the  second  or  "co-stimnlatorv”  signal  is 
recpiired  for  cytokine  production. 


proliferation,  and  other  asjiects  of  T-cell 
activation. 

Dr.  jeffrey  Seldom  et  al.  at  NCI  have 
identified  7  new  agonist  ej)ito])es  of  the 
MlIC-1  tumor  associated  antigen, 
(iompared  to  tlunr  native  epito])e 
counter|)arts,  peptides  reflecting  these 
agonist  e])itopes  have  enhanced  ability 
to  generate  cytotoxic  T’-lymphocytes 
((iTL).  which  in  turn  have  a  greater 
ability  to  kill  MlIC-1  ex])ressing  human 
tumor  cells.  Thi;  agonist  e])itoi)i!.s  span 
both  the  V'NTR  region  of  MUC-1  and 
the  (i-terminus  region.  The  (!j)ilo])e.s 
enconijiass  two  major  MHC  alleles 
ridlecting  the  majority  of  the  pojjnlalion. 

Along  with  the  method  of  use,  the 
technology  encom])asses  the  use  of 
the.se  agoidst  e])ilo])e.s  in  pej)lide-  and 
l)rotein-ha.sed  vaccines,  with  dendritic 
cells  or  other  antigen  jiresenting  cells,  or 
(Micoding  .secjuences  in  DNA,  viral, 
bacterial,  yeast,  or  other  types  of 
vectors,  or  to  stimulate  T-cidls  in  vitro 
for  ado])tive  immunotherapy  protocols. 

The  MUC-1  tumor  associated  antigen 
has  been  shown  to  he  overex])ressed 
and/or  underglycosylattul  in  a  wide 
range  of  human  cancers.  The  C-terminus 
region  of  MUC-1  (MUC-lC)  has  been 
shown  to  he  an  oncogene  and  has  been 
associatiul  with  a  more  aggre.ssive 
ph(;noty])(!  in  several  different  cancers. 

The  prosjjective  exclusive  license  will 
he  royalty  hearing  and  will  com])ly  with 
the  terms  and  conditions  of  3.')  U.S.f]. 
2()t)  and  37  CFR  Part  404.7.  The 
prospective  exclusive  license  mav  he 
granted  iiidess  within  thirty  (30)  days 
from  the  date  of  this  ])uhli.shed  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establishes  that  the  grant 
of  the  license  would  not  he  consistent 
with  the  re(]uirements  of  3.')  U.S.C.  200 
and  37  CFR  Part  404.7. 
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A])i)li(:ations  for  a  licen.se  in  the  field 
of  use  filed  in  responst;  to  this  notice 
will  he  treated  as  ohjections  to  the  grant 
of  the  contemplated  exclusive  licfaise. 
(lomnumts  and  ohj(;ctions  snhmitted  to 
this  notice  will  not  he  made  available 
for  j)ul)lic  ins])ection  and,  to  tin;  extent 
|)(;rmitted  hy  law,  will  not  he  released 
under  the  Frtiedom  of  Information  Act. 

.'■)  U.S.C.  rj.'")2. 

I)al(!(l:  l''el)niaiy  tS.  2()l,'t. 

Richard  ll.  Kodrigiio/., 

Director.  Division  oj  'l’(‘chnoio<>y  Dc\  clo])mcnt 
and  I'ransfcr.  Olficc  oj  'I'cchnoloyy  'rransfer. 
Xkilioind  Insliliilcs  ofilealth. 

|FK  Doc.  2()i:i-():<7<)<)  1010(1  K:45  anil 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

I’ursuant  to  section  l()(d)  of  the 
Federal  Advisorv  (lommittee  Act.  as 
amemhid  (5  U.S.C.  Apj).),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
])rovisions  set  forth  in  sections 
.^).'')2h(c)(4)  and  5r)2h(c)(t)).  Title  .'i  U.S.C.. 
as  amended.  The  grant  a|)plications  and 
the  discussions  could  disclose 
confidential  trade  .seends  or  commercial 
pro|)erty  such  as  ])atentahle  material, 
and  ])ersonal  information  concerning 
individuals  associated  with  the  grant 
a])|)lications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\’(inu;  ol  (Ainnnillcc:  C.vuiv.r  for  .Scientific 
Review  .Sjiecial  Emphasis  Raiiel: 
Translational  Research  in  Dialietes.  Ohesilv 
and  Eiulocrinologv  Disorders. 

Date:  March  13.' 20 1.3. 

Tiine:  8:(U)  a. in.  to  (cOO  ji.in. 

AyendadVo  review  and  evaluate  grant 
applications. 

National  Institutes  ofilealth.  0701 
Rockledge  Drive,  hethesda.  Ml)  20002. 
(Virtual  Meeting). 

(ionlaci  Person:  Nancy  .Sheard.  .SCiD. 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institiiles  of 
Health.  0701  Rockledge  Drive.  Room  0040-E. 
MSC  70‘I2.  Hethesda.  Ml)  20002.  301-400- 
0001 .  slieardn@csr.nih.yov. 

Name  of  Connniltee:  VA'.ute.r  for  Scientific 
Review  .Sjiecial  Emphasis  Panel:  .Small 
Hnsiness:  Cell.  Compnlational.  and 
Molecular  Hiologv. 

Dale:  March  1.3,  2013. 

Time:  10:00  a.m.  to  (j:00  p.m.. 

Ayenda:'l'o  review  and  eviihiate  grant 
applications. 

Place:  National  Institutes  of  Health.  ()701 
Rockledge  Drive,  Hethesda.  .Ml)  20002. 
(Virtual  Meeting). 


Contact  Person:  Maria  Delleniardi.  Ph.D.. 
.Scientific  Review  Officer,  (ienter  for 
.Scientific  Review.  National  Inslitnles  of 
Health.  0701  Rockledge  Drive,  Room  01,30. 
M.SC  7002.  hethesda.  Ml)  20002.  301-433- 
1 333.  dehernardima@csr.nih.yov. 

Name  of  Committee:  (.enter  for  .Scientific 
Review  .Sjiecial  Emphasis  Panel:  Po|)ulalion 
.Studies  and  Ejiidemiologv  AREA  Rex'iew. 
Dale:  March  13.  2013. 

Time:  10:00  a.m.  to  1:00  ji.m. 

Ayenda:  'Vo  review  and  e\’aluate  grant 
apjilicatious  and/or  jiroposals. 

Place:  National  Institutes  of  1  lealth.  0701 
Rockledge  Drive,  hethesda.  Ml)  200!I2. 

(Virtual  Meeting). 

Contact  Person:  Heidi  h  Friedman.  Ph.D.. 
.Scientific  Review  Officer.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  1012A. 
M.SC  7770.  hethesda.  Ml)  20802.  .301-370- 
,3032.  h fried man@csr.nih.yov. 

.Name  of  Committee:  Center  for  .Scientific 
Review  .Special  Em|)hasis  Panel:  AREA: 
Endocrinology.  Metaliolism  Nutrition  and 
Re|)roduction. 

Dale:  March  13.  2013. 

Time:  1:00  p.m.  to  3:00  ji.m. 

Ayenda:'\'o  review  and  evaluate  grant 
ajiplicalions. 

Place:  National  Institules  of  Health.  0701 
Rockledge  Drive,  hethesda.  Ml)  20802. 
(Virtual  Meeting). 

Contact  Person:  Dianne  1  lardy.  Ph.D.. 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  ()173. 
M.SC  7802.  hethesda.  Ml)  20802.  301-43,3- 
1  134  dianne.hard\'<i!':nih.yov. 

.Name  of  Committee:  (’.enter  foi’  .Scientific 
Review  .Special  Emphasis  Panel:  PAR  Panel: 
hiophysical  and  hiomechanical  Aspects  of 
I'iniliryonic  Development. 

/)o/e:  March  13.  2013. 

Time:  1:30  ji.m.  to  3:30  p.m. 

Ayenda:  'Vo  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  ()701 
Rockledge  Drive  hethesda.  Ml)  208‘)2. 
(Telephone  Conference  Call). 

Contact  Person:  Rass  M  .Shayi(|.  Ph.D.. 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Inslitnte  of 
Health.  0701  Rockledge  Drive.  Room  2182. 
M.SC  7818,  hethesda.  Ml)  20802.  (301)  433- 
2330.  shaviqr@csr. n ih .yov. 

Name  of  Committee:  Center  for  .Scientific 
Re\  iew  .Sjiecial  Emjihasis  Panel:  Member 
Conflict:  Diabetes.  Metabolism  and  Obesity. 
Date:  March  13,  2013. 

'Time:  '2:00  ji.m.  to  4:00  ji.m. 

Ayendm'Vo  review  and  evaluate  grant 
ajijilications. 

Place:  National  Institules  of  1  lealth.  0701 
Rockledge  Drive,  hethesda.  Ml)  20802. 
(Virtual  Meeting). 

Contact  Person:  Cv.iry  Hunnicutl.  Ph.D., 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  0104. 
M.SC  7802.  hethesda.  Ml)  20802.  .301-433- 
0220.  yarv.lmnnicall@nih.yov. 

Name  of  Committee:  Center  for  Scientific 
Review  .Sjiecial  Emjihasis  Panel:  PARlO-234: 
hioengineering  Research  Partnershiji  (hRP). 


Dale:  March  13.  2013. 

'Time:  12:00  ji.m.  to  4:00  ji.in. 

Ayenda:'Vo  review  and  evaluate  grant 
ajijilications. 

Place:  National  Institutes  of  1  lealth.  0701 
Rockledge  Drive,  hethesda.  Ml)  20802, 
('I’elejilione  Conference  Call). 

Contact  Person:  Ping  Kan.  Ml).  Ph.D.. 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
I  lealth,  0701  Rockledge  Drive.  Room  3134. 
M.SC  7840.  hethesda.  Ml)  20802.  301-408- 
!)071 ,  fani)@csr.nih.yov. 

(C.atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  03.300.  Comjiarative  Medicine: 
03.333.  Clinical  Re.search.  03.300,  03.333. 
03.337.  <13.303-03.300.  03.837-03.844. 
03.840-03.878.  03.802,  03.803.  National 
Institutes  of  1  lealth.  1 11 KS) 

Dated:  Fehrnary  13.  2013. 

David  Clary, 

Proyram  Analyst.  Office  of  Federal  Advisory 
Committee  Poliev. 

(FR  Dec.  20i:i-():iHn2  Filed  2-10- Kl:  «;4.'‘)  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  suction  1()({1)  of  thu 
F’udural  Advisorv  Uommittuu  Act.  as 
amundud  (.S  U..S.U.  Apji.),  noticu  is 
huruliv  givun  of  thu  following  muuting. 

Thu  muuting  will  liu  closud  to  thu 
puhlic  in  accordancu  with  thu 
provisions  sut  forth  in  .suc;tion.s 
.S.'i2h(c)(4)  and  .'>.')2l)(c)((i).  Titlu  .S  U..S.U.. 
as  amundud.  Tliu  grant  apjilicatious  and 
thu  discu.ssions  could  di.sclosu 
confiduntial  tradu  .sucruts  or  commurcial 
jirojiurty  such  as  jiatuntahlu  maturial. 
and  jiursonal  information  concurning 
individuals  associated  with  thu  grant 
ajijilications.  thu  di.sclosuru  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  jiursonal  jirivacy. 

.Name  of  Committee:  National  liislilule  of 
Ceneral  Medical  .Sciences  Initial  Review 
(h'onji  Training  and  Workforce  DevelojimenI 
.Suhcommillee  1). 

Dale:  March  14-1.5.  2013. 

'Time:  8:30  a.m.  to  .5:00  ji.m. 

Ayenda:'Vo  review  and  evaluate  grant 
ajijilications. 

/yof.-u;  (ionrtyard  hy  Marriotl  Chevy  Chase, 
5520  Wisconsin  Ai'enne.  Chew  Chase.  Ml) 
20815. 

Contact  Person:  Rebecca  11.  )ohnson.  Ph.D.. 
.Scientific  Review  Officer.  Office  of  .Scientific 
Review.  National  Inslitnte  of  Ceneral  Medical 
.Sciences.  National  Institutes  ofilealth.  45 
Center  Drive.  Room  3.\n.l8(;.  hethesda.  Ml) 
20892. 301-594-2771. 
iohnsonrh@niyms.nih. yov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  hiomedical 
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l\t!Si!:in:li  Sii|)p()rl;  ‘ia.821.  (till  Hiolo^v  iiiiit 
llioplu  sirs  Rosnarrlr,  ‘Ki.a.aO.  l’harmiu:i)l()<'y.. 
l''lnsinli»}*y.  anil  Hiolo^iral  (tluunislry 
Knsoanli:  ‘);C8()2.  (Irnilics  and 
nox'ilopiniMital  ninloj’v  Rnsnarcli;  ‘(:{.88. 
Minnrilv  .Xccai.ss  to  Rnsnarcli  (tariuirs;  ‘18. ‘Mi. 
.Special  MinoriU  Iniliativi's.  National 
Institutes  ol  I  lealth.  I  Ill.S) 

Dated:  I'einnarv  18.  2018. 

Melanie  |.  (>ray. 

/’fO“/Yiin  Amilvsl.  ( )liirr  of  F(‘drr<il  Advisory 
Ciomiiiiitvo  Foliev. 

U  K  Dik;.  2()t;t-l);tKtl.">  l  iltsi  2-10-18:  8:4.8  anil 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Fursuant  to  .section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.Ct.  Aj)j).).  notice  is 
hereby  given  of  a  meeting  of  tlie 
Recombinant  UNA  Advisorv  Canmnittee. 

The  meeting  will  be  open  to  the 
jnihlic.  with  attendance  limited  to  space 
available.  Individuals  w’ho  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  theCiontact  Person  li.sted  below 
in  advance  of  tin;  meeting. 

\'(inu‘  of  (A)nimilloo:  Recoiniiiiiant  DN.\ 
.Advisory  (aimmillee. 

/;<//<■.■  March  12.2018. 

77nie;8:8()  a. in.  to  8:80  p.m. 

.\”i7ii/n.  The  NIII  RccoinhinanI  DN.A 
.Advisory  (’.oinmilliH!  (R.AC)  w  ill  review  and 
discuss  selected  hinnan  gene  transfer 
protocols  and  related  data  inanageini'iit 
activities.  Please  check  the  meeting  agenda  at 
OH.A  Meetings  Page  (availahle  at  the 
following  URL:  lilli}://ol)(i.od.nih.<>ov/ 
rdiui  r(i(:/r(ic_m(H‘lin<’s.litml]  for  more 
information. 

Phico:  .National  Institutes  of  I  lealth. 
Rockledge  11.  (lonference  Room  0100.  0701 
Rockledge  Drive.  Hethiisda.  .MD  20802. 

(Janidct  P(‘rson:  (diezelle  Ceorge.  Office  of 
Hiotechnolog\’  .Aclix  ities.  Office  of  .Science 
Policy/OD.  National  Institutes  of  Health. 

070r>  Rockledge  Drive.  Room  780.  Hethesda. 
MD  20802.  801-400-0888. 
george<.’«of/.n//i.goi’. 

Information  is  also  availahle  on  the 
Institute's/fienter's  home  page:  htip:// 
olui.od.nih.^ov/rdiui/rdna.html.  w  here  an 
agenda  and  any  additional  information  for 
the  meeting  will  he  posted  ulien  availahle. 

OMB's  “Mandatorv  Information 
Re<|uirements  for  federal  .Assistance  Program 
Annonneements"  (4.8  PR  80802.  )une  11. 
1080)  re(|uires  a  statement  concerning  the 
official  government  programs  contained  in 
the  (Catalog  of  federal  Domestic  .Assistance. 
Normally  Nil  I  lists  in  its  announcements  the 
nnmher  and  title  of  affected  individual 
programs  for  the  guidance  of  the  jnihlic. 


Because  the  guidance  in  this  notice  covers 
virtually  every  Nlll  and  federal  research 
program  in  which  DNA  recombinant 
molecule  techniipies  could  he  used,  it  has 
hiMin  determined  not  to  he  cost  effective  or 
in  the  public  interest  to  attem|)l  to  list  these 
programs.  .Such  a  list  would  likelv  re(|uire 
several  additional  pages.  In  addition.  Nlll 
could  not  he  certain  that  everv  federal 
program  would  he  included  as  many  federal 
agencies,  as  well  as  |)rivale  organizations, 
both  national  and  international,  have  elected 
to  follow  the  Nil  1  (hiidelines.  In  lieu  of  the 
indixidual  |)rogram  listing.  Nlll  invites 
readers  to  direct  ipiestions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  U.atalog  of  federal 
Domestic  Assistance  are  affected. 

((kitalogue  of  federal  Domestic  Assistance 
Program  Nos.  (18.14.  Intramural  Research 
Training  .Award:  (18.22.  (dinical  Research 
Loan  Reiiayment  Program  for  Individuals 
from  Di.sadvantaged  Backgrounds:  (18.282. 
Loan  Re])a\  inent  Program  for  Research 
Uenerallv:  (18.8(1.  Academic  Research 
fidiancement  Award:  (18. (18(1.  Nlll  Acijuired 
Immunodeficiency  .Syndrome  Research  Loan 
Repavment  Program:  (18.187.  Undergraduate 
.Scholarship  Program  for  Individuals  from 
DisaiKantaged  Backgrounds.  National 
Institutes  of  I  lealth.  Ill  I.S) 

.Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Uontact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Dated:  fehrnary  12.  2(118. 

Uarolyn  A.  Baum, 

Proi’idiii  Aiudysl,  Office  ofl'cdcnd  Advisory 
Commillcc  Policy. 

|I  K  Doc.  2l)i;i-():iK(l()  filiul  2-l()-i;i;  ami 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pur.suant  to  .suction  Ul(d)  of  the 
Foiloral  .Advisorv  (ioniniittiM!  Act,  iis 
amuiulcd  (.8  II..S.C.  Aj)]).),  notice  is 
lioroliv  given  of  tlie  follow'ing  meetings. 

Till!  meetings  will  he  clo.sed  to  the 
|mblic  in  accordance  with  the 
provisions  set  forth  in  sections 
.8.82h(c)(4)  and  .8.82l)(c)((i),  Title  .8  IL.S.C.. 
as  amended.  The  contract  ])ro|)osals  and 
the  di.scnssions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  ])er.sonal  information  concerning 
individuals  associated  w'ith  the  contract 
pro])o.sal.s,  the  disclosure  of  w'hich 
w’ould  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


.Vimif  of  Ooniniillcc:  Naliouiil  Inslilule  of 
.Allergy  and  Inleclious  Diseases  .Special 
I'imphasis  Panel:  "NLAID  liivesligalor- 
luitialed  Program  Project  .A|)plicalions 
(P(I1)". 

Dole:  March  8.  2(1 1  8. 

Time:  1(1:(1(1  a.m.  to  8:(1(1  p.m. 

/\gf.7u/(/:  To  review  and  evaluale  grant 
applications. 

Place:  National  Institutes  of  I  lealth.  ()7(l(lB 
Rockledge  Dri\  e.  Bethesda.  MD  2(1817. 
(Telephone  ('.(inference  Uall). 

OontacI  Person:  l.vnn  Rust.  Ph.D.. 

.Scientific  Rex  iew  Officer.  .Scientific  Review 
Program.  Division  of  Lxtramural  .Activities, 
NlAID/Nlll/DIIIlS.  ()7(1(1B  Rockledge  Drive, 
M.SC  7(il(i.  Bethesda.  MD  2(18(12.  8(11-4(12- 
8(1.88.  Ir'J'Jlix'^mih.yov. 

\'ame  of  Committee:  National  Institute  of 
.\llergy  and  Infectious  Diseases  .Sjiecial 
Lmphasis  Panel:  "NLAID  Peer  Review 
Meeting". 

Date:  March  11-12.  2(118. 

Time:  8:(1(1  a.m.  to  (i:(l(l  p.m. 

Agem/u;  To  review  and  evaluate  contract 
l)ro|)osals. 

P/oce;  Doubletree  Hotel  Bethesda. 

(Formerly  Holiday  Inn  .Select).  812(1 
Wisconsin  .Avenue.  Bethesda.  MD  2(1814. 

Contact  Person:  Richard  \V.  Morris.  Ph.D.. 
.Scientific  Review  Officer.  .Scientific  Review 
Program.  DF A/NIAID/Nll  1/Dl lII.S.  ()7(1(1-B 
Rockledge  Drive.  M.S(i-7()l(i.  Room  8281. 
Bethesda.  MD  2(18(12-7fil(i.  8(ll-481-2()(i8. 
rmorris@niaid.nili.yov. 

.Vomc  of  Committee:  National  Institute  of 
.Allergv  and  Infectious  Diseases  .Special 
luniihasis  Panel:  "NLAID  Peer  Rex  iew 
Meeting". 

Date:  March  2.8-2(i.  2(118. 

Time:  8:(l(l  a.m.  to  (i:(l(l  p.m. 

Ayenda:'\'o  reviexv  and  evaluate  contract 
liroposids. 

/Voce;  Doubletree  Hotel  Bethesda. 

(Formerly  Holiday  Inn  .Select).  812(1 
Wisconsin  Ax'enue,  Bethesda.  MD  2(1814. 

Contact  Person:  Richard  W.  Morris.  Ph.D.. 
Scientific  Reviexv  Officer.  .Scientific  Reviexv 
Program.  DFA/NIAID/Nll  1/DHl IS.  Room 
8281.  (i7(l(l-B  Rockledge  Drive.  M.S(;-7(>1  (i. 
Bethesda.  MD  208(12-78 1(1.  8(11-498-288(1. 
rmorris@niaid.nih.yov. 

\'ame  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Siiecial 
Fm|)hasis  Panel:  "NLAID  Investigator- 
Initiated  Program  Project  Apjilieations 
(P(ll)". 

Date:  March  28.  2018. 

'Time:  1(1:00  a.m.  to  2:0(1  p.m. 

Ayenda:'\'o  reviexv  and  evaluate  grant 
ap))lications. 

Place:  National  Institutes  of  I  lealth.  870015 
Rockledge  Drix’e.  Bethesda.  MD  20817. 
(Tele|)hone  (Conference  (Call). 

Contact  Person:  Lynn  Rust,  Ph.D.. 
.Scientific  Reviexv  Officer.  Scientific  Reviexv 
Program.  Division  of  Fxtramural  Activities, 
NLAID/NIH/DHHS.  87(1015  Rockledge  Drive. 
M.S(C  7818.  Bethesda.  MD  20892.  801-402- 
8988.  }r22it\’@nih.yov. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  (18.888.  Allergy.  Immunology, 
and  Trans])lanlalion  Research:  (18.888, 
Microbiology  and  Infectious  Diseases 
Re.search.  National  Institutes  of  Health,  HI  I.S) 
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Dalcul:  l'’(!l)riiarv  12,  2013. 

Diiviii  (llarv, 

Aniilysl.  Olfica  of  lu'dtual  Advisory 
(ioinmitloa  Policy. 

IFR  Doc.  3(n;i-o;!H()l  I'ilod  2-l‘l-i:i:  H:4.">  atn| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

i^ursuant  to  section  1()((1)  ol  the 
Federal  Advisory  Connnittee  Act.  as 
amended  (5  IJ.S.f].  App.).  notice  is 
hereby  given  of  the  following  meeting. 

'file  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'552t)(c)(4)  and  .'5.‘52b(c)((i).  Title  5  II.S.C.. 
as  amended.  The  grant  ap])lications  and 
the  discn.ssions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
|)ro])(!rty  such  as  |)atentahle  material, 
and  personal  information  concerning 
individuals  associated  with  tin;  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  ])ersonal  })rivacv. 

Momc  of  (ioinmilliuc  V.vniar  tor  liiheritiul 
l)is(!ase  Resciarcli  Access  Tummilli!!:. 

Dote:  Marcli  7.  201:1. 

Tinur.  :i:()0  ]).m.  to  4:00  p.m. 

/tgevu/n;  To  re\’ie\v  and  (jvaliiate  grant 
applications. 

Place:  National  Instilntes  of  I  hiallh,  oIkI.t 
FisluM's  I^aiu!.  llelluisda.  Mil  20H!I2. 
('I'elephone  Conleriince  Call). 

(ionlaci  Person:  Camilla  E.  llay.  I’li.l).. 
Sc:ientilic  Review  OlTicer  CIDR.  National 
Unman  tJenome  Research  Inslilule.  National 
Institnl(;s  of  Health.  .5().'1.3  Fishers  t.ane.  .Suite 
407.").  Hethesda.  Ml)  20892.  tlOl -402-88:17. 
c(nniII(i.da\'@niIhgov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  9:i.  l72.  Human  Cienome 
Research.  National  Institutes  of  1  liuillh.  I II  l.S) 

Dated:  Fel)ruarv  Kl.  201  :i. 

David  Clary, 

Prof’rain  Aindyst.  Office  of  Federal  Advisory 
Con nnill ee  Pol i cy. 

IKK  Doc.  2()i:i-():itt():i  Filed  2-l<l-i:i;  8:4.")  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

l^ursuant  to  suction  l()(d)  of  thu 
Fudural  Advisorv  Committuu  Act,  as 


amundud  (.S  l)..S.C.  App.),  notice  is 
huruhy  given  of  the  following  meetings. 

The  meetings  will  be  clo.sed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'■).'')2h(c)(4)  and  .').'j2b{c)((i).  Title  .'5  IJ..S.(;.. 
as  amended.  The  grant  apjilications  and 
the  di.scussions  could  disclo.se 
confidentiiil  trade  secrets  or  commercial 
property  such  as  |)atental)le  materials, 
and  ])ersonal  information  concerning 
individuals  a.ssociated  with  the  grant 
ajiplications,  the  di.sclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  |)ersonal  privaev. 

\’aine  of  Connniltee:  Naliomd  luslitule  of 
Neurological  Disorders  and  .Stroke  .Special 
Emphasis  Panel;  .Siiecialized  Neuroscience 
Research  Program  (SNRP). 

Do/e;  April  2-:i.  201  :i. 

i'iine:  8;()()  a.m.  to  (cOO  p.m. 

/\gendo;To  review  and  evaluate  grant 
a))|)licatioiis. 

I^lace:  Hyatt  Regency  Relhesda.  One 
llcdhesda  Metro  Center.  7400  Wisconsin 
AveniU!.  Hethesda.  Ml)  20814. 

Contact  Person:  Natalia  .Sirimnikova. 

Ph.D..  .Scientific  Review  Officer.  .Scienlifii: 
Review  llranch.  Division  of  Extramural 
Research.  NIND.S/NIH/DHI  IS.  N.SO.  0001 
I'ixecutive  Hlvd..  .Suite  :1208.  M.SO  9.^29. 
Hethesda.  Ml)  20892-9.329.  ClOl)  402-0288. 
\'at(dia.Strnnnikova<i$nilr}iov. 

\'aine  of  Connnittee:  National  Institute  of 
Neurological  Disorders  and  .Stroke  .Special 
lunphasis  Panel;  Wellstone  Review. 

I)(de:  April  10-1  t.  20i:i. 

'I'iine:  8:00  a.m.  to  0:00  p.m. 

Agenda:  To  rex'iew  and  evaluate  grant 
a])|)lic:ations. 

Place:  Hyatt  Regency  Hethesda.  Om; 
Hethesda  Metro  ('.enter.  7400  Wisconsin 
Aveniii!,  Hethesda.  Ml)  20814. 

Contact  Person:  Raul  A.  .Saavedra.  Ph.D.. 
Scientific  Review  Officer.  .Scientific  Review 
Hranch.  Division  of  Extramural  Research. 
NIND.S/NIH/DHHS,  N.SC.  0001  Executive 
Hlvd..  Suite  3208.  M.SC  9529.  Hethesda.  Ml) 
208!12-9529.  (301 )  49()-9223. 
saavedrr^:ni  nds.nili.gov. 

(Catalogue  of  Federal  Domestic  Assislaiu;e 
Program  Nos.  93.853.  Clinical  Rescjarch 
Related  to  Neurological  Disorders;  93.854, 
Hiological  Hasis  Research  in  the 
Nenrosciences,  National  Institutes  of  Health, 
I  It  l.S) 

Dalcul:  Fehruary  13.  2012. 

Carolyn  A.  Haiim, 

Program  Analyst.  Office  of  Federal  Advisorv 
Connnittee  Policy. 

IFK  Doc.  2()i:i-t);tKU4  Filed  2-l<l-i;i;  8:4.5  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0054] 

Agency  Information  Collection 
Activities:  Notice  of  Naturalization 
Oath  Ceremony,  Form  N-445; 
Extension,  Without  Change,  of  a 
Currently  Approved  Collection 

AGENCY:  l)..S.  Citizun.shi])  and 
Immigration  .Survicu.s,  DH.S. 

ACTION:  3()-Day  notice. 

SUMMARY:  'fhe  Dejiartment  of  Homeland 
.Security  (Dtt.S),  II. .S.  Citizen.ship  and 
Immigration  Service.s  (IJ.SCI.S)  will  be 
submitting  the  following  information 
collection  nKpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  l^aperwork  Reduction  Act  of 
1H9.S.  The  November  8.  2012.  at  77  FR 
()7()1H.  allowing  for  a  (iO-dav  public 
comment  period.  IKSOI.S  did  receive  1 
comment  in  connection  with  the  (iO-dav 
notice. 

DATES:  t  he  ])nrj)ose  of  this  notice  is  to 
allow  an  additional  30  (lavs  for  jmblic 
comments.  Oomments  are  encouraged 
and  will  he  accepted  until  March  22, 
2013.  This  ])roce.ss  is  conducted  in 
accordance  with  .5  (It’R  1320.10. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  item(.s) 
contained  in  this  notice,  especiallv 
regarding  the  estimated  public  burden 
and  a.ssociated  response  time,  must  he 
directed  to  the  OMB  USCIS  Desk  Officer 
via  email  at 

oini_subinis.sion@onil).noi}.oov.  t  he 
comments  submitted  to  the  OMB  IJ.SOl.S 
Desk  Officer  may  also  be  submitted  to 
DIIS  via  the  Federal  eRulemaking  l^ortal 
Web  site  at  htlp://\v\v\v.rngulations.go\' 
under  e-Docket  ID  numbeV  II.SOI.S-' 
200()-00.').'5  or  via  email  at 
useisfreonun en t@uscis.dhs.a()v.  A 1 1 
.submissions  received  must  include  the 
agenev  name  and  the  OMB  Control 
Numher  101.')-00.54. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Regardless  of  the  method  used  for 
submitting  comments  or  material,  all 
snhmi.ssions  will  be  po.sted,  without 
change,  to  the  Federal  eRnleimiking 
Portal  at  ivww.reauhilions.gov.  and  will 
include  any  |)ersonal  information  yon 
provide.  'I’lierefore,  submitting  this 
iidormation  makes  it  public.  You  may 
wish  to  consider  limiting  the  amount  of 
personal  information  that  yon  provide 
in  anv  volnntarv  submission  von  make 


iyr-. 
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to  DUS.  t’or  additional  intbrmation 
please  read  the  Privacy  Act  notice  tliat 
is  availahh;  via  the  link  in  the  footer  of 
www.n^giilations.tiov. 

Note:  'llu!  addrcjss  listed  in  this  notice 
sliould  only  tu;  usihI  tosnl)niit  coinnnads 
concerning  tliis  inlbrination  collection. 

I’Usise  do  not  snlnnit  nupKists  for  individual 
case  status  in(|uiri(!s  to  this  address.  If  you 
are  stn^king  iidorination  about  tlu;  status  of 
your  individual  case;,  jjlease  check  “My  (iase 
.Status"  online  at:  hllps://(‘>>ov.iiscis.^()v/(:ris/ 
DnsliluHiid.do.  or  call  the  ILSd.S  National 
(iusloimir  .Service;  (it;nler  at  l-H00-a7.^-,5283. 

Written  connnents  and  suggestions 
from  the  pnhlic  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  jjoints: 

(1)  Evaluate  whether  the  propo.sed 
collection  of  information  is  necessary 
for  the  proj)er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
j)ractical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  tlie 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assum])tions  used: 

(3)  Enhance  the  (luality,  utility,  and 
clarity  of  the  information  to  lx; 
collected:  and 

(4)  Minimize  tlu;  hurchui  of  tlx; 
colhiction  of  information  on  tho.se  who 
are  to  resjjond.  including  through  the 
use  of  appropriate  automated, 
ehictronic.  m(;chanical.  or  other 
technological  collection  t(!chni(iues  or 
other  forms  of  information  t(;chnology, 
e.g.,  permitting  el(!ctn)nic  suhmission  of 
res|)onses. 

Overview  of  This  Information 
(iolleclion 

(1)  Ty}H‘  oi  Inloriudtion  CollHction 
Ii(!(]Udst:  Extension.  Without  (ihange.  of 
a  (inrrently  Apjjroved  Clollection. 

(2)  THh  oflhd  Foriii/CoJIdction: 

Notice  of  Naturalization  Oath 
(ieremony. 

(3)  Agency  form  mimhor,  if  ony.  and 
the  (tpijlicohlo  rompajumf  ol  tlw  DUS 
sponsoring  iho  (:oII(H:tion:  N-dd.S: 

D.SCkS. 

(4)  Affociod  pnhlic  who  will  he  osked 
or  rcqnired  to  respond,  os  well  as  a  brief 
abstract:  Frimary:  Individuals  or 
households.  The  informat i{)n  furni.shed 
on  Form  N-dd-S  nders  to  (ivents  that  may 
have  occurred  since  the  applicant’s 
initial  interview  and  prior  to  the 
administration  of  tlu;  oath  of  allegiance. 
.S(!veral  months  mav  (!laj)se  l)(!tw(;en 
these  dates  and  the  information  that  is 
provided  assists  the  officer  to  make;  and 
rend(;r  an  appro])riate  decision  on  the 
ap|)lication.  IJ.SO.l.S  will  use  this 
information  to  determine  if  any  changes 
to  the  respondent’s  jirior  statements 


affect  the  decisions  tlx;  agenev  has  made 
in  regards  to  the  nispomlent’s  ability  to 
he  naturalizcxl. 

(.'ll  An  estimate  of  the  tot(d  number  of 
resj)ondents  and  the  amoant  of  time 
estimated  for  an  average  respondent  to 
respond:  ttOO.OOO. 

(())  An  estimate  of  tin:  total  pnblic 
harden  (in  hoars)  associated  with  the 
collection:  145).4()(). 

If  you  iXMxl  a  co|)y  of  the  information 
collection  instrunx;nt  with 
sui)plementary  d(x:uments,  or  need 
additional  information,  please  visit 
http://www.regidations.gov.  We  may 
also  he  ccxitacted  at:  D.SCKS,  ()flu:e  of 
Poliev  and  .Strategy,  Regulatorv 
(Coordination  Division.  20 
Massachu.setts  Avenue  NW.. 
Washington.  IXC  20.'529-2134: 

Telephone  202-272-8377. 

nal(;(l:  Fetiruary  12,  201  :i. 

I.iuira  Dawkins, 

Chief.  Hegiilatory  Coovdiiuilion  Division. 
Office  of  Potiev and  Strotegv.  I  '..S’.  Citizenship 
and  tnnnigndion  Seirices.  DeporlinenI  of 
Homeland  Sernrilv. 

|FK  l)(ii;.  2(U:{-(i:<7HK  Filiid  2-1<)-i;C  »:4.")  ain| 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  .Secretary.  Interior. 

ACTION:  Notice  of  public  meetings: 
correction. 

SUMMARY:  The  De|)artment  of  the 
Interior  ])nt)lished  a  document  in  the 
Federal  Register  of  Fehruary  11. 2013, 
conem  ning  a  notice  of  public  meetings 
of  the  Invasive  .Species  Advisory 
("ommittee.  The  document  contained 
incorrect  dates.  This  document  corrects 
tho.s(!  errors. 

DATES:  KSAC  New  Member  Orientation 
((CLO.SED):  Wednesday,  March  0.  2013: 

0  a. Ill.  to  1:4 .'i  p.ni.  Meeting  of  the 
Invasive  .Species  Advisorv  (iommittee 
(OPEN):  Thur.sdav,  March  7.  2013 
through  Fridav,  March  8,  2013:  8  a. in.  to 
p.ni. 

ADDRESSES:  Sheraton  Pentagon  City,  000 
.South  Oriiie  .Street,  Arlington,  VA 
22204-4.')20.  The  general  session  on 
Thursday,  March  7.  2013  and  Friday. 
March  8^  2013  will  he  held  in  the 
(ialaxy  Ballroom. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelsey  Brantley,  202-.'5 13-7243. 

SUPPLEMENTARY  INFORMATION: 


(iorrefition 

In  the  Federal  Register  of  Fehruarv 
11,  2013,  in  FK  Doc.  2013-030()2,  make 
the  following  corrections: 

1.  On  page  0724.  in  the  second 
column,  correct  jiaragraph  2  in  the 
“Purpose  of  Mixiting”  caption  to  read: 

“The  full  committee  nxu;ting  on 
Thursday.  March  7,  2013  and  Friday, 
March  8,  2013  is  open  to  the  jnihlic.  An 
orimitation  session  will  lx;  held  on 
Wednesday.  March  0,  2013  for  the  14 
new  l.SA(i  memhers  appointed  by 
.Secretary  Ken  .Salazar  on  januarv  22. 
2013.  Note:  There  will  he  no  business 
conducted  during  the  orientation 
session,  which  is  closed  to  the  public.” 

2.  On  page  ‘1724,  in  the  second 
column,  the  DATES  caption  is  corrected 
to  read  as  shown  in  this  document’s 
DATES  cajition. 

3.  In  the  Federal  Register  of  Fehruarv 
11.  2013.  in  FR  Doc.  2013-03002,  on 
page  0724.  in  the  second  and  third 
columns,  the  ADDRESSES  cajition  is 
corrected  to  read  as  shown  in  this 
d(x:ument’s  ADDRESSES  caption. 

Dal(;cl;  l''(;hriiarv  14.  2014. 

I.iiri  Williams, 

Pxeenlive  Director.  .Valiomd  Invasive  S})ecies 
Conncil. 

IFK  One.  ;X)i;t-(i;i<l!(i  I'ilad  2-l‘l-i:):  H:4.'i  am| 
BILLING  CODE  4310-RK-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCAC930000.L1 430000.EU00OO.  CACA 
053519] 

Notice  of  Realty  Action:  Direct  Sale  of 
Public  Land  in  San  Mateo  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Hollister  Field 
Office.  ]n'0])oses  to  sell  two  .separate 
parcels  of  jinhlic  land  totaling 
ai)|)roximately  80  acres  in  .San  Mateo 
County.  California.  The  ])uhlic  lands 
would  he  sold  to  the  .Sem])ervirens 
l-’iind.  a  California  Nonprofit 
Corporation,  for  the  appraised  fair 
market  value.  The  total  appraised  value 
of  both  parcels  is  .$870. ()()(). 

DATES:  Comments  regarding  the 
])ropo.sed  .sale  must  he  received  by  the 
BLM  on  or  lx;fore  April  8,  2013. 
ADDRESSES:  Written  connnents 
concerning  the  pro])osed  sale  should  he 
sent  to  the  Fiehl  Manager,  BI.M, 
Hollister  Field  Office,  20  Hamilton 
(vourt,  Hollister.  Cialifornia  0.5023. 


11900 


Federal  Register / Vol.  78,  No.  34 /Wednesday,  February  20,  2013/Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Sloand,  Realiv  S])e(:ialist, 

BLM,  Hollister  Field  Office,  20 
Hamilton  (iourt.  Hollister,  (California 
‘).'■)()23.  or  plione  (831)  ()3n-.'')022. 

Persons  who  use  a  teleconnmmications 
device  for  tlie  d(;af  ('IDH)  may  call  tin; 
Ihideral  Information  Relay  Service 
(FIRS)  at  1-800-877-8330  to  contact  the 
ahov(;  individual  during  normal 
husiness  hours.  The  I’lRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  (iiiestion  for  tin;  above 
individual.  You  will  receive  a  reply 
lim  ing  normal  husiness  hours. 
SUPPLEMENTARY  INFORMATION:  The 
following  public  lands  are  proposed  for 
direct  sale  in  accordance  with  Sections 
203  and  200  of  the  Federal  Land  Policy 
and  Management  Act  of  1070  (FLPMA), 
as  amended  (43  ll.S.C.  1713  and  1710). 

Mount  Diablo  Moridian 

PcilVfil  i\().  I 
V.  8  .S..  R.  :5  \V.. 

,S(!(:.  23.  N\V'/^N\V',4. 

'llii!  ariia  (loscrilaul  contains  40  acres  in 
San  Maleo  Cunniv  and  is  jiroiiosiMl  lor  sali; 
lo  the  .S(;m])orvir(!ns  l-’iiml  lor  llu;  apiiraisiul 
fair  niarkol  vahii;  of  .S42(). ()()(). 

Parca!  Nn.  2 

T.  «  S.,  R.  4  \Y.. 

.Sec.  0.  NR '/4.S\V'  4. 

The  ansi  doscrihod  40  acr(!s  and  is 
proposed  lor  sale  to  ihe  .Semina  vinnis  Fund 
for  die  ap|)raised  lair  inarkel  value  of 
.S4r50.000. 

The  areas  described  aggregate  80  acres, 
more  or  less,  in  Santa  Mateo  Conniv. 
California. 

The  ])uhlic  land  was  first  identified  as 
snitahle  for  disjiosal  in  the  1084  BLM 
Hollister  Resource  Management  Plan 
(RMP)  and  remains  available  for  sale 
under  the  2007  Hollister  RMP  revision 
and  is  not  needed  for  any  other  Federal 
jnir])o.se.  The  purjio.se  of  the  sale  is  to 
dispose  of  public  lands  which  are 
difficult  and  uneconomic  to  manage  as 
part  of  the  jmhlic  lands  and  are  not 
suitable  for  management  by  another 
F’ederal  department  or  agency.  The 
lands  proposed  for  sale  are  considered 
to  he  difficult  and  uneconomic  to 
manage  because  they  lack  legal  access 
and  are  isolated  from  other  |nihlic  lands 
in  the  region.  The  public  lands 
proj)o.sed  for  sale  contain  old  growth 
Redwood  foriist  and  have  been 
designated  as  critical  habitat  for  Ihe 
California  red-legged  frog.  'I’lie  BLM  is 
jjrojjosing  a  direct  sale  lo  the 
Semj)ervirens  Fund,  who.se  mission  is  to 
jjrolect  and  j)reserve  redwood  forests  in 
California’s  Santa  Cruz  Mountains.  'Fhe 
BLM  has  concluded  that  a  competitive 
sale  is  not  a})])ropriate  and  that  the 
public  interest  would  best  he  served  by 


a  direct  sale  to  the  Semjiervirens  Fund. 
The  BLM  has  com|)leted  a  mineral 
])ot(;ntial  re])ort  which  concluded  that, 
with  the  excejition  of  oil  and  gas 
resources  in  parcel  one,  there  are  no 
known  mineral  values  on  the  lands 
|)roposed  for  sale.  The  BLM  projio.ses  to 
reserve  all  mineral  interests  in  parcel 
one  and  to  convey  all  mineral  interests 
in  parcel  two.  The  convevauce  of  all 
F’ederal  mineral  interests  in  |)arcel  two 
would  occur  simultaueously  with  the 
sale  of  the  laud.  'I’lie  purchaser  would 
he  re(|uired  to  ])ay  a  .S.bO  nonrefundahle 
filing  fee  for  processing  the  conveyance 
of  the  mineral  intere.sts. 

On  Imbruary  20,  2013,  the  above 
described  land  will  he  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  excej)t  for  the  sale  j)rovisions  of 
the  FLPMA.  Until  completion  of  the 
sale,  the  BLM  will  no  longer  accept  land 
use  apjilications  affecting  the  identified 
jjuhlic  lands,  excej)t  ap])lications  for  the 
amendment  of  ])reviously  filed  right-of- 
way  applications  or  exi.sting 
authorizations  to  increa.se  Ihe  term  of 
the  grants  in  accordance  with  43  OFR 
2802.1.')  and  2880.1.').  The  .segr(;gation 
terminat(!s  u])on  i.ssuance  of  a  ])atent, 
publication  in  the  Federal  Register  of  a 
tin  inination  of  the  sijgregation,  or  on 
Fidiniarv  20.  201.'),  unless  extended  by 
the  BLM  Slate  Director  in  accordance 
with  43  ('.FR  2711.1-2(d)  prior  to  the 
termination  date.  The  land  wonhl  not  he 
sold  until  at  least  Ai)ril  22,  2013.  Any 
conveyance  document  issued  would 
contain  the  following  terms,  conditions, 
and  reservations: 

1.  A  re.servation  of  a  right-of-way  to 
the  United  States  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  under  the  Act  of  August  30.  1890 
(43  ll.S.C.  94.')). 

2.  A  re.servation  of  all  mineral 
resources  to  the  United  States,  together 
with  the  right  hv  itself,  its  permittees, 
licensees  and  lessees  to  ])ro.spect  for. 
mine,  and  remove  the  minerals  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
])rescrihe  (applies  to  jjarcel  one  only). 

3.  A  condition  that  the  conveyance  he 
subject  to  all  valid  exi.sting  rights  of 
record. 

4.  An  a|)propriate  indemnification 
clause  prot(!cting  the  United  States  from 
claims  arising  out  of  the  j)atentee’.s  use. 
occupancy,  or  operations  on  the 
patented  lands. 

.').  Additional  terms  and  conditions 
that  the  authorized  officer  deimis 
appro])riate. 

Detailed  information  concerning  the 
])ropo.sed  .sale  including  the  a])])rai.sal. 
])lanning  and  environmental 


documents,  and  mineral  re])orl  are 
available  for  review  at  the  location 
identified  in  ADDRESSES  above. 

Public  Comments  regarding  the 
])ropo.sed  .sale  may  he  submitted  in 
writing  to  the  attention  of  the  BLM 
Hollister  Field  Manager  (see  ADDRESSES 
above)  on  or  before  April  8,  2013. 
Comments  received  in  electronic  form, 
such  as  email  will  not  hi;  considered. 
Any  adver.se  comments  regarding  the 
propo.sed  sale  will  he  reviewed  by  the 
BLM  State  Director  or  other  authorized 
official  of  the  Department  of  the  Interior, 
who  may  sustain,  vacate,  or  modify  this 
realty  action  in  whole  or  in  part.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  Before  including  your  addre.ss, 
j)hone  number,  email  addre.ss.  or  other 
personal  identifying  information  in  your 
comment,  he  advised  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
|)ubliclv  available  at  anv  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  from  public  review  vour 
personal  identifying  information,  we 
cannot  guarantee  that  we  will  he  ahli;  to 
do  .so. 

Aiilhorily:  43  (tFR  271  l.l-2(ii)  and  (c) 
(tynlliia  Stiiszak. 

Associdia  Dr.putv  Slata  Diraclor  for  Noltirol 
Posoiircos. 

|1  K  Doc.  2(U;i-0:tHll)  I'ilrd  2-n)-i;i:  KM.S  ami 
BILLING  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-NERO-P AGR-1 2275;  PPNEPAGROO, 
PMP00UP05.YP0000] 

Meeting  Notice  for  the  Paterson  Great 
Falls  National  Historical  Park  Advisory 
Commission 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  announces  a 
schedule  of  u])coming  meetings  for  the 
Paterson  Oeat  Falls  National  Historical 
Park  (NHP)  Federal  Advisory 
(annmi.ssion. 

DATES:  rhe  Uommission  meeting  is 
schednled  for  March  7.  2013. 

7'/me:This  meeting  will  begin  at  2:00 
]).m.  and  will  end  by  .5:00  ]).m. 

Location:  The  meeting  will  be  held  at 
the  Paterson  Mu.seum.  2  Market  Street 
(intersection  of  Market  and  S])ruce 
Streets).  Paterson,  NJ. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darren  Boch,  Superintendent.  Paterson 
Great  Falls  National  Hi.storical  Park,  72 
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McHride  Avenue.  Paterson.  N)  ()7.')()1, 
telephone  (‘)73)  .')23-2(i30. 
SUPPLEMENTARY  INFORMATION:  Under 
sectit)!!  l()(a)(2)  of  the  Federal  Advisory 
(ioininittee  Act  (.I  II.S.U.  A])]).),  this 
notice  announces  a  meeting  ol  the 
Paterson  (ireat  halls  NUP  Imderal 
Advisory  (iommission.  The  Pater.son 
Uniat  Falls  NllP  h'ederal  Advisory 
Uoinnii.ssion  was  authoriz(id  hv 
Uongress  and  sigmul  hv  the  President  on 
Marc:h  30.  2000,  (Pnh.  L.  11 1-11.  Title 
VII.  .Subtitle  A.  .Section  7001, 

.Snh.section  e)  “to  advise  the  .Secnitarv  in 
the  develo])inent  and  impleinentation  of 
th(!  management  plan."  To])ics  to  he 
discussed  include  Advisory 
(iommi.ssion  comments  and  suggestions 
for  draft  alternatives  for  the  Paterson 
Ureat  Falls  NHl^  Ueneral  Manageimiiit 
Plan. 

The  meetings  will  he  o])en  to  the 
public  and  time  will  he  niserved  (luring 
each  meeting  for  ])uhlic  comment.  Oral 
comments  will  he  summarized  for  the 
nicord.  If  individuals  wish  to  have  their 
comments  recorded  verbatim,  they  must 
submit  them  in  writing.  \Yritt(!n 
comments  and  nuiuests  for  agenda  items 
may  be  sent  to:  Federal  Advisorv 
Uommission.  Paterson  Ureat  Falls 
National  Historical  Park.  72  McUride 
Avcmue,  Pat(;rson.  N)  ()7.'i()l. 

Ihdbre  including  vour  address. 
tele|)hone  number,  email  addre.ss,  or 
other  pcM'.sonal  idtmtifving  information 
in  your  comnumt.  vou  should  he  aware 
that  your  entire  comment — including 
your  personal  identifying  information — 
may  In;  made  ])ublicly  available  at  .tny 
time.  While  you  can  ask  us  in  your 
comment  to  withhold  your  personal 
iihmtifying  information  from  ])uhlic 
review,  we  cannot  guarantee  that  we 
will  b(!  able  to  do  so.  All  comments  will 
he  made  part  of  the  j)uhlic  record  and 
will  be  electronically  distributed  to  all 
Uommittee  members. 

l)iil(!(l:  I'lTniiiry  1.3.  2013. 

.Ainandii  lones. 

(Aimnuinilv  Pltinnur.  Park  Pkinnini^uml 
Simcidl  Studies.  X'dlioiuil  Park  Sdi  vicc, 
Xorlhddsl  lid^ion. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-NERO-GATE-12319;  PPNEGATEBO, 
PPMVSCS1Z.Y00000] 

Notice  of  March  12,  2013  Meeting  for 
Fort  Hancock  21st  Century  Advisory 
Committee 

agency:  National  Park  Service.  Interior. 


ACTION:  Meeting  notice. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  fir.st  nuuiting  of  the  f’ort  Hancock 
21st  Uentury  Advisory  Uommittee. 

DATES:  The  public  meeting  of  the  Fort 
Hancock  21.st  (ientury  Advisory 
Uommittee  will  lu!  held  on  March  12, 
2013.  at  0:00  a.m.  (Fastern). 

ADDRESSES:  The  committee  members 
will  meet  at  Ocean  Place  Resort  and 
.Spa,  1  ()c(!an  13onlevard,  bong  llranch, 

N)  07740.  lMea.se  check 

\v\v\\\  fort Iuin(:()(:k2 1st cdntinY.oi'd  for 

additional  information. 

Agenda;  Uommittee  meeting  will 
consist  of  the  following: 

1.  Welcome  and  Introductory  Remarks 

2.  FMnalize  ()])erating  Procedures 

3.  Discussion  of  Factors  Affecting  Reuse 

of  the  Historic  Buildings  at  Fort 
Hancock 

4.  .Selection  of  (ioT'.hairs 
I’otential  Frameworks  and  Reuse 

.Scenarios 

0.  Uommittee  Work  Plan 

7.  f'ntnre  (Committee  Activities,  Meeting 

Schedule.  Work  Plan 

8.  Public  (x)unnent 
1).  Adjournment 

The  final  agenda  will  he  |)osted  on 
w  \v\v.  fort luin(:o(:k2 1st contuiv.or;^  prior 
to  each  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
b’urther  information  concerning  the 
meeting  may  be  obtained  from  )ohn 
Warren,  Uateway  National  Recreation 
Area.  210  New  S'ork  Avenue.  .Staten 
Island.  NY  1030.'5.  at  (718)  3.'j4-40()8  or 
mnail: 

forthonco(:k21stcontur\’@vohoo.com,  or 
visit  the  Advisory  ('.ommittee  Web  site 
at  WW  W. fort hon(:o(:k21st<:(;ntiirv.or<>. 
SUPPLEMENTARY  INFORMATION:  Under 
section  l()(a)(2)  of  the  Federal  Advisory 
(Committee  Act  (.'5  U..S.U.  App.).  The 
purpose  of  the  committee  is  to  provide 
advice  to  the  Secretarv  of  the  Interior, 
through  the  Director  of  the  National 
Park  .Service,  on  the  development  of  a 
reuse  plan  and  on  matters  relating  to 
future  uses  of  certain  buildings  at  Fort 
Hancock  within  (Jatewav  National 
Recreation  Area. 

The  meeting  is  open  to  the  public. 
Interested  members  of  the  public  may 
l)r(!S(‘nt.  either  orally  or  through  written 
comments,  information  for  tlu) 
committee  to  consider  during  the  public 
meeting.  Attendees  and  those  wishing  to 
])rovide  comimmt  are  .stronglv 
encouraged  to  preregister  through  the 
contact  information  ])rovided.  The 
public  will  be  able  to  comment  on 
March  12,  2013,  from  4:00  p.m.  to  4:4.'5 
p.m.  Written  comments  will  be  accei)ted 
prior  to,  during  or  after  the  meeting.  Due 
to  time  constraints  during  the  meeting. 


the  committee  is  not  able  to  read  written 
public  comments  submitted  into  the 
record.  Individuals  orgn)U]).s  recjuesting 
to  make  oral  comments  at  the  public 
committee  meeting  will  he  limited  to  no 
more  than  .'i  minutes  per  s])eaker. 

Before  including  your  address, 
tele])hone  numher.  email  address,  or 
other  personal  indentifving  information 
in  your  written  comments,  you  should 
he  aware  that  vour  entire  comment 
including  your  personal  identifving 
information  may  he  made  publicly 
available.  While  you  can  ask  us  in  vour 
comment  to  withhold  your  ])er.sonal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so.  All  comments  will 
he  made  part  of  the  jnihlic  record  and 
will  be  electronically  distributed  to  all 
committee  members. 

Datiul:  F’ehniiirv  12.  2013. 

I.iiulu  ('anzaiielli, 

Siii)drinti!iuldiit.  (kildway  .X’dlioiidl  tidcivdlion 
Arad. 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-405,  406,  and 
408  and  731-TA-899-901  and  906-908 
(Second  Review)] 

Hot-Rolled  Steel  Products  From  China, 
India,  Indonesia,  Taiwan,  Thailand,  and 
Ukraine;  Notice  of  Commission 
Determination  To  Conduct  Full  Five- 
year  Reviews 

AGENCY:  United  .States  International 
Trade  Commission. 
action:  Notice. 

SUMMARY:  The  (Commission  hereby  gives 
notice  that  it  will  jiroceed  with  full 
reviews  pursuant  to  section  7.')l(c)(.'i)  of 
the  Tariff  Act  of  1030  (19  U.S.C. 
I(i75(c)(.')))  to  determine  whether 
revocation  of  the  countervailing  dutv 
orders  on  hot-rolled  steel  products  from 
India,  Indonesia,  and  Thailand  and  the 
revocation  of  the  antidumping  duty 
orders  on  hot-rolled  steel  products  from 
(China.  India.  Indonesia,  Taiwan, 
Thailand,  and  Ukraine  would  he  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  within  a  rea.sonahly 
fore.seeahle  time.  A  .schedule  for  the 
reviews  will  he  established  and 
announced  at  a  later  date.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  (Commi.ssion’s 
Rules  of  Practice  and  Procedure,  part 
201 .  subparts  A  through  E  (19  (CFR  jiart 
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201),  and  part  207,  .sul)parts  A,  13.  E,  and 
F(10  CFR  ])art  207). 

DATES:  Efffictivc  DuUr.  F(!l)niary  4.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Natlianael  ('omly  (202-20.')-31 74), 

OH'ice  of  Investigations.  IJ.S. 

International  Trade  Cioininission,  .100  E 
Street  S\V..  Wasliington,  13(1  20431). 

1  l(!aring-ini])aire(l  persons  c:an  obtain 
infbrniation  on  this  matter  l)v  contacting 
the  (lommission's  'TDD  terminal  on  202- 
20,1-1810.  Eersons  with  mol)ility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
(lommi.ssion  should  contact  the  (3fTice 
ol'tlie  Secretary  at  202-201-2000. 

General  information  concerning  tlie 
Gommission  may  also  he  obtained  by 
accessing  its  Internet  .server  [httf):// 

WWW’. iisilc.gov).  The  public  record  for 
the.se  niviews  may  l)e  viewcul  on  th(! 
Gommi.ssion’s  electronic  docket  (EDLS) 
at  http://cdis.iisitc.gov. 

SUPPLEMENTARY  INFORMATION:  (3n 
February  4.  2013.  the  Gommission 
determined  that  it  slionld  ])roceed  to 
foil  reviews  in  the  .sul)j(!ct  fiv(!-vear 
reviews  i)ursnant  to  section  711(c)(1)  of 
tlie  Act.  'The  Gommission  found  tliat  the 
domestic  interested  jKirty  group 
resijonse  to  its  notice  of  in.stitution  (77 
Tl<  00078,  Novemhm’  1, 2012)  was 
adecpiate  and  that  the  respondent 
interested  |)artv  grouj)  responses  with 
resjKict  to  Taiwan  and  Tliailand  were 
adecjuate,  and  decided  to  c:onduct  full 
revi(!ws  of  the  antidum])ing  dutv  orders 
on  liot-rolled  steel  products  from 
Taiwan  and  'Tliailand  and 
countervailing  duty  order  on  liot-rolled 
.steel  products  from  'Thailand.  The 
Gommission  found  that  the  resjiondent 
interested  party  grouji  resjionse  with 
respect  to  Ghina.  India.  Indonesia,  and 
Ukraine  was  inadequate.  However,  the 
Gommi.ssion  determined  to  conduct  full 
reviews  concerning  ihe  orders  on  hot- 
rolled  steel  |)rodncts  from  Gliina.  India. 
Indonesia,  and  Ukraine  to  promote 
administrative  efficiency  in  light  of  its 
decision  to  conduct  full  reviews  with 
nispect  to  the  orders  on  subject  imjiorts 
from  'Taiwan  and  'Thailand.  A  nicord  of 
the  GommissioiKirs’  votes,  the 
Gommi.ssion’s  statement  on  adecpiacy. 
and  anv  individual  (Commissioner's 
.statements  will  he  available  from  the 
(Iffice  of  the  Secretary  and  at  the 
Gommi.ssion’s  Web  site. 

Authority:  'These  reviews  are  being 
conducted  under  authority  of  title  Vll  of 
the  'Tariff  Act  of  1930;  this  notice  is 
jiuhlished  pursuant  to  section  207.02  of 
the  Gommission’s  rules. 

Issued:  Eeliruarv  l.'t.  2013. 


8v  order  of  the  (Cominissioii. 

Lisa  R.  liaiTon, 

Acting  SccrcldiT  to  the  (ioniinission. 

|I  K  Doc.  2()13-():i7im  Kilecl  2-H)-i:i;  H:4.'')  mn| 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP  (NIJ)  Docket  No.  1615] 

Review  of  Gun  Safety  Technologies 

AGENCY:  National  In.stitnte  of  justice. 
IP(3.  13(3). 

action:  Notii:e. 


SUMMARY:  Following  the  President’s 
Plan  to  reduce  gun  violence  released  on 
lanuarv  10,  2013,  the  U.S.  Dejiartment 
of  lustice,  Gffice  of  lu^tice  Programs, 
National  Institute  of  justice  (Nlj)  is 
conducting  a  review  of  exi.sting  and 
emerging  gun  safety  technologies  and 
plans  to  issue  a  rejjort  on  the 
availahility  and  u.se  of  those 
technologies.  Nlj  .seeks  in])ut  from  all 
interested  stakeholders  to  hel])  inform 
its  technology  a.sse.ssment  and  market 
research  of  exi.sting  and  emerging  gun 
safetv  technologies  that  would  he  of 
interest  to  the  law  enforcement  and 
criminal  justice  communities  and  others 
with  an  interest  in  gun  safetv. 
Rejn’esentative  stakeholders  inedude.  hut 
are  not  limited  to,  law  enforcement,  gnn 
safety  subject  matter  exiierts,  firearms 
manufacturers,  firearms  experts, 
manufacturing  engineers,  biometrics 
specialists,  radio  frequency 
identification  (RFID)  engineers, 
microelectronics  exi)ert.s,  or  others  with 
relevant  training  and  experience.  'Those 
individuals  wi.shing  to  provide  relevant 
comments  or  information  are  directed  to 
the  following  Web  site:  https:// 

WWW.  just  nct.org/gun_safctv_tcchnologv/ 
.  Relevant  comments  or  information 
may  also  he  emailed  to  the  following 
address: 

gunsafctvtcchnologv@usdoj.gov. 

DATES:  Relevant  comments  or 
information  mu.st  he  received  by  1  ]).m. 
Eastern  'Time  on  April  8.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Institute  of  justice,  hv 
tele])hone  at  (202)  307-2942  |Nole;  'This 
is  not  cl  toll-free  telephone  numherj. 

Gregory  K.  Ridgeway, 

Acting  Director.  iVnIionnt  Institute  of  Justice. 

I  I  K  Ooc.  2(n:t-();t8H4  l•■il(ul  2-19-1  :i:  8:4.'’)  mill 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

RIN  1219-AB73 

Pattern  of  Violations 

AGENCY:  Mine  Safety  and  Health 
Admini.stration,  Labor. 

ACTION:  Notice  of  (3MB  approval  of 
information  collection  reejuirements. 


SUMMARY:  'The  Pajierwork  Reduction  Act 
(PRA)  re(|uires  this  notice  to  .set  forth 
the  effectiveness  of  information 
collection  rerinirements  contained  in  the 
final  rule  on  Pattern  of  Violations. 

DATES:  'The  (3ffice  of  Management  and 
Budget  ((3MB)  authorization  for  this 
information  collection  exjiires  on 
February  29.  201  (i. 

FOR  FURTHER  INFORMATION  CONTACT: 

(deorge  F.  'Triehsch.  Director,  (3ffice  of 
Standards.  Regulations,  and  Variances, 
MSHA.  1100  Wilson  Boulevard,  Room 
2310,  Arlington.  Virginia  22209-3939, 
trich.sch.gcorgc@doI.gov  (email),  202- 
093-9440  (voice),  or  202-093-9441 
(facsimile). 

SUPPLEMENTARY  INFORMATION:  (3n 
February  8.  2013,  the  Gffice  of 
Management  and  Budget  (GMB) 
ap])roved.  under  Gontrol  Number  1219- 
0110,  the  Department  of  Labor’s 
information  collection  recpie.st  under  the 
PRA  for  prox  isions  associated  with  30 
GFR  104.2(a)  for  the  final  rule  published 
in  the  Federal  Register  on  januarv  23, 
2013  (78  I'R  1011).  'The  final  rule' 
revised  the  Agency’s  exi.sting  regulation 
for  ])attern  of  violations.  'The  effective 
(late  of  the  final  rule  is  March  21,  2013. 

Under  the  PRA,  an  agency  may  not 
conduct  an  information  collection 
nnle.ss  it  has  a  currently  valid  GMB 
approval.  GMB  had  not  provided  a  PRA- 
mqnired  approval  for  the  revised 
information  collection  jirovisions 
associated  with  30  GFR  104.2(a)  at  the 
time  the  final  rule  was  published  (44 
U.S.G.  3107(a)(2)).  'Therefore,  in 
accordance  with  the  PRA.  the  effective 
date  of  the  information  collection 
provisions  associated  with  the  revi.sed 
rule  was  delayed  until  GMB  a|)proved 
the  collection  (44  U..S.G. 

310()(c)(l )(B)(iii)(V))  on  Imhrnarv  8. 
2013.  'This  GMB  authorization  expires 
on  February  29,  2010. 

Hated:  I'etiriiary  13.  2013. 

George  F.  Triehsch, 

(Jert  i  f}  i i  ig  (  jfficer. 

|FK  Ooc.  2(11.3-0.3797  Filed  2-19-13:  8:4.3  iiinl 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  tin;  iMMleral 
Advisory  (loinmittcu?  Act  (Pul).  L.  t)2- 
4()3  <is  amended),  the  National  Sci(;nce 
l''onndation  announces  the  following 
iiMuiting: 

iVu/nc: .Siti!  \’isil  review  ol  llii!  Malcaials 
K(!S(!an:h  .Science  and  lingimuM  ing  (aailer 
(MK.Sl-K!)  at  llu^  llniversilv  of  Wisconsin — 
Madison  hv  N.Sl-’  l)i\'ision  ol  Materials 
Reseai-ch  (i)MK) 

Dates  Times:  March  1,^.  20  Kl.  7:4.1  a.in.— 
5:00  p.in. 

Place:  IJnivcM'silv  of  Wisconsin — Madison. 
Madison.  WI. 

Tvpt:  of  Mei'lin;^:  I’arl-open. 

Contact  Person:  Dr.  Sean  L.  |ones.  Program 
Director.  Matcnlals  R(!S(!arch  .Sciemee  and 
Engineering  (',ent(!rs  Program.  Division  of 
Materials  Riisearch.  Room  lOli.l.  National 
.St:ienc(!  l•’olmdation.  4201  Wilson  Itonlevard. 
Arlington.  VA  22230.  Telephone  (703)  202- 
2080. 

Purpose  ofMeetin;^:  'To  pro\'ide  advice  and 
recoimmmdalions  concerning  further  siipjiort 
oftlu!  MR.SELat  tin?  University  of  Wisconsin 
at  Madison. 

Pridav.  March  15.  2013 
7:45  a.m.-0:00  a.m.  {los(;d — Executive 
.Session 

0:00  a.m.-4:15  p.m.  Open — Revimv  oftlu; 
Wisconsin  MRSIX) 

4:15  p.m.-5:00  p.m.  (losed — Executive; 
.Session 

Peason  for  f.Vos/ng;  'Tin;  work  l)(;ing 
n;vi(;wed  may  inchuh;  information  of  a 
jiroprietary  or  coidid(;ntial  nature;.  ine:lneling 
le;e:linie;id  infeermatieen:  finane;iiil  elatii.  sne:h  as 
salarie;s  anel  |)e;rse)nid  infe)rmiilie)n  e:e)ne:e;rning 
inelivielmds  iisse)e:iiite;el  with  the;  pre)])e)Sids. 
'The;se;  imitters  are;  e;xe;mpt  imele;r  5  U..S.(',. 
552t)(e:).  (4)  ami  (0)  e)f  llie;  (;e)\  e;rnme;nt  in  the; 
.Simsliine;  Ae:t. 

Date;el:  E(;l)reiar\’  14.  2013. 

Susaiine  Bolton, 

Committee  Manat’ement  Officer. 

|FK  Dete:.  2ni;t-()3«l  1  File;el  2-19-i:i:  «;4.5  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Materials 
Research;  Notice  of  Meeting 

In  acconlanco  with  the  I’edcral 
Advi.sorv  (Committee  Act  (Pub.  L.  02- 
483  a.s  amoiuicd),  the;  National  .Scionco 
Fonnehilion  annonncc.s  the  following 
nuHiling; 

.Site;  X'isil  re;vie;w  e)f  the;  M;ite;riiils 
Re;se;are :h  .Se:ie;ne:e;  emel  Engine;e;ring  (;e;nle;r 
(MR.Sl'X;)  at  Ne)rlhwe;ste;rn  U]iive;rsily.  alse; 
e:alle;el  the;  Mull iftme:lie)nal  Niinoscale; 
Mate;rial  .Slrue:tnre;s  Male;riids  Re;se;are:h 
.Se:ie;ne:e;  iinel  lXigine;e;ring  (’,e;nler.  hv  N.SE 
Divisie)!)  e)f  Materi.ds  Re;seare:h  (DMR)  #1203. 

Dates  (t  Times:  Mare:h  14.  2013.  7:45  a.m.- 
5:00  p.m. 


Place:  Ne)rlhwe;sle;rn  I  inive;rsilv.  Eviinslem. 
IE. 

Type  of  Me(‘tini’:  Pin  l-e)|)e;n. 

Contact  Person:  Dr.  .Se;im  E.  |e)ne;s.  Preegram 
Dire;e;te)r.  Miite;ri:ds  Re;se;iire:h  .Se:ie;ne:e;  iinel 
lvngine;e;ring  (;e;nle;rs  Preigram.  Divisiem  of 
Miile;riids  Re;se;iire;h.  Reieim  1005.  Niitieimil 
.Se:ie;ne:e;  Femnelaliein.  4201  Wilson  Beuileevarel. 
.Xrlinglem.  VA  22230.  'Te;le;phe)ne;  (70.'{)  202- 
2080. 

Purpose  of  Meetinii:'\'o  preivieie;  iul\  ie:e;  iinel 
reie'.emimemeliiliems  e:e)ne:e;rning  fiirlhe;r  sii|)peirl 
eifihe;  MR.SIXlal  Ne)rlhwe;sle;rn  I  lnive;rsily. 

AtJENDA 

Thursday,  Marc:li  14,  2013 

7:45  a.m.-0:00  a.m.  (lleiseel — l';xe;e:iilive; 
.Se;ssiem 

0:00  a.m.-4:1 5  p.m.  Oiien — Re;vie;w  eif  the; 

Neirthwesleirn  MRSEC 
4:15  |). III. -5:00  p.m.  (lloseel — Exei:ntive; 
.Session 

Iteason  Tor  Closin^:'Vhv  work  being 
revieweel  iniiv  incliiele  information  of  a 
projirietiiry  eir  e:onfiele;ntiiil  nature;.  ine:hieling 
te;e;hnie:al  inleirniiiliem:  finime:iid  ehila.  sue:h  iis 
salarie;s  iinel  peirsemal  infeirmiiliein  e:e)ne:e;rning 
inelivieluals  iisse)e:iiite;el  with  the;  pre)|)e)Sids. 
'The;se;  malte;rs  are;  e;xe;m|)l  miele;r  5  l)..S.(;.  552 
h(e:).  (4)  ami  (ti)  eif  the;  (;e)vernnie;nl  in  the; 
.Sunshine;  Ae;t. 

Dale;el;  Fe;l)riiiiry  14.2013. 

Susanne  Beillein, 

Committee  Manat‘(‘ment  Officer. 

|FK  lien:.  2t)i;Mi:t«12  Filial  2-10-i;t:  8:4.5  iillll 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Public  Availability  of  the  National 
Science  Foundation  Analysis  of  the 
201 1  Service  Contract  Inventory  and 
the  Plan  for  Analyzing  the  2012  Service 
Contract  Inventory 

AGENCY:  Niitional  .Science  Foundation. 
ACTION:  Notice  of  Public  Availability  of 
the  Aiiitly.si.s  of  the  201 1  .Service 
Contract  Inventory  and  tin;  Plan  for 
Analyzing  the;  2012  .Service  Contract 
Inventory. 

SUMMARY:  In  accordance  with  .Section 
743  of  Divi.sion  C  of  the  Con.solidated 
A])])ropriation.s  Act  of  2010  (Pub.  L. 

1 1 1-1 1 7).  the  National  .Science 
Foundation  i.s  ])nl)li.shing  thi.s  notice  to 
iidvise  the  inihlic  oftlu;  availability  of 
tlu;  Aiiiilv.si.s  of  the  201 1  .Service 
Contract  Inventory  and  the  Plan  for 
Aiiiilyzing  the  2012  .Service  Contnicl 
Inventory.  The  inventory  has  been 
developitd  in  accordance  with  guidance 
issued  on  November  .5.  2010,  and 
Deceml)(;r  l‘E  201 1 ,  by  the  Office  of 
Maiuigement  and  Piulget's  Offici;  of 
Federal  Procurement  Policy  (OFPP). 
Oh^PP's  guidance  is  available  at  http:// 
w'ww.whitehoiise.aov/y.iUis/defauli/ files/ 
oiub/pvocuiv.inent/  nuuno/sevvice- 


coniraci-inventoiies-auidance- 
ll()r)2()l().pdfd\u\  http:// 
www.whUehouse.aov/sHes/defdidt/ files/ 
oiuh/proeiireinent/nieino/service- 
eontmei-iin’enloiY-aiddcinee.pdf.  The 
Natioiiiil  .Scittnci;  Foundation  hits  postitd 
its  Analysis  of  the  201 1  .Sitrvice  Contract 
Inventory  and  tlu;  Plan  for  Analyzing 
tlu;  2012  .S(;rvic(;  Contract  lnv(;ntorv  on 
the  National  .Sci(;nce  Foundation 
honu;])age  at  the  following  links:  blip:// 
w’wiv.nsf.gov/piiblicdlioiis/ 
pub_sumin.jsp?ods_kev=nsfl  3(l55bii]):// 
www’.nsf.oov/publicdtions/ 
pub  sumni.jsp?ods_kev=nsfl  3056. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  s(;rvic;e  contract 
inventory  should  he  directed  to  Richard 
Pihl  in  the  BFA/DACS  at  703-202-730.5 
or  rpibl@nsf.go\’. 

Dal(;d:  F(;hniarv  14.  2013. 

Su/.anm;  Plim|)ton, 

Reports  Clearance  Officer.  National  Science 
Ponndation. 

|FR  Due.  2(n3-():i82;i  Filiid  2-l!l-i;!:  8:45  ani| 

BILLING  CODE  7555-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0033] 

Acceptability  of  Corrective  Action 
Programs  for  Fuel  Cycle  Facilities 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Draft  NURl'Xk  recpiest  for  ])uhlic 
comment. 

SUMMARY:  The  II..S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  for  jnihlic 
comment  draft  Nl]REC-21.54 
“Acceptability  of  Corrective  Action 
Programs  for  Fuel  Cycle  Facilities."  The 
draft  NUREC  jirovides  guidance  to  the 
NRC  staff  on  how  to  determine  whether 
a  Cornictive  Action  Plan  (CAP) 
submitted  by  the  licensee  of  a  fuel  cycle 
facility  is  acceptable. 

DATES:  Comments  may  he  submitted  by 
Ajiril  22.  2013.  Comments  received  after 
thi.s  date  will  he  considered,  if  it  i.s 
])ractical  to  do  so.  but  tlu;  NRC  staff  is 
able  to  en.sure  consideration  only  for 
comments  r(;c(;ived  hefon;  thi.s  date. 
ADDRESSES:  Yon  may  access  information 
and  comment  submissions  r(;lated  to 
this  document,  which  the  NRC 
possesses  and  an;  jnihlically  available, 
by  searching  on  blip:// 
www.regdldiions.gov  under  Docket  ID 
NRC-2()  13-0033.  You  may  submit 
comments  by  any  oftlu;  following 
nu;tho(l.s: 

•  Federal  Huleiudking  Web  site:  Co  to 
bitp://n  \v\v. reguldtions.gov  and  .search 
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Ibr  Docket  ID  NRC-2()1 3-0033.  Address 
(luestions  about  NR(]  dockets  to  (kirol 
(ial  higher;  telejihone:  301-4‘)2-3()()8: 
email:  (J(irol.('j(ill(igh(;i'@nr(:.‘>()V. 

•  Mail  coiunumts  to:  (aiuly  Hladey. 
(liiei.  Rules,  Annouucenients,  and 
Directives  Branch  (RADB),  OlTice  of 
Adiuiiiistration,  Mail  Stop:  I  WB-O.'i- 
1301 M,  l]..S.  Nuclear  Regulatorv 
(loinmi.ssiou.  VVashington,  IXi  20.'i!i.'i- 
0001. 

•  Fox  coininciils  to:  RADB  at  301- 
402-3440. 

For  additional  direction  on  acc:essing 
inrorniation  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  (Comments"  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

.Sabrina  Atac:k,  Office  of  Nuclear 
Material  Safety  and  .Safeguards,  II. S. 
Nuclear  Regulatory  Oommission, 
VVashington,  DO  2().^).'5.0-0001 ;  telejihone; 
301-402-3204:  email 
S(iI)rin(t.At(ick@nrc.<’ov. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Oomments 

A.  Accossini’  Infonnotion 

Blease  refer  to  Docket  ID  NRO-2013- 
0033  when  contacting  the  NRO  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  this  document  bv 
any  of  the  following  methods: 

•  Fodorol  liiiicnjdking  Woh  silo:  do  to 
111  tp://\v\v\v.rogii  lot  ions. gov  and  search 
for  Docket  ID  NRd-201  :Uo033. 

•  NHC's  Agoncvwido  Docinnents 
Across  and  Manogoinont  Svstoin 
(ADAMS):  You  may  access  publicly- 
availaliie  dot:ument.s  online  in  the  NRC 
Library  at  Iittp://\v\v\v.nr(:.gov/roading- 
vin/adams.htnd.  To  begin  the  search, 
select  “ADAMS  Public  Docuinonts''  and 
then  .select  “Bogin  Wob-basod  ADAMS 
Sourcb."  F’or  problems  with  ADAM.S, 
please  contact  the  NRd's  Public 
Document  Room  (PDR)  reference  staff  at 
l-8()()-3‘)7-42()9,  301-41. '1-4737.  or  by 
email  to  })(b .rosourco@nrc.gov.  'fhe 
ADAM.S  accession  number  for  each 
document  referenc:ed  in  this  notice  (if 
that  document  is  available  in  ADAM.S) 
is  ])rovided  the  first  time  that  a 
document  is  referenc(ul.  'fhe  draft 
NllRFdi  is  available  under  ADAM.S 
At:cession  No.  ML13030A020. 

•  NBCAs  PDB:  You  may  examine  and 
])urc;hase  copies  of  j)ublic  documents  at 
the  NRd's  PDR,  Room  ()1-F21,  One 
White  Flint  North,  ll.'l.'i.'i  Rockville 
Pike.  Rockville,  Maryland  208.'i2. 


B.  Submitting  (ionnnonts 

Please  include  Docket  ID  NRd-2()13- 
00.33  in  the  sul)j(;ct  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRd  is  able  to  make  your 
comment  submission  available  to  tin; 
public;  ill  this  docket. 

The  NRd  cautions  you  not  to  include 
identifying  or  contact  information  that 
that  you  do  not  want  to  be  publicly 
disclosed  in  your  comment  submi.ssion. 
The  NRd  will  post  all  comment 
submissions  at  http:// 

WWW. rogulutions.gov  as  well  as  entca'  the 
comment  submissions  into  ADAMS. 

The  NRd  does  not  routinely  edit 
comment  .submissions  to  remove 
identifying  or  contact  information. 

If  you  are  recjiicxsting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRd,  then  you  should 
inform  those  i)er.son.s  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  he  publicly 
disclosed  in  their  comment  submi.ssion. 
Your  recpie.st  should  stale  that  the  NRd 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAM.S. 

II.  Background 

The  NRd  staff  has  nivised  .Section 
2.3.2  of  the  NRd  linforcemenl  Policy 
(ADAM.S  Accession  No.  ML1234{)A29.'5) 
to  disposition  .Severity  Level  IV 
violations  for  Fuel  dvcle  Fac:ilities  as 
non-cited  violations  if  the  NRd 
determines  that  the  licen.see's  dAP  is 
effective,  the  licensee  (mters  the 
violation  in  its  dAP.  and  other  criteria 
in  .Section  2.3.2  of  the  Enforcement 
Policy  are  met.  The  pur|K)se  of  draft 
Nl!REd-21.'j4  “Acceptability  of 
dorrective  Action  Programs  for  Fuel 
dycle  F’ac:ilitie.s,”  is  to  provide  guidance 
to  tin;  NRd  staff  on  how  to  determine, 
from  a  licensee’s  dAP  licensing 
submittal,  that  a  dAP  is  acceptable. 

Ait(;r  the  NRd  staff  determines  that  the 
dAP  is  acceptable,  the  dAP  lic;ensing 
submittal  will  be  incorporat(;d  into  the 
license  and  implementation  of  the  dAP 
will  be  v(;riiied  by  an  NRd  insiiection 
using  a  dAP  in.s])ection  proc(;dure.  After 
the  NRd  ins])ection  verifies  that  the 
liccaisee  has  imjilemented  its  dAP  in 
accordance  with  the  license  and  the 
lic(;n.see’.s  dAl’  implementing 
j)rocedures.  then  the  NRd  will  consider 
the  dAP  to  be  effective  for  the  ])urpose,s 
of  .Section  2.3.2  of  the  Enforc(;ment 
Policy. 

Propo.sod  Action 

By  this  action,  the  NRd  is  r(;(iuesting 
])uhlic  comments  on  the  draft  NlIREd. 


The  draft  NlIREd  |)rovides  guidance  to 
the  NRd  staff  on  how  to  determine 
whether  a  dAP  submitted  by  the 
licensee  of  a  fuel  cycle  facility  is 
acce])tal)le.  'I’he  NRd  staff  will  ctmsider 
any  ])ublic  comments  ])rior  to 
developing  the  final  NlIREd. 

I)al(!(l  ill  Rockville.  Miirvliuid,  this  1  llh  day 
ol  I  'liliriiiirv  20 1.3. 

I'or  till!  Nucleiir  Kegiiliilorv  Commission. 
Marissa  (L  Hailey. 

Dopuly  Director.  Division  oj  Fuel  (iyclo  Safely 
and  Safegiiards.  Olfico  of  S'nclear  Maleriid 
Safetv  and  Safeguards. 

IKK  Doc.  2l)i:i-():!H(i2  Kited  8:4.*i  am| 

BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-295  and  50-304;  NRC- 
2013-0034] 

Zion  Nuclear  Power  Station,  Units  1 
and  2;  ZionSolutions,  LLC; 
Consideration  of  Indirect  Transfer 

AGENCY:  Nucleiir  Regulatorv 
dommi.ssion. 

ACTION:  Riiipie.st  for  license  transfer; 
o])])ortunity  to  comment:  opportunitv  to 
reijuest  a  hearing  and  iietition  for  leave 
to  intervene:  order. 

DATES:  domments  must  be  filed  by 
Miirch  22.  2013.  A  reipiest  fora  hearing 
must  be  filed  by  March  12.  2013. 
ADDRESSES:  You  may  access  information 
iind  comment  submissions  related  to 
this  document,  which  the  NRd 
possesses  and  are  imblicly  available,  by 
seiirching  on  http:// www.roguiutions.gov 
under  Docket  ID  NRd-201 3-0034.  You 
may  submit  comments  by  any  of  the 
following  methods  (unless  this 
document  describes  a  different  method 
for  submitting  comments  on  a  specific 
subject); 

•  Fodorul  Buloinuking  Wob  sito:  do  to 
http:// WWW. rognlutions.gov  and  search 
for  Docket  ID  NRd-201 3-0034.  Address 
(juestions  about  NRd  dockets  to  Carol 
dallagher  301-402-3008;  email 
Curoi.CHdlughoi@nrc.gov. 

•  Mud  conunonts  to:  dhief.  Rules, 
Announcements,  and  Directives  Branch 
(RADB).  Office  of  Administration,  Mail 
.Stop:  TWB-O.l-BOIM,  ll.S.  Nuclear 
Regulatorv  dommission.  Washington, 
Dd  20.'').'j.'l'-0001. 

•  Fux  conunonts  to:  RADB  at  301- 
402-3440. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
.see  “Accessing  Information  and 
.Submitting  domments"  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
8.  Miekinan.  Project  Manager,  OITice  oi 
Federal  and  State  Materials  and 
Knvironmental  Management  Programs. 
IJ.S.  Nuclear  Regnlatorv  (lommission. 
Washington.  1X1  2().'j.‘i.l-0t)()l :  telei)hone: 
3()1-41.'>-3017:  or  mnail  at: 
j()lin.hi(:kni(in<S:nr(:.^()V. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Ini'ornialion  and 
Subinilting  Comments 

/\.  Accussin;^  Infoniuition 

Please  refer  to  Docket  ID  NRC-2013- 
0034  when  contacting  the  NRC,  about 
the  availability  of  information  regarding 
this  document.  Yon  may  acc;ess 
information  related  to  tliis  docnmeiit. 
which  the  NR(]  posse.sses  and  are 
])nhlicly  available,  by  any  of  the 
following  methods: 

•  Fedem/  Ihihuiuiking  U’eh  Site:  Go  to 
hlt})://\v\v\\'.iv<^iil(iti()ns.>^ov  and  search 
for  Dock(!t  ID  NRC-20i:Uo034. 

•  MlUi's  A}>en(:\  \\  i(ie  Docinneiits 
Access  ciml  M(in(i<’enient  System 
(AI)AMS):You  may  acce.ss  ])nhlicly 
available  doi:nments  online  in  tin;  NRC 
Library  at  http://\\  \y\\  .nrc.i:,oy/re(idim^- 
im/adams.btml.  To  begin  the  search, 
select  "ADAM.S  Public  Documents"  and 
then  sehict  "/ieg/n  W'eh-lnised  AlhWIS 
Search."  l•’or  problems  with  ADAMS. 
|)lea.se  contact  the  NRC’s  Public 
Docnmimt  Room  (PDR)  refenmce  staff  at 
1-800-307-4200.  301-11  .'■)-4737.  or  by 
email  to  pdr.res()iirce@nrc.gov.Tho 
ADAMS  acc(!Ssion  nnml)(!r  for  eac:h 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  ])rovided  the  first  time  that 
a  ilocnment  is  referenced.  The 
a|)plication  dated  January  10.  2013.  is 
under  ADAMS  Accession  No. 
ML13014A007. 

•  S’lUi’s  PDR:  You  may  (ixamine  and 
purchase  copies  of  i)ul)lic  documents  at 
the  NRC's  PDR.  Room  ()1-F21.  One 
White  Flint  North.  11. '55,')  Rockville 
Pike;.  Rockville.  Maryland  208.'52. 

R.  Submitting  (iomments 

Please  include  Docket  ID  NRC-2013- 
0034  in  the  subject  line  of  vonr 
comment  suhmi.ssion.  in  order  to  (;nsur(; 
that  the  NRO  is  able  to  make;  your 
e;e)mme;nt  sul)missie)n  available;  te;  the; 
public  in  this  eleecket. 

The;  NR(]  e:autie)n.s  ye)U  not  te;  ine:lnele; 
iele;ntiiying  e)re:e)ntact  infe)rmatie)n  tlnit 
ye)u  eh)  ne)t  want  te)  he;  publicly 
eliscle)se;el  in  ve)ur  e:omme;nt  snhmissieni. 
The;  NR(]  will  |)e)st  all  ceemment 
.sul)mi.ssie)n.s  ;it  http:// 
www.regubdions.gov  as  well  as  enter  the; 
ceemment  suhmissieens  into  ADAMS. 

The  NRC  de«;s  ne)t  reeutinelv  edit 


eiennment  suhmissieens  te)  re;me)ve; 
ielentilying  e)r  e;e)ntcie:t  infe)rmiitie)n. 

If  ye)u  lire;  re.'eieiesting  e)r  ;iggre;gating 
e:e)nnne;nts  fre)m  e)the;r  pe;rse)ns  ie)r 
suhmissie)!)  te)  the;  NRf],  the;n  ye)u  sheeidel 
infeerm  the)se;  pe;rse)ns  ne)t  te)  ine:luele; 
iele;ntifving  e)r  e:e)nt:ie:t  infe)rm;itie)n  th;it 
they  eh)  ne)t  want  te)  he;  pul)lie:lv 
dise:h)se;el  in  the;ir  e:e)mme;nt  suhmissieen. 
Ye)ur  re;(iue;.st  sheeulel  state;  th.it  the;  NRC 
eh)e;s  ne)t  re)utine;lv  e;elit  e:e)nime;nt 
seihmissieens  te)  re;me)ve;  sue:h  infe)rm;itie)n 
he;fe)re  milking  the  e;e)mme;nt 
submissions  available  te)  the;  puhlie;  eir 
e;nte;ring  the  ceemment  suhmi.ssieens  inte) 
ADAMS. 

II.  Furth(;r  Information 

'flu;  U.S.  Nne:h;ar  Re;gul<itorv 
Commission  (NRC)  is  e:e)nsieh;ring  the; 
issuance  e)f  an  Oreler  uneh;r  .see:tie)n 
.')(). 80  of  Title  10  e)f  the;  (Jade  of  Pedend 
Regulations  (10  CFR),  appre)ving  the; 
indiree:t  transfer  e)f  Facility  Operating 
License  Ne)s.  DPR-3t)  anel  DPR-48  for 
Zion  Nue:h;ar  Pe)we;r  Statie)n  Units  1  anel 
2  (Zion).  ine;lueling  the  Ce;neral  Lie:e;n.se; 
leer  the;  Zion  Ineleieendent  Spent  Fuel 
Ste)rage;  In.stallatieen  ("Zie)n  ISF.SI”). 
curre;ntlv  helel  hv  Zie)nSolutie)ns.  LL(; 
(ZS). 

III.  Introduction 

Hv  Oreler  ehiteel  Miiv  4.  200t).  the;  NRC] 
a])pre)veel  the;  tr<msfe;r  e)f  e:e)ntre)l  e)f  Zieen 
from  Fxe;h)n  Ce;ne;ration  Ce)m])imv.  LLC 
(‘‘Lxeleen")  te)  ZS.  anel  em  Se;])te;mhe;r  1. 
2010.  the;  NRC  issue;d  lie:ense; 
iunenehnents  te;  re;fle;ct  the;  tninsier  of  the 
Zion  lice;ns(;s  from  Fxelon  te)  ZS  e)n  that 
elate.  The;  ele;e:e)mmissie)ning  e)f  Zieen  is 
ae;tivelv  underwiiy.  and  pursuant  to  10 
(]FR  .')(). 82(a)(2),  the  operatieen  of  the 
Zion  Units  is  ne)  longer  authea  izeel 
uneler  the  10  CiFR  Part  .50  license;s. 

ZS,  a  wholly  owned  subsidiary  e)f 
Fnergy.Se)lulions  LL(i  (FS).  wiis 
e.stahlisheel  solely  for  the  purpeise  of 
iie:(|uiring  the;  Zleen  Units  anel  e;au.sing 
the  Zion  site  (e;xcept  for  the  Zion  ISFSI 
whe;re;  the  .s])e;nt  fuel  and  Cre;ater  than 
(dass  C  raeliocu:tive;  waste  will  he;  store;el) 
te)  he;  ile;e;ommissione;el  anel  rele;ase;d  feir 
unrestrie;te;el  use,  while;  maintaining  the; 
spent  nue:le;ar  fuel  anel  Cre;ate;r  them 
(dass  C,  raelie)iictive;  waste;  safe;lv  steereel 
in  the;  ZNPS  ISFSl.  FS  LLC  anel  FS 
guarante;ed  the;  perfe)rmane:e;  e)f  Z.S’s 
ele;e:e)mmissie)ning  eehligatieens  anel 
e)l)taine;d  a  .$200  millieen  le;tte;r  e)f  e:re;elit, 
payable;  to  a  l)ae;k-up  nue;le;ar 
ele;e:ommissie)ning  trust  (‘‘Hae:k-U]) 
ND'I"’).  In  aelelitie)!),  IvS  I.LC  has  grante;el 
an  irre;ve)e:al)le;  e;ase;me;nt  te)  elis|)e)sal 
e:apae;ity  at  its  Clive,  Utah  fae;ilitv  ie)r  the; 
elispee.sal  e)f  (dass  A  low  level  waste  frenn 
the  Zie)n  site,  and  this  elis])osal  capacity 
as.se;t.  together  with  re;late;d  ce)ntrae;tual 
rights,  are  helel  by  the;  Hack-U])  NlXr. 


Ae.e:e)reling  to  an  a])plie:ation  fe)r 
ii])l)re)v;il  elate;el  januarv  10.  2013 
(ADAMS  Ae:e;(;ssion  No.  ML1 3014A007). 
Z.S  is  re;eiue;sting  that  the  NR(-  e;e)nse;nt 
te)  the;  inelire;e;t  tnmsfer  e)f  e;e)ntre)l  e)f 
Fae:ilitv  ()i)e;r;iting  Lie:e;n.se  Ne)s.  DPR-30 
anel  DPR-48  lor  Zieen  helel  by  ZS. 
ine:lnding  the;  Ce;ne;ral  Lice;nse;  for  the; 

Zie)n  LSF.SI,  te)  the;  extent  re;ejuire;el.  fhe; 
inelire;e;t  transfe;r  e)f  e:e)ntrol  weenie!  re;snlt 
freem  ii  ])re)])ose;el  trans;ie:tie)n  whe;re;l)y 
the;  ultimate;  ])iU'e;nt  heeleling  e;om])imy  e)f 
Z.S.  I'lS.  weeulel  he;  ac(|uire;el  by  Re)e:kwe;ll 
He)lele:e).  Ine:..  ii  Delaw.ire;  e:e)rpe)nitie)n 
theit  w<is  fe)rme;el  lor  the;  pinpeese  e)f 
ae:e]uiring  F.S  anel  is  helel  by  e:e;rtain 
inve;.stnu;nt  fimel  entities  eerganizeel  by 
e:ontre)lle;el  affiliate;s  e)f  Energy  Capital 
Partne;rs  11.  LLC. 

While;  the  projeoseel  transaction  will 
re;sult  in  an  inelire;ct  transfer  of  centre)! 
e)f  Z.S  and  the;  Zieen  Lie:e;n,s(;s  helel  by  Z.S. 
no  e:hange;s  to  the;  e:urre;nt  te;e:hnie:al 
ejualifie;atie)ns.  finane;ial  a.ssurance;s,  e)r 
e)])e;r:itie)ns.  e)f  Z.S  as  the;  NR(.''.s  lie:e;nse;e; 
leer  Zieni  are;  l)e;ing  pre)])e).se;el  in  the; 
a])])lie:atie)n.  Furthe;r,  the;  e;le)sing  e)f  the; 
transae:tie)n  anel  the;  inelire;e:t  upstre;am 
e:hange;  e)f  e:e)ntrol  residting  the;re;fre)m 
will  ne)t  re;sidt  in  any  e:hange;  in 
])e;r,se)nne;l  re;s])e)nsil)le;  fe)r  e:e)nelne;ting 
lie:e;nse;el  iie;livitie;s. 

Pursuant  te;  10  C.f’R  .50.80,  ne)  lie:e;nse;. 
e)r  any  right  the;re;unele;r,  shall  he; 
transfe;rre;el.  elire;e:tlv  e)r  inelire;e;tlv. 
thre)eigh  transfer  e)f  e:e)ntre)l  e)f  the 
lie:e;nse;.  unle;ss  the;  (]e)mmissie)n  shall 
give;  its  e;e)nse;nt  in  writing.  The; 
Ce)mmissie)n  will  a])pre)ve;  ;m 
iepplie:<itie)n  fe)r  the;  inelire;e;t  transfe;r  e)f  a 
lie:e;nse;,  if  the;  Ce)mmissie)n  ele;te;rmine;s 
that  the;  inelire;e:t  transfer  will  not  affe;e:t 
the;  ejualiiie:atie)ns  of  the;  lie;e;nse;e  te;  holel 
the;  lie:e;nse;  anel  that  the;  transfer  is 
otherwi.se;  e:onsistent  with  a])i)lie;al)le; 
])re)visie)ns  of  law,  re;gulatie)ns.  anel 
Orele;r.s  issueel  by  the;  ('.ennmission 
pursuant  the;re;te). 

Hefeere;  is.suane:e  e)f  the;  pre)])e)se;el  eereler, 
the;  Commission  will  have  maele; 
finelings  re;e]uire;el  by  the;  Atomie;  Energy 
Ae;t  e)f  lt)54,  as  ame;nele;el  (The;  Ae:t),  anel 
the;  Ceemmission's  re;gulatie)ns. 

'Fhe  filing  e)f  reeiuests  fe)r  he;aring  anel 
pe;titie)ns  for  le;ave;  to  inte;rve;ne;.  emel 
writte;n  e:e)mme;nts  with  re;garel  te)  the; 
lie:e;nse;  transfe;r  a])])lie;atie)n.  are; 
elise:usse;el  l)e;le)W. 

HI.  Opportunity  To  K(;(pif;st  a  Hearing: 
Petition  for  Leave  To  Intervene 

Re;ejuire;me;nts  fe)r  he;aring  re;eiue;sts  anel 
petitieens  fe)r  leave;  te;  intervene;  are; 
feeunel  in  10  CFR  2.300,  "Hearing 
re;eiue;sl.s,  ])e;titie)ns  to  inte;rve;ne;. 
re;epiire;me;nts  for  staneling,  anel 
e:e)nte;ntions.”  Interesteel  pe;rse)ns  sheeidel 
e;e)nsidt  10  CFR  2.300,  whie;h  is  available 
at  the;  NRC’s  PDR.  le)e;ate;el  at  01-F21, 
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One  White  Flint  North,  ll.'j.'j.')  Rockville 
Pike,  Rockville.  MD  20852  (or  call  the 
FDR  at  800-307-4200  or  301-415- 
4737).  The  NRC]’s  regulations  are 
available  online  in  the  NRO  bihrarv  at 
htip://\\’\v\\’.nr(:.g()v/r(!(Hlin}>-rn}/(lo(:- 
collaci  i  oi  I  s/cfr/. 

Within  20  days  from  the  date  of 
])nt)lication  of  this  notic(!.  any  |)erson(s) 
whose;  interest  may  be  affected  bv  the 
Oommi.ssion's  action  on  the  application 
and  who  wishes  to  ])articipate  as  a  ])artv 
in  the  proceeding  mn.st  file  a  written 
r(;(inest  for  hearing  and  |)etition  ff)r 
leave  to  intervene  via  electronic 
submission  through  the  NR(7s  F-Filing 
.system.  As  reepnred  by  the 
(iommi.ssion’s  rides  of  practice  at  10 
Cl  R  2.300.  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  ])roceeding.  The  petition 
mn.st  provide  the  name,  address,  and 
telephone  number  of  the  ])etitioner  and 
.s])ecifically  exjilain  the  reasons  why 
intervention  should  be  iiermitted  with 
|)articnlar  reference  to  the  following 
factors:  (1)  The  natnri;  of  the  petitioner’s 
right  under  the  Act  to  be  maile  a  ])artv 
to  the  proceeding:  (2)  the  nature  and 
extent  of  the  iietitioner's  ])ro])ertv, 
financial,  or  other  intere.st  in  the 
proceeding:  and  (3)  the  jiossible  effect  of 
any  order  that  mav  he  entered  in  the 
])roceeding  on  the  petitioner’s  interest. 

A  ])(;tition  for  leave  to  intervene  mn.st 
also  include  a  sjjecification  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigatiid  in  the  liearing.  For  each 
contention,  the  petitioner  mn.st  provide 
a  specific  statement  of  the  issue  of  law 
or  fact  to  he  raised  or  controvertiid,  as 
well  as  a  brief  exjilanation  of  the  basis 
for  the  contention.  Additionally,  the 
])etitioner  must  demon.strate  that  the 
issue  raised  bv  each  contention  is 
within  the  .scope  of  the  proceeding  and 
is  material  to  the  findings  the  NRC  mn.st 
make  to  .snj)])ort  the  granting  of  the 
transfer  of  control  of  the  license  in 
nisponse  to  the  ajiplication.  'I’he  ])etition 
mn.st  also  include  a  concise  statement  of 
the  alleged  facts  or  expert  opinions 
which  .sn])porl  the  position  of  the 
pi;titioner  and  on  which  the  petitioner 
intends  to  rely  at  hearing,  together  with 
references  to  the  .spei:ific  sources  and 
documents  on  which  the  petitioner 
intends  to  rely.  Finallv.  the  i)etition 
mn.st  provide  snfficient  information  to 
.show  that  a  genuine  dispute  exists  with 
the  a])j)licant  on  a  material  issue  of  law 
or  fact,  including  references  to  sjiecific 
jjortions  of  the  application  for 
amendment  that  the  petitioner  disputes 
and  the  supporting  rea.sons  for  each 
disjmte,  or,  if  the  petitioner  believes 


that  the  application  for  amendment  fails 
to  contain  information  on  a  relevant 
matter  as  reejnired  by  law,  the 
identification  of  each  failure  and  the 
.sn|)|)orting  reasons  for  the  ])etitioner’.s 
belief,  fiach  contention  mn.st  he  one 
that,  if  jiroven,  would  entitle  the 
petitioner  to  relief. 

Those  jiermitted  to  intervene  become 
jiarties  to  the  jiroceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  o|)portnnity  to 
])articipate  fully  in  the  conduct  of  tin; 
hearing  with  respect  to  re.solntion  of 
that  ])erson’.s  admitted  contentions, 
including  the  opiiortnnity  to  |)re.sent 
evidence  and  to  submit  a  cros.s- 
examination  plan  for  cross-examination 
of  witnesses,  consistent  with  the  NRC 
regulations,  ])olicie.s,  and  procedures. 

The  Licensing  Board  will  set  the  time 
and  place  for  any  pre-hearing 
conferences  and  evidentiary  hearings, 
and  the  appro]n’iate  notices  will  hi; 
provided. 

Requests  for  hearing,  petitions  for 
li;ave  to  intervene,  and  motions  for  leave 
to  file  new  or  amended  contentions  that 
are  filed  after  thi;  2()-dav  deadline  will 
not  be  entertained  absent  a 
determination  by  the  ])residing  officer 
that  the  filing  demonstrates  good  can.se 
by  satisfying  the  following  three  factors 
in  10  CFR  2.300(c)(1):  (i)  The 
information  upon  which  tin;  filing  is 
based  was  not  previously  available:  (ii) 
the  information  upon  which  the  filing  is 
ha.sed  is  materially  different  from 
information  previonslv  available:  and 
(iii)  the  filing  has  l)(;(;n  submitted  in  a 
timely  fashion  ha.sed  on  the  availability 
of  the  subsequent  information. 

A  State,  local  governmental  body, 
Federally-recognized  Indian  tribe,  or 
agency  thereof  may  submit  a  petition  to 
the  Commission  to  participate  as  a  party 
under  10  (iFR  2.30‘)(h)(l)  and  (2).  The 
petition  should  state  the  nature  and 
extent  of  the  petitioner’s  intere.st  in  the 
proceeding.  The  petition  should  be 
submitted  to  the  Commission  by  March 
12.  2013.  The  petition  must  be  filed  in 
acc:ordance  with  the  filing  instructions 
in  .section  III  of  this  doenmenf,  and 
should  meet  the  riiqnirements  for 
petitions  for  h;ave  to  intervene  set  forth 
in  this  section,  exce])t  that  under 
2.300(h)(2)  a  Slate,  local  governmental 
body,  or  Federally-recognized  Indian 
tribe  does  not  need  to  address  the 
standing  requirements  in  10  CT'R 
2.300(d)  if  the  facility  is  located  within 
its  boundaries.  A  State,  local 
governmental  body.  Federal ly- 
ret;ognized  Indian  tribe,  or  agency 
thereof  may  akso  have  the  opporinnity  to 
jiarticipate  under  10  CFR  2.315(c). 

If  a  hearing  is  granted,  any  person 
who  does  not  wish  to  become  a  party  to 


the  proceeding  may,  in  the  discretion  of 
the  jiresiding  officer,  he  ])ermitted  to 
make  a  limited  appearance  under  10 
CT’R  2.315(a),  by  making  an  oral  or 
written  statement  of  his  or  her  position 
on  the  issues  at  any  .session  of  the 
hearing  or  at  any  pre-hearing 
conference,  within  the  limits  and 
conditions  fixed  by  the  presiding 
officer.  However,  that  person  may  not 
otherwi.se  i)articipate  in  the  proceeding. 

IV,  Electronic  Submissions  (E-Fi!ing) 

All  documents  filed  in  NR(i 
adjudicatory  proceedings,  including  a 
reipiest  for  hearing,  a  ])etition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  proceeding  prior 
to  the  snbmi.ssion  of  a  request  for 
hearing  or  petition  to  intervene,  and 
documents  filed  by  intere.sted 
governmental  entities  participating 
under  10  CFR  2.315(c).  mn.st  be  filed  in 
accordance  with  the  NR(i  E-Filing  ride 
(72  FR  49130:  Angn.st  28,  2007).  The  E- 
Filing  process  requires  particijiants  to 
submit  and  serve  all  adjudicatory 
documents  over  the  internet,  or  in  some 
cas(;.s  to  mail  cojiies  on  electronic 
.storage  media.  Farticijiants  may  not 
submit  pajier  cojiies  of  their  filings, 
unless  they  seek  an  exenqition  in 
ac.cordance  with  the  procedures 
describiid  below. 

To  conqjly  with  the  procedural 
requirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
participant  should  contact  the  Office  of 
the  Secretary  by  email  at 
h(;(iring.(io(:k(;i@nr(:.g()v.  or  by  tele|)hone 
at  301-^15-1077.  to  (1)  reijiiest  a  digital 
identification  (ID)  certificate,  which 
allows  the  particijiant  (or  its  counsel  or 
rejiresentative)  to  digital  Iv  sign 
documents  and  access  the  E-Snbmittal 
.server  for  any  proceeding  in  which  it  is 
l)articipating:  and  (2)  advi.se  the 
Secretary  that  the  jiarticijiant  will  be 
submitting  a  request  or  petition  for 
hearing  (even  in  instances  in  which  the 
jiarticipant,  or  its  conn.sel  or 
rejiresentative.  already  holds  an  NRC- 
issned  digital  ID  certificate).  Based  upon 
this  information,  the  Secretary  will 
establish  an  electronic  docket  for  the 
hearing  in  this  |)roceeding  if  the 
Secretarv  has  not  alreadv  established  an 
electronic  docket. 

Information  about  a])])lying  fora 
digital  ID  certificate  is  available  on  the 
NR(7s  public  Web  site  at  http:// 
\v\\'\\'.nr(:.gov/sit(;-h(^Ip/(i-siil)iuitt(ils/ 
(ipplv-caiiificutas.htnil.  System 
reipiirements  for  accessing  the  E- 
Snbmittal  server  are  detailed  in  the 
NRCTs  “Cnidance  for  Electronic 
Submission.”  which  is  available  on  the 
NRfi’s  public  Web  site  at  http:// 
m  nr.  nrc.gov/site-hdp/H- 
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siibiuittdls.htntl.  Participants  may 
att(Mn])t  to  use  otlier  soitware  not  listed 
on  the  Wei)  site,  but  shonlcl  note  that  the 
NR(7s  F-l'iling  .system  does  not  snp|)ort 
unlisted  soitware.  and  the  NR(1  Meta 
.System  Help  Desk  will  not  he  able  to 
oiler  assistance  in  using  unlisted 
soitware. 

11  a  participant  is  electronically 
submitting  a  docnment  to  the  NR(;  in 
accordance  with  the  R-Mling  rule,  the 
participant  must  file  the  document 
using  the  NRfTs  online.  Weh-hased 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  .System,  users 
will  he  reiiuired  to  install  a  Web 
browser  plug-in  from  the  NRC's  Web 
site.  Eurther  information  on  the  Weh- 
hased  submission  form,  including  the 
installation  of  the  Web  browser  plug-in. 
is  available  on  the  NRfTs  public  Web 
site  at  http://\n\  \\’.nrc.<^o\  /sitd-h(!lp/(i- 
siihiuittdls.Iitiiil. 

Once  a  j)articipant  has  obtained  a 
digital  lU  certificate  and  a  doc:ket  has 
been  created,  the  participant  can  then 
submit  a  nupiest  for  hearing  or  petition 
for  leave  to  intervene.  .Suhmi.ssions 
should  he  in  Portable  Document  Format 
(PDF)  in  accordance  with  the  NRfi 
guidance  available  on  the  NRfi's  i)nhlic 
Web  site  at  htli)://\\  \\  \v.nr(:.}i<)\'/sitd- 
hdlp/d-sdhnimdls.htinl.  A  filing  is 
considered  complete  at  the  time  the 
documents  are  submitted  through  the 
NRO's  IvEiliug  .system.  'I’o  he  timely,  an 
electronic  fding  must  he  submitted  to 
the  E-Eiling  .system  lu)  later  than  11:.')9 
p.m.  Ea.st»;rn  'Fime  on  the  due  date. 

Upon  receipt  of  a  transmission,  the  E- 
Filing  .system  time-stam])s  the  document 
and  sends  the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  sy.stem  also  di.strihutes  an  email 
notice  that  |)rovides  ac:ces.s  to  the 
document  to  the  NRC’s  Office  of  the 
Ceneral  (^oun.sel  and  any  others  who 
have  advised  the  Offic;e  of  the  Secretary 
that  they  wish  to  partici])ate  in  the 
proceeding,  .so  that  the  filer  need  not 
.serve  the  documents  on  tho.se 
particij)ants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  repre.sentative)  must 
aj)ply  for  and  receive  a  digital  ID 
certificate  hcifore  a  hearing  recpiest/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  acce.ss  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  using 
the  NRCFs  adjudicatory  E-Filiug  system 
may  seek  a.ssistance  by  contacting  the 
NRC  Meta  .System  Help  D(!sk  through 
the  “Contact  Cs”  link  located  on  the 
NRC’s  public  Web  site  at  hitp:// 
\\’n\v.nr(:.}’()\’/sitd-hdlp/d- 
sul)inHldls.htnil.  by  email  to 
MSHn.lidsour(:d@nr(:.<>ov,  or  by  a  toll- 


free  call  to  1-8()()-()72-7()4().  'I’he  NRC 
Meta  .System  Hel])  Desk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  througli  Friday, 
excluding  government  holidays. 

Partici])ants  who  Ixilieve  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  mu.st  file  an 
exemption  recpiest.  in  accordance  with 
10  (3‘'R  2.302(g).  with  their  initial  |)a])er 
filing  recpie.sting  authorization  to 
continue  to  submit  documents  in  ])aper 
format.  .Such  filings  mu.st  he  submitted 
by:  (1)  First-class  mail  addre.ssed  to  the 
(ifficie  of  the  .Secretary  of  the 
(xunmission.  II. .S.  Nuclear  Regulatory 
Commission.  Washington.  D(]  20.').').')- 
0001.  Attention:  Rulemaking  and 
Adjudications  Staff:  or  (2)  courier, 
express  mail,  or  exjiedited  delivery 
service  to  the  ()ffic:e  of  the  .Secretary, 
Sixteenth  Floor.  One  White  Flint  North. 
11.').').')  Rockville  Pike,  Rockville. 
Maryland  208.')2.  Attention:  Rulemaking 
and  Adjudications  .Staff.  Particijiants 
filing  a  document  in  this  manner  are 
responsible  for  serving  the  document  on 
all  other  partici])ant.s.  f’ding  is 
considered  complete  by  first-class  mail 
as  of  the  time  of  dejcosit  in  the  mail,  or 
by  courier,  express  mail,  or  exicedited 
delivery  service  u])on  (lei)ositiug  the 
documeut  with  the  provider  of  the 
service.  A  presiding  officer,  having 
granted  an  exem])tion  nupiest  from 
using  E-Filing,  may  nujuire  a  participant 
or  party  to  u.se  E-Filing  if  the  presiding 
officer  .suhse{]uently  determines  that  the 
reason  for  granting  the  exem])tion  from 
use  of  E-Filiug  no  longer  exists. 

Documents  submitted  in  adjudicatory 
jiroceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  |)ul)lic  at  http:// 
dhd  1  .nvc.^ov/dhd/ .  unless  excluded 
pursuant  to  an  order  of  the  (iommi.ssion, 
or  the  presiding  officer.  Participants  are 
luupiested  not  to  include  per.sonal 
])rivacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  |)hone  nuinhers  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
recpiires  submission  of  such 
information.  With  respect  to 
co])yrighte(l  works,  except  for  limited 
excerpts  that  .serve  the  pur])ose  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  IJ.se  application, 
jiarticipants  are  nupiested  not  to  include 
co|)yrighte(l  materials  in  their 
suhndssion. 

Attorney  for  ap])licant:  )ohn  E. 
Matthews,  Morgan,  Lewis  It  Hockius 
LLP,  1111  Pennsvlvania  Avenue  NW.. 
Wa.shiugton,  DC  '2()()()4.  2[)2.7'M).5524. 
jmdU  h  d  i \’s@ni  or^anld  uis .  coni . 

Diiliul  at  Rockville.  Maryland  this  lllli  dav 
of  luihriiary  201 3. 


l-’or  till!  Nuclear  RiJgulatorv  (iunnnission. 
Aiulrew  Persinko, 

Ih'piitv  Diivctor.  Daconiniissionini^  and 
I  'niniuni  Rcu.-oi’e/  v  L/cens/;?”  Dircclonilc, 
Division  o/  ll’os/o  Mniun^cnunit  niul 
Enviromnontnl  Proirclion.  Office  ofFcdcrnl 
(ind  Stole  Moleriids  and  Hnvironinenlol 
Management  Prognnns. 

H'K  Dec.  2()i:i-(i:ui,)<)  I'iled  H;4r)  ami 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0035] 

Notice  of  Forthcoming  Workshop  To 
Discuss  Revisions  to  NUREG/BR- 
0204,  Rev.  2  “Instructions  for 
Completing  NRC’s  Uniform  Low-Level 
Waste  Manifest” 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  U..S.  Nuclear  Regulatory 
Commi.ssion  (NRCi)  ])lans  to  conduct  a 
public  workshop  to  discuss  jiossihle 
revisions  to  Nl)REC/BR-()2()4.  Rev.  2 
"Instructions  for  Completing  NRC’s 
Uniform  Low-Level  Radioactive  Waste 
Manifest.”  Information  will  he  gathered 
from  subject  matter  experts  and  other 
interested  members  of  the  public 
regarding  Nl!RlT;/BR-()2l)4  and  how  it 
can  best  he  revised.  .Sj)(u:ifically,  the 
NRC  staff  is  interested  in  gaining  a 
better  understanding  of  the  i.ssues 
associated  with  re])orting  certain 
difficidt-to-measure  (D’l’M) 
radionuclides  on  shipping  waste 
manifests  as  reepdred  by  Appendix  Ci  of 
part  20  of  Title  It)  of  the  Code  of  Fcdcrol 
Regulations  (10  CFR).  In  particular 
based  on  their  experience  some 
involved  members  of  the  ])uhlic  would 
like  the  NRC  to  ujxlate  NIJREC/BR- 
0204  to  addre.ss  the  manifesting  of 
Tec:hnecium-00  (Tc-00),  Carhon-14  (C- 
14),  Tritium  (H-3),  and  Iodine-120  (1- 
120)  to  minimize  over-estimation  of 
activity.  These  isotopes  are  key 
contributors  to  groundwater  dose  and 
can  lead  to  ])remature  closure  of  low- 
level  radioactive  waste  disposal 
facilities  if  over-estimated.  Additionally, 
the  NRC  staff  received  comments  from 
involved  members  of  the  public 
recommending  that  the  NRC  staff 
consider  (3ilorine-3()  (Cl-3())  during  this 
effort  so  staff  will  also  address  the 
rei)orting  of  ('.l-3()  in  the  ujxlate  to 
NUREC/BR-()2()4. 

DATES:  'I'he  ])uhlic  workshop  will  he 
held  on  March  1. 2013,  from  8:()t)  a.m. 
to  l:()t)  p.m.  (registration  begins  at  7:30 
a.m.)  at  the  .Sheraton  Downtown 
Phoenix  Hotel  in  Phoenix,  Arizona.  The 
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public  worksliop  will  p,' 

immediately  following  the  201  d  W  M  < 

in  coniunction  with  the  Symposia  and  i 

being  broadcast  as  a  Webinar  to  draw  in  ) 
as  many  participants  as  possible. 
addresses;  Please  reier  to  Docikel  ID 
NRC-201 3-00:ir)  when  contacting  the 

NK(i  about  the  availability  oi 
inlormation  regarding  ibis  doenment 
Yon  mav  access  inlormation  related  to 
this  doenment,  which  the  i 

iiossesses  and  are  pnblicly-available.  ^ 

using  anv  of  the  following  methods:  ^ 

•  FiuUmil  Ihilanuiking  ireb  site:  (ai  to  _ 
IU1n://\n\’\\’.ivguI(ttions.gov  and  search  , 

for  Docket  ID  NRC-'iOl  l-OOlf).  Address 
(uiestions  about  NRC  dockets  to  Caml 
Callagher;  telephone:  301-492-lbb». 
email:  CaioIX;aUaoIwi-@nvc.oov. 

•  NRC's  Ai’encywkh  Docunwnts 
Access  and  ilanaganwnt  Systain 
(ADAMS):  You  may  access 
available  doc.nments  online  in  the  NRl. 
bibrarvat  /,//p;//u’inv.nn;.goi'/rwKying- 
nn/ada,ns.htnd.  To  begin  the  search, 
select  -ADAMS  Public 
then  select  -Begin  Web-hnsed 
Search.”  For  iiroblems  with  ADAMS, 
please  contact  the  NRC's  Public 
Doenment  Room  (PDR]  reterence  stall  at 
l-H()()-:t97-42()9.  ;i()l-4iri-47.t7,  or  by 
email  to  pdr.resonrce&nrc.gov.  The 
ADAMS  accession  nnmber  lor 
doenment  referenced  in  this 
that  doenment  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
doenment  is  relerenced. 

•  MBC’s  PDB:  You  may  examine  amt 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  ()1-F21.  Oim 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  Maryland  2()H52. 

FOR  FURTHER  INFORMATtON  CONTACT.  Don 
bewman.  Office  of  Federal  and  State 
Materials  and  Environmental 
Management  Programs.  D.S.  Nuclear 
Regnlatorv  Oommission.  Washington. 
Dc"2()555-0()()1;  telejihone:  :i()l-415- 
'■,452'  email:  Donald.Lo\vnuin@nrc.gov. 


I.  Further  Information 

The  public  workshop  will  he  held  at 
the  Sheraton  Downtown  Phoenix  Hotel, 
240  N.  5rd  Street;  West  llnilding. 
Meeting  Room  Phoenix  A,  Phoenix. 
Arizona  H50()4.  The  phone 
the  hotel  is  1-002-202-2500.  Ihe  NR(- 
will  accept  written  comments  at  the 
public  workshop  and  welcomes  active 
jiarticipation  from  those  attending. 

11.  Background 

Part  20,  Appendix  (b  ••Recpiirements 
for  Transfers  of  bow-bevel  Radioactive 
Waste  (bbRW)  Intended  for  Disposal  at 
bicensed  band  Dispo.sal  Facilities  and 
Manifests”  reiinires  that  an  NR(. 


Uniform  Waste  Manifest  (Shijiinng 
Paper  and  Container  and  Waste  i 

Description)  he  prepared  tor  bbRW  ^  - 

intended  for  ultimate  dispo.sal  at  a  • 

licensed  bbRW  land  disiiosal  lacility.  t)cc< 
The  waste  generator,  collector,  or  oiiti 

processor  who  transports,  or  oilers  tor  to  n 
Iransportalion,  bbRW  iiuist  prepare  the 

manifest  reflecting  inlormation  '' 

nupiested  on  applicable  NRC.  forms  a4  )  n  a 
(uliiform  bow-bevel  Radioactive  Waste  stal 
Manifest  (Shipping  Paper))  and  .i4 1 
(Uniform  bow-bevel  Radioactive  W  .ist(,  n  } 

Manife.st  (Container  and  Waste  i 

Descriiition))  and  if  necessary,  on  an  i  n 

a.iplicahle  NRC  Form  542  (Ihi.torm  s la 

bow-bevel  Radioactive  Waste  Manliest  .fh 

(Manifest  Index  and  Regional  Compact  Re 

Tabulation)).  NRC  Forms  540  and  54()A 
must  he  completed  and  must  physically 
accompany  the  pertinent  bbRW 
shiinnent.  Per  Appendix  (,  of  10  Cl'R  • 

Part  20,  the  shipper  ol  the  waste  mus 
include,  on  the  nnitorm  manliest  foi  tlu. 
waste  shipment.  ‘‘Ulhe 

„f  the  radionuclides  1 1-3.  C-14.  Fc- 00.  N 

and  1-120  contained  in  the  shipment. 

'  These  isotopes  are  of  concern  because  ci 

thev  were  found  to  he  esiiecially  P 

important  to  safety  from  groundwater  u 

migration  in  the  10  CFR  Part  01  Draft  si 

‘  Environmental  Imiiact  ^^hitement  q 

(ADAMS  Accession  No.  Mb0000.10.)04).  i. 

In  SFXiY— 1 3— 0001 .  Stall 

Rei'.ommendations  for  hnproving  tlm  i 

Integration  of  the  Ongoing  10  1  art  1 

01  iJlilemaking  Initiatives”  (ADAMS  ; 

Accession  No.  Mbl2100A412).  stall 
noted  that  involved  memhers  ot  the  i 

'  public  have  recommended  that  the  ' 

“  earlier  assumptions  concerning  the 

above  isotojies  cited  m  the  10  CFR  ait 
20,  Apiiendix  C,  should  he  revisited. 
Unfortunately,  the  activities  ot  H-3 

('_14  Tc-00,  and  1-120  are  DFM  in  the 

rlidioactive  waste  that  is  generated. 
Involved  memhers  ol  the  piihlu;  sugges 
that  H-3,  C-14.  Tc-00,  and  1-130  are 
heim’  over-estimated  in  current  site 
■  inventorv  dose  assessments  because  ot  a 
reliance  on  a  default  value  when  the 
amount  of  the  physical  isotope  m 
(uiestion  is  below  some  lower  limit  ot 
at  detection  threshold  for  these  isotojies. 
tel  true,  the  cnnuilative  effect  ot  this  over 
reporting  results  in  an  over-estimation 
of  the  site  inventory,  thus,  it  rejioitmg 
recniirements  are  not  nptlated.  disposal 
RC'  sites  mav  have  to  close  prematurely  due 
to  over-estimation  in  site  inventory  dose 
ve  a.ssessments. 

Additionallv.  the  Stale  ol  1  exas 

recpiired  the  perforniance  assessment  lor 

the  W'aste  Control  Siieciah.sls  (WC-S) 

■uts  bbRW'  disiiosal  facility  in  Andrews 
ive  Coimtv  to  address  C:l-3(i  because  it  is 

ilat  also  a'key  contributor  to  the 

ml  groundwater  dose  and  was  analyzed  m 
NUREG-1573,  “A  Performance 


Assessment  Methodology  for  bow-bevel 
Radioai-.tive  Waste  Disposal  hi«',dities^ 
(ADAMS  Accession  No.  Mb0532.in3.i2). 
(;l_3(i  luav  also  he  over-repcHled 
because  of  mininunn  detection  reporting 
(  riteria.  thus  it  is  included  in  the  ellort 

to  update  NUREC/BR-0304. 

Involved  memhers  ol  the  pnhlu. 
would  like  the  NRC  to 
manifesting  ofthe.se  isotopes.  1  he  NRt- 
staff  believes  it  is  po.ssihle  to  revise 
NUREC/BR-02()4.  Rev.  2  to  provide 
iuuiroved  reporting  guidance  tor  the 
DTM  radionuclides  rather  than  making 
changes  to  10  CFR  Part  20.  The  NRC 
staff  will  also  evaluate  inclusion  ot  C-l- 
30  in  the  iqidate  to  NUREC/BR-0204, 
Rev.  2. 


III.  NRC  Puhlic  W'orkshop 

The  imriiose  of  this  inihlic  workshoii 
is  to  gather  information  from  interested 
memhers  of  the  public  conc.erning 

possible  revisions  to  NUREC/BR-0204. 

Rev.  2  "Instructions  for  C.omjileting 
NRC's  Uniform  bow-bevel  W'aste 
Manifest.”  This  overall  approach  is 
consistent  with  the  NRC’s  opemmss 

poliev.  The  March  1.2013.  public 

worksho])  will  have  a  panel  ot  mvited 
subject  matter  experts  to  discuss 
(luestions  and  comments  regarding  D 1  M 
isotope  reporting  issues. 

Following  the  panel  session, 
interested  memhers  ot  the  inihlic  will 
have  an  opporlimilv  to  pose  (pieslions 
and  c.omment  directly  to  the  panelists. 

Pre-registration  lor  this  workslioj)  is 
not  neci'lsary.  Memhers  of  the  public 
choosing  to  participate  in  this  workshop 
remotelv  c:an  do  so  in  one  of  two  ways 
online  or  via  a  telephone  (audio) 
connection. 

Interested  memhers  of  the  pnhlu.  (.an 
also  iiarticijiate  in  this  workshop 
remotelv  via  Webinar. 

The  VVehinar  workshop  registration 

link  can  he  found  at;  https:// 

uu'U’l  .'’otomeeting.coin/registeiV 

a  909493521.  The  W'ehinar  ID  is  0()0-^.)3- 
521.  After  registering,  instructions  tor 

joining  the  W'ehinar  (including  a 

teleconference  niimher  and  pa.ss  code) 

If  will  he  provided  via  email.  All 

participants  will  he  in  "listen-only 
mode  during  the  presentation. 
Participants  will  have  a  chance  to  pose 

1  (Uiestions  either  orally  alter  the 

le  presentation  or  in  writing  during  tlie 

se  \Vehinar.  ,  .  , 

To  receive  a  call  hack,  pixivide  yoni 

nhone  luimher  when  yon  jo'ii  ihe 
for  workshop,  or  call  the  following  niimher 
and  enter  the  access  code; 

Call-in  toll-free  nninher  (US/(-anada). 
1-888-455-0355.  The  W'ehinar  access 
code  is  0515574. 

,u  The  agenda  for  the  public  workshop 

will  he  noticed  no  fewer  than  10  days 
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prior  to  tlu;  worksliop  on  the  NR(7s 
i’ul)li(:  Meeting  .SclKulnle  Wei)  site  at 
http://\\\v\v.niv.}\(}v/\nihli('.-im'ol\'e/ 
l)uhlic-nw(Hin‘>s/incl(‘x.cfin. 

Que.stions  about  participation  in  the 
pnl)li(;  \vorksho])s  should  he  directed  to 
the  point  ol Contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  .section  ol 
this  docinnent. 

Diiliut  ill  Kockville.  Miirvliind  this  12lli  diu 
ol  l•’el)l'll^l^v  2013. 

I’or  the  Nuclear  Ke<>ulatoi\  (xinimission. 
.'\l>y  Moliseni, 

Dapiitv  Dimclor.  Hnvironnu'nIdI  I’roicction 
and  Pcrfornuinco  AsscssnidiU  Diraciomto. 
Division  oj  W'oslo  M(m(n^onicnl  and 
Dnvironnundol  Protrriion.  Offica  of  Podoiol 
and  Slair  Matcriids  and  Pnvironinrnicd 
Manafioinant  Pro<iniins. 

II'R  I)(U;.  2013-(),i«.")(l  riled  2-l!l-13:  »:4.")  iun| 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
30382;  812-14117] 

Emerging  Global  Advisors,  LLC,  et  al.; 
Notice  of  Application 

I'ebriiiirv  13.  2013. 

AGENCY;  .Securities  iind  Fxchange 
Coin  ini. ssion  ("(ioinini.ssion’). 

ACTION:  Notice  ol  iin  application  for  <in 
order  under  .section  (j(c)  of  the 
Inve.stinent  (ioinjianv  .'\ct  of  ltl4{) 

(“Act”)  for  an  exenijilion  from  sections 
2(ii)(32).  .'j(a)(l).  22(d)  and  22(e)  of  the 
Act  ;nul  ride  22c-l  under  the  Act,  under 
sections  ()(c)  and  17(1))  of  the  Act  for  :in 
exemption  from  sections  17(a)(1)  and 
(a)(2)  of  the  Act.  and  under  section 
12(d)(l)())  of  the  Act  for  an  exemj)tion 
from  .sections  1 2((1)(  1  )(.\)  and  (B)  of  the 
Act. 

APPLICANTS:  Emerging  (ilohal  Advi.sors, 
EEC  ("EtiA”).  EGA  Emerging  Global 
.Sliares  Trust  (the  "Trust”),  and  AEP.S 
Distributors,  Inc.  (the  "Distributor”). 
SUMMARY  OF  APPLICATION:  Ap])licants 
reiiuest  an  order  that  permits;  (a) 
Actively-managed  series  of  certain 
open-end  management  investment 
companies  to  issue  shares  (“.Shares”) 
redeemable  in  large  aggregations  only 
(“Cireation  Units");  (b)  secondarv  market 
transactions  in  .Shares  to  o(;cnr  al 
negotiated  market  i)ri(;es;  (c)  certain 
.series  to  pay  redemption  proceeds, 
under  certain  circumstances,  more  than 
seven  days  from  the  tender  of  .Shares  for 
redemption;  (d)  certain  affiliated 
persons  of  the  series  to  deposit 
.securities  into,  and  receive  .securities 
from,  the  series  in  connection  with  the 
purchase  and  redem])tion  of  (Teation 


Units;  and  (e)  certain  registered 
management  investment  (;ompanies  and 
unit  investment  trusts  outside  of  the 
same  group  of  inve.stinent  com])anies  as 
the  series  to  aciinire  .Shares. 

FILING  DATES:  'file  application  was  filed 
on  lamiary  2.'),  2013. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  re(|iie.sted  relief  will 
be  issued  unle.ss  the  (iommi.ssion  orders 
a  hearing.  Interested  ])ersons  may 
reipiest  a  hearing  by  writing  to  the 
(Commission's  .Sec.retarv  and  serving 
applicants  with  a  coj))'  of  the  reipiest, 
personally  or  by  mail.  Hearing  requests 
should  he  received  by  the  (Commission 
by  .');3()  p.m.  on  March  11. 2013.  and 
should  he  accompanied  by  ])roof  of 
servi(;e  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
servi(;e.  Hearing  reipiests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  i.ssues 
conte.sted.  Persons  who  wish  to  he 
notified  of  a  hearing  may  reijuest 
notification  by  writing  to  the 
(Commi.ssion's  .Secretarv. 

ADDRESSES:  Elizabeth  M.  Mnr])hy. 
.Secretarv.  U..S.  .Securities  and  1‘Cxchange 
(Commission,  100  E  .Street  NE.. 
Washington.  D(C  20.'540-10‘)0. 

Ai)])licants:  EGA  and  the  Trust;  Robert 
(C.  Holderith.  Emerging  (Clohal  Advisors. 
EE(C,  1.').')  \V.  l‘)th  .Street,  3rd  l'’loor.  New 
York.  NY  10011;  Distributor;  AEP.S 
Distributors.  Inc.,  1200  Broadway,  .Suite 
1 10.  Denver.  (Colorado  80203. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  ).  Marcinkus,  Attornev-Advisor, 
at  (202)  .'■).')  1-0882  or  David  P.  Bartels. 
Branch  (Chief,  at  (202)  .1 .1 1-08 21 
(Division  of  Investment  Management, 
Office  of  Investment  (Companv 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apj)lication.  The  conq)lete  a])plicati()n 
may  be  obtained  via  the  (Commission's 
Wei)  site  by  .searching  for  the  file 
number,  or  for  an  a])plicant  using  the 
(Coni])any  name  box.  at  http:// 
www.sec.aov/sauvch/saai'ch.htm  or  hv 
calling  (202)  .'i.ll-OOOO. 

Applicants ’  Itcprascntcdians: 

1.  The  Trust  is  regi.stered  as  an  opiai- 
end  management  inve.stinent  company 
under  the  Act  and  is  a  .statutory  trust 
organized  under  the  laws  of  Delaware. 
The  Trust  initially  will  offer  one  series, 
the  I'CG.Shares  I'Cmerging  Markets  Active 
ETF  (the  “Initial  Fund"),  which 
applicants  state  will  .seek  to  .seek  to 
invest  in  leading  com])anie.s 
repre.sentative  of  all  indn.stries 
domiciled  in  emerging  market  countries. 
The  Initial  Fund  will  seek  to  achieve  its 
investment  goal  by  investing  primarily 


in  a  non-diversified  portfolio  of  eipiitv 
.securities  traded  in  non-U. .S.  markets. 

2.  l'C(CA.  a  Delaware  limited  liability 
comi)any,  is  registered  as  an  investment 
advi.ser  under  the  Investment  Advisers 
Act  of  1040  ("Advisers  Act”)  and  will 
.serve  as  investment  adviser  to  the  Initial 
Fund.  The  Advisor  (as  defined  below) 
may  in  the  future  retain  one  or  more 
sub-advisors  (each  a  “.Snh-Advisor")  to 
manage  the  |)ortfolios  of  the  Funds  (as 
defined  below).  Any  .Snh-Advisor  will 
he  registered  under  the  Advisers  Act. 

The  Distributor,  a  (Colorado  corporation, 
is  a  registered  broker-dealer  (“Broker”) 
under  the  .Securities  Exchange  Act  of 
1034  (“Exchange  Act”)  and  will  act  as 
the  distributor  and  ])rincipal 
underwriter  of  the  Funds. 

3.  A])])licant.s  reipiest  that  the  order 
ap])ly  to  the  Initial  Fund  and  any  future 
.series  of  the  Trust  or  of  any  other  open- 
end  management  companies  that  may 
utilize  active  management  investment 
strategies  (“Future  Funds'’).  Any  Future 
Fund  will  (a)  he  advised  by  EGA  or  an 
entity  controlling,  controlled  by,  or 
under  common  control  with  E(iA  (each, 
an  "Advi.sor”),  and  (h)  com])ly  with  the 
terms  and  conditions  of  the 
application.'  The  Initial  Fund  and 
Future  Funds  together  are  the  "Funds”.- 
hCach  Fund  will  consist  of  a  i)ortfolio  of 
securities  (including  fixed  income 
.securities  and/or  equity  .securities)  and/ 
or  currencies  traded  in  the  U..S.  and/or 
non-U..S.  markets,  and  other  assets 
(“Portfolio  Inslniments”).  ‘  Funds  mav 
invest  in  “De])o.sitarv  Receijits”.  '  Each 

'  .\nv  .\(l\  is()i-  to  a  I'uturi!  Fimil  will  l)c!  rof’isaaiHl 
as  ail  inviistnuait  advisin'  iiiulin'  llui  Advisins  Act. 

All  inilitiiis  llial  ciirrinitlv  inlinid  In  ndv  on  tho 
ni'ilin'  ari!  nainnd  as  a])|)licanls.  Any  nlliin'  inititv  that 
rnlios  nn  the  nrdor  in  tlii;  ruturn  will  cninplv  with 
the  torins  and  ennditinns  nl  llio  applicatinn. 

-Applicanis  Inrtlior  nn|ui!Sl  that  Ihn  nidin' apply 
In  any  iiiluri!  dislriliulnr  and  principal  imdin  wrilin' 
nl  Ihn  Funds,  which  would  hii  a  nii>isl(n'i!d  hrokcr- 
duahn'  undor  Ihi:  Fxchaiif^ii  .Xc:!  and  would  comply 
will)  ihu  liM'ins  and  condilinns  nl  Iho  A|)plicalinn. 
Thii  ilislrihulnr  and  principal  undiirwrilnr  nl  any 
F’und  mav  ho  an  allilialod  poison  nl  lho  Advisor 
and/nr  Suh-Aih  isnrs. 

‘ll  a  Fund  invosis  in  dorivalivos.  Ihon  (a)  Iho 
hoard  ol  Irusloos  (  "Ihiard")  ol  Iho  Fund  will 
poriodicallv  roviow  and  approvo  Iho  Fund's  uso  ol 
dorivalivos  and  how  Iho  Advisor  assossos  and 
mana"os  risk  wilh  rospoci  In  Iho  l''und's  uso  ol 
dorivalivos  and  (h)  Iho  Fund's  disclosuro  ol  ils  uso 
oi dori\ alivos  in  ils  oUorini>  documonis  and 
poriodic  roporls  will  ho  consisloni  wilh  rolovani 
Commission  and  slallguidanco. 

■'  Doposilary  Rocoipis  aro  lypically  issuod  hy  a 
linancial  inslilulion.  a  "doposilary  ".  and  ovidonco 
ownorshii)  in  a  soctirily  or  pool  ol  socurilios  dial 
have  hoon  doposilod  wilh  Iho  do|iosilary.  A  l''und 
will  nol  invosi  in  anv  Doposilary  Rocoipis  dial  Iho 
.Advisor  or  .Snh-Advisor  dooms  In  ho  illi(|uid  or  lor 
which  pricing  iidormalion  is  nol  roadilv  availahlo. 
No  allilialod  poisons  ol  applicanis.  anv  I'uliiro 
I'und  or  any  .Suh- Advisor  will  sorvo  as  Iho 
doposilary  hank  lor  any  Doposilary  Rocoipis  hold  hy 
a  l■'und. 
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Fund  will  operate  as  an  actively 
managed  exchange-traded  fund  (“FTF”). 

4.  Applicants  also  re(|uest  that  anv 
exem])tion  under  section  12(d)(l)(J)  of 
th(!  Act  from  S(!ctions  12(d)(1)(A)  and 
(H)  a])piy  to:  (i)  Any  Fund  tliat  is 
currently  or  snhse(|nently  j)art  of  tin; 
same  ‘‘group  of  inv(!stment  companies” 
as  the  Initial  Fund  within  the  meaning 
of  section  1 2(d)(l  )((;)(ii)  of  the  Act;  (ii) 
any  principal  underwrite!!’  for  the!  Fnnel: 
(iii)  any  13re)ke!rs  se!lling  Share!s  e)f  a 
Fnnel  te)  an  Investing  Fnnel  (as  elefineel 
l)e!le)w):  anel  (iv)  e!ae:li  management 
inve!stment  ce)m])anv  e)r  unit  investment 
trust  re!giste!re!el  uneler  the  Ae:t  that  is  ne)t 
])iirt  of  the  same  ‘‘gre)up  e)f  investment 
e;ompanies”  as  the  Funels  within  the 
mexming  e)fse!e:tie)n  12(el)(l)((d(ii)  of  the 
Ae:t  anel  that  enters  inte)  a  F’OF 
Fartici])atie)n  Agreement  (as  elefineel 
he!low)  with  a  Fnnel  (sue;h  management 
invexstment  e:ompanie!s.  ‘‘Inve!sting 
Management  Ciomjjanies,"  sne;h  unit 
inveistment  trusts,  ‘‘Investing  Trusts.” 
anel  lnve!sting  Managememt  Ce)mpanies 
anel  Inversting  Trusts  te)gethe!r. 

‘‘lnve!sting  Funels”).  Investing  F’nnels  eh) 
ne)t  ine;lueie!  the  Funels. 

5.  Applie;;mts  antie;ipate  that  a 
(Irexitie)!!  Unit  will  e:e)n.sist  e)fat  least 
.')(). ()()()  Sh<ire!s.  A])])lie:ants  antie:i])ate! 
that  the!  traeling  ])rice!  e)f  a  Sh;ire!  will 
nmge  fre)m  SIO  te)  .SI 00.  All  e)rele!r.s  te) 
pnre:h;i.se!  Ureuitie)!!  Units  must  he  plae:e!el 
with  the  Di.strihnte)!'  hy  e)r  thre)ugh  a 
j)iirtv  that  has  e!nte!re!el  inte)  a  ]).irtie;i])ant 
agreement  with  the  Distributor  anel  the 
transfer  agent  e)fthe!  Fnnel  (‘‘Aulhe)rizeel 
Parlici])ant”)  with  re!.spe!ct  te)  the 
e:re!atie)n  anel  re!ele!m])tie)n  e)f  Ureuitie))! 
Units.  An  Authorizeel  Partie:ipant  is 
enther:  (a)  a  Broker  or  e)ther  jiarticipant 
in  the  Ue)ntinuoiis  Net  Settleunent 
.System  of  the  National  Se!e:nritie.s 
Clearing  Corporatie)n  (“NSfiC”).  a 
e;le!aring  age!ne;y  registereel  with  the 
Commi.ssion  and  affiliateel  with  the 
De!po.site)ry  Trii.st  Ce)mpany  ("DTC”),  e)r 
(h)  a  particijiant  in  the  DTC  (sue:h 
partie:ipant,  "DTC  Partie:i])ant”). 

0.  In  e)reler  te)  keej)  e:e)sts  low  anel 
pe!rmit  each  Fnnel  to  he  as  fnllv  inveusteel 
cis  pe)s.sihle,  .Shareus  will  he  ])ure;hi).se!el 
anel  reeleemeel  in  Creuitie))!  Units  anel 
ge!ne!rallv  em  an  in-kinel  basis.  Fxe:e])l 
where  the  pnre:ha.se!  e)r  i'e!ele!m])tie)n  will 
ine:hiele!  e;ash  nneler  the  limiteel 
e;ire:nm.stane;e!.s  speeiifieel  l)e!le)w. 
pure:ha.se!r.s  will  he  reujiiireel  te)  ])nre:ha.se 
Creiitie)!!  Units  by  milking  an  in-kinel 
elepeisit  eif  sjieicifieel  instruments 
(‘‘De!])e).sit  Instruments”),  iiiiel 
shareheilelers  reeleeiming  their  .Slnireis 
will  reeieive  an  in-kinel  transfer  eif 

■’’An  Investing  Fund  m:iy  ndy  on  the  order  only 
to  invest  in  Funds  anel  not  in  anv  otheer  registened 
inveestinent  e:oin|)iinv. 


.spt!t:ifie!tl  in.struments  (‘‘Reelemption 
Instrimiemts”).'*  On  iiny  givein  Business 
Day  ^  the  names  anel  ejuantities  eif  the 
instrimients  tlnit  e:on.stitnte!  the  Deipeisit 
Instrnnients  .niel  the!  iiiinuus  anel 
e|nantitie!s  eif  the  instrnnients  that 
constitute  the  Keelemptiem  Instruments 
will  be!  lele!ntie;iil,  anel  theuse!  instmiiients 
may  he  re!fe!rre!el  tei.  in  the  e:a.se!  eif  e!ithe!r 
it  pureiha.se  eir  reielemptiem,  its  the 
“Creiitiem  Biisket.”  In  iielelitiein,  the 
(ireatiem  Ba.sket  will  e:e)rre.s|)e)nel  prei  ratii 
te)  the  iieisitions  in  a  Ftiiiel’s  peirtfoliei 
(ine:hieling  e:a.sh  peisitiems),”  except:  (a) 

In  the!  e:a.se!  eif  heinels,  feir  niineir 
elifferemeies  when  it  is  impeissihle  to 
break  up  bemels  beiyemel  e:e!rtain 
minimum  sizeis  neieeleel  for  transler  anel 
settlement;  (b)  feir  inineir  elifferences 
when  reimieling  is  nee:es.sarv  tei  eliminate 
frae:tional  .shares  eir  lots  that  are  neit 
traeleuible  remnel  hits”  or  (e:)  TBA 
Transae:tie)ns."'  slieirt  peisitions  anel 
either  positiems  tliiit  e:aniie)t  he 
transferreel  in  kinel  ' '  will  he  exe:huleel 
from  the  Creatiem  Basket.'-  If  there  is  ;i 
elifferene.e  between  NAV  attributable!  tei 
;i  Creuitiem  Unit  anel  the  aggre!gate  marked 
value!  eif  the  Creatiem  Ba.sket  exe:hange!el 
feir  the!  Creatiem  Unit,  the  party 
e:e)nve!ying  instrnnients  with  the  lower 
value  will  also  pav  tei  the  either  an 
iimemiit  in  e;a.sh  eiepiid  tei  tli.it  eliffe!reine:e 
(the  “Cash  Aniemnt”). 

7.  Pnre:h;i.se!.s  anel  reielemiitiems  eif 
Creuitiem  Units  may  hei  inaelei  in  wlieile  eir 
in  ])art  em  a  e:a.sh  luisis,  rather  than  in 
kinel,  .seilely  nneler  the  feilleiwing 
e;ire;uni.stime:e!s:  (a)  Tei  the  extent  there  is 
<1  Cash  Aniemnt,  iis  ele.se;ril)eel  aheive;  (li) 

‘■Tlui  I'lnids  must  comply  with  the  l(!d(!rid 
s(!ciiriti(!s  laws  in  ae:e:(!i)ting  Deposit  InsIrimKmts 
anel  satislving  rodmnptions  with  KcKhnnption 
Instrnmonts.  inednding  that  tin;  llegiosit  Instrnmimis 
and  Ktulomptie)!]  Instrnmonts  are  sold  in 
transactions  tliat  would  ho  oxompt  Ironi  n!gislriilion 
und(!r  the!  .Socuritiejs  Act  of  itiaa  (“.Socuritios  Act"). 
In  accepting  Deposit  Instruments  and  satislving 
redcMiiptions  with  Kedmnption  Instruments  that  are 
restricted  seenritiew  idigihle  lor  resah;  pursuant  to 
Rule  144A  under  the  .S(!cnriti(;s  Ae:t.  the  Funds  will 
comply  with  the  conditions  ol  Ride  I44A. 

^  Filch  I'  und  will  sell  and  redeem  Creation  Units 
on  iinv  d.iv  the  Fund  is  open,  imduding  as  re(|nired 
hv  section  22[v.)  ol  the  Act  (eiich.  ii  "Husine.ss  Dii\"). 

“'rhe  portlolio  used  tor  this  |mrpose  will  he  the 
same  jiortlolio  ii.sed  to  cidculate  the  I'lind's  net  asset 
vidue  ("NAV")  lor  that  liusiness  D.iy. 

■'A  tiiideahle  round  lot  lor  ii  security  will  he  the 
standard  unit  ol  trading  in  that  partiiadar  type  ot 
security  in  its  primary  nuirket, 

TliA  Tninsiiction  is  ii  method  of  trading 
inortgiige-hiicked  securities.  In  a  'I'liA  'rransiiction. 
the  hnyer  and  seller  iigree  on  genend  tnule 
|)arameters  such  as  iigency.  settlement  date,  par 
iiniount  <md  price. 

' '  This  includes  instrnments  tluit  can  he 
triinslerred  in  kind  only  with  the  consent  of  the 
origiiiid  connterpiirty  to  the  extent  the  Fund  does 
not  intend  to  seek  such  consents. 

'-  liecause  these  instruments  will  he  excluded 
from  the  Creation  Basket,  their  value  will  he 
reflected  in  the  determination  of  the  Cash  Amount 
(defined  helow). 


if,  on  a  givon  Busino.ss  Day,  a  Fund 
announco.s  hofon!  tho  upon  of  trading 
th;it  all  purcha.sos,  all  rodomption.s  or  all 
intrcha.so.s  atid  rodomption.s  on  that  day 
will  lit!  tiiado  (intirolv  in  ca.sh:  (c)  if, 
upon  rocoiving  a  pnrchiiso  or 
rodoni])tion  ordor  IVom  an  .Anthoriznd 
Participtmt,  a  F’nnd  dotorniino.s  to 
rtKjiiin!  tlu!  ])nr(;h:i.s(!  or  rodomptioti,  a.s 
applicahhi,  to  ho  niado  ontiroly  in  ca.sh; 
(d)  if,  on  a  givon  Btisinoss  Day,  a  I'^niid 
nujiiiros  all  Aiithorizod  Particiji.mts 
purchasing  or  rodooniing  .Shares  on  that 
day  to  dojiosit  or  rocoivo  (as  apjilicalilo) 
ca.sh  in  lion  of  sonio  or  all  of  tlio  Deposit 
hislrumoiits  or  Rodomption  In.strnmonts, 
rosjioctivolv.  solely  becau.se:  (i)  .Such 
instrnnients  are  not  eligible  for  transfer 
ihrongh  either  the  N.SUC  or  DTC;  or  (ii) 
in  the  case  of  Funds  holding  non-U. .S. 
inve.stment  (“Global  Funds”),  such 
instrimients  are  not  eligible  for  trading 
due  to  local  trading  restrictions,  local 
restrictions  on  securities  transfers  or 
other  similar  circnmstances:  or  (e)  if  a 
Fund  iiermits  an  Authorized  Participant 
to  deposit  or  receive  (as  applicable)  ca.sh 
in  lien  of  .some  or  all  of  the  De])osit 
Instruments  or  Redemjitioii  Instrimients. 
respectively,  solely  liecan.se:  (i)  .Such 
instruments  are.  in  the  case  of  the 
])nrcha.se  of  a  Creation  Unit,  not 
available  in  sufficient  ipiaiitity;  (ii)  such 
instruments  are  not  eligible  for  trading 
by  an  Authorized  I’articijiant  or  the 
inve.stor  on  whose  behalf  the 
Authorized  Particijiant  is  acting:  or  (iii) 
a  holder  of  .Shares  of  a  Clohal  Fund 
would  he  subject  to  nnfavorahle  income 
tax  treatmenl  if  the  holder  receives 
redemption  proceeds  in  kind.' ' 

8.  Each  Business  Day.  before  the  o])en 
of  trading  on  a  national  securities 
exchange,  a.s  defined  in  section  2(a)(2(i) 
of  the  Act  (“.Stock  Exchange”),  on  which 
.Shares  are  li.sted,  each  Fund  will  cau.se 
to  be  published  through  the  NSCCi  the 
names  and  quantities  of  the  instruments 
conijirising  the  Creation  Basket,  a.s  well 
as  the  estimated  Ca.sh  Amount  (if  any), 
for  that  day.  The  puhlisheil  Creation 
Basket  will  apply  until  a  new  Creation 
Ba.sket  is  annonneed  on  the  following 
Business  Dav,  and  there  will  he  no  intra¬ 
day  changes  to  the  Creation  Ba.sket 
except  to  correct  errors  in  the  published 
Creation  Ba.sket.  The  .Stock  Exchange 
will  di.sseniinate  everv  l.'i  .seconds 
throughont  the  trading  day  an  ainoimt 
representing,  on  a  per  .Share  basis,  the 
sum  of  the  current  value  of  the  Portfolio 
Instruments  that  were  iiublicly 
disclo.sed  jirior  to  the  commencement  of 
trading  in  .Shares  on  the  .Stock 
Exchange. 

' '  A  "custom  ordor"  is  any  purchaso  or 
rodoinplion  of  .Shariis  inado  in  wholo  or  in  pari  on 
a  cash  basis  in  rolianco  on  clause  (o)(i)  or  (o)(ii). 
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9.  A  Fund  may  recoup  the  settlement 
costs  cliai-gtid  by  N.S(X^  and  UTd  by 
imposing  a  transaction  fee  on  investors 
purchasing  or  redeeming  (Creation  Units 
(the  “Transaction  F(;e”).  I'be 
'I’ransaction  Fee  will  Ik;  borm!  only  bv 
purchasers  and  redeemers  of  Cr(!ation 
Units  and  will  be  limited  to  amounts 
that  have  bcuai  determined  approjjriate 
by  the  Advisor  to  defray  the  transaction 
expenses  that  will  be  incurnul  by  a 
Fund  when  an  investor  purcba.ses  or 
naleems  (aeation  Units.''’  All  onbas  to 
purchase  (aeation  Units  will  be  placed 
with  tlie  Distributor  bv  or  through  an 
Authorized  Participant  and  the 
Distributor  will  transmit  all  |)urcbase 
orders  to  the  relevant  Fund.  The 
Distributor  will  be  responsible  for 
delivering  a  prospectus  ("Prospectus”) 
to  tbo.se  i)ersons  purchasing  Creation 
Units  and  for  maintaining  records  of 
both  the  orders  placed  with  it  and  the 
confirmations  of  accei)tance  furnislnul 
by  it. 

10.  .Shares  will  be  listed  and  traded  at 
negotiated  prices  on  a  .Stock  Exchange 
and  traded  in  the  .secondary  market. 
Ap|)licant.s  ex|)ect  that  .Stock  Exchange 
si)eciali.sts  or  market  makers  ("Market 
Mak(;rs")  will  be  assigned  to  .Shares. 

'l’b(!  price  of  .Shares  trading  on  the  .Stock 
Exchange!  will  be  ba.sed  on  a  curniiit 
bid/offer  in  the  secondary  markiM. 
Tran.sactions  invt)lving  tin!  j)urcba.s(!s 
and  ,sab!S  of  .Shares  on  the  .Stock 
Exchange  will  hi!  sul)j(!ct  to  customarv 
brokerage  commissions  and  charges. 

11.  A|)plicant.s  (!xpect  that  purcba.sers 
of  (;r(!ation  Units  will  include! 
institutional  inve!.ste)rs  anel  arbitrageurs. 
.Spenaalists  or  Marke!t  Makers.  ae;ting  in 
tbe!ir  unie|ue  reele  te)  preeviele  a  fair  anel 
eerelerly  .se!e:e)nelarv  markeU  fe)r  Shares, 
alse)  may  purediase  Caenition  Units  for 
u.se  in  tlieir  e)wn  market  making 
ae.tivitie!s.''’  Applie;ants  e!xpe!e:t  that 


listing  ris|iiiroin<!nls  on  Niisdiiij.  lor  i^xainplo. 
stipnliili!  Ilial  at  lisisl  two  Markot  Makors  innst  Ix! 
I'l^istorod  in  .Slian!s  to  maintain  a  listing.  In 
addition,  on  Nasda(|  and  ,\r<:a.  njgistiaod 

Marked  Makiers  ane  rixininxi  to  make;  a  continuous 
two-sidod  markot  orsiiitjiect  tlnemsolvees  to 
ntgulatorv  sanctions.  No  Marked  Makeer  will  tree  an 


seeaenelary  market  pure.bcisen  s  e)f  Slunets 
will  int:ludt!  both  institutietnal  iinel  retail 
inve!ste)rs. Ap])lie:;ints  e!X])e!t:t  tlutt 
arbitrage  o|)])t)rtunilies  eatiatetel  bv  llu! 
ability  let  eiontinually  pure;base!  etr 
reuletem  (aetatieen  Units  :it  their  NAV  per 
.Share  sbetulel  etnsure:  tb.il  the  .Sbarets  will 
nt)t  traele  at  a  miilerial  elisextunt  or 
l)rt!minm  in  reliition  tet  their  NAV. 

12.  .Sbiire!s  will  tied  be:  imlivielually 
re!ele!e!mable!  anel  etwners  of  .Shares  mav 
aexiuire  ibtKse  .Sharers  from  a  Fuml.  or 
lemeler  sue;h  shares  it)r  retle!m|)tit)n  to  the 
I'unel,  in  ('.reuitiein  Units  etnly.  Te) 
reuleem,  an  inversttir  must  aexaimulate 
eneiitgh  .Sharers  te)  ex)nstilute!  it  (Iremtie)!) 
Unit.  Reelemplie)!)  reapiests  must  be 
plae:e!el  by  e)r  thre)ugh  an  Authe)riz('el 
I’artieapant. 

18.  Neitlu!!'  the  Trust  ne)r  any  Funel 
will  be  marketeel  or  e)the!rwi.se  helel  e)ut 
as  a  “mutual  funel.”  Insteael,  e!ae:h  Funel 
will  be  iiiiirketeKl  as  an  “aedively- 
manageel  eexediange-traeled  funel."  In  any 
iidvea  ti.sing  material  where:  fentturers  e)f 
eehtiiining.  buying  e)r  st!lling  .Shares 
trade!el  e)n  the  .Ste)e:k  Exediange  are: 
tle!.se:rihe!el  theax:  will  be  an  appre)priate! 
statement  te)  the  e!ffe!e:t  that  .Sharers  are: 
ne)t  inelivieluallv  re:ele!e!mal)le!. 

14.  'I’lu!  lumels’  Web  site:,  whie;h  will 
he  pul)lie:ly  available  prie)r  to  the:  |)nl)lie: 
e)ife!ring  e)f  .Sharers,  will  inednele  a 
Pre).spe!e:tus  anel  aelditie)nal  e]nantitalive! 
infe)rmalie)n  u])elate!el  e)n  a  daily  basis, 
inedueling.  e)n  a  peir  .Share:  basis  fe)r  e:ae:h 
l‘’unel.  the:  prieer  Pnsinerss  Dav’s  NAV  anel 
the  meirket  e:h)sing  ))riex!  e)r  miel-j)oinl  e)f 
the  hiel/ask  sprexid  at  the  time:  of  the: 
e:ale:idatie)n  e)f  sue;h  NAV  (“Piel/Ask 
Priex:").  and  a  e:ale:ulatie)n  e)f  the 
])re!mium  e)r  eli.sex)unt  e)f  the  market 
edosing  priex:  e)r  Biel/Ask  Priex:  against 
sue:h  NAV.  On  eaedi  Business  Day, 
hefeere  ex)mme:nex:me:nt  e)f  traeling  in 
.Share:s  e)n  the:  .Ste)e:k  Exediange,  the:  Funel 
will  eli.se:le).se:  e)n  its  Web  site:  the: 
i)le:ntitie:s  anel  eiuantitie:s  e)f  the  Pe)rtfe)lie) 
Instruments  helel  by  the:  Funel 
(inedueling  any  short  pe).sitie)n.s  helel  in 
se:e;urilie:s  (“.Short  Peesitieens"))  that  will 
fe)rm  the:  basis  fe)r  the  Funel’s  e:ale;ulatie)n 
e)f  NAV  at  the:  enel  e)f  the:  Busine:.ss  Dav.'^ 

Applicants’  Legal  Analysis: 


in  NAV  on  tliocnmmt  Miisimiss  Diiv.  Accordinglv. 
oiicli  iMind  will  1)0  <il>lo  to  di.scloso  <il  llio  boginning 
ol  tlio  iSiisinoss  Dav  tho  portiblio  that  will  loi  in  llio 
basis  ioi'  its  NAV  calculation  at  tho  ond  of  such 
Itiisinoss  Dav. 


1.  Ai)plic.<mts  reejuest  an  eereler  unelt:r 
se:t;tit)n  ()(c)  of  the  At:l  for  an  t:xemplion 
fix)m  se!e:tit)n.s  2(ci)(82).  .IfiiKl),  22(d)  iind 
22(e)  e)iTht!  At:t  anel  rule:  22c-l  tmde:r 
the:  Ae;t,  uneler  setitieius  (i(e;)  ami  17(1))  of 
the:  Ae:t  fe)r  an  e:xe:mptie)!i  fre)!n  .se:t:tie)ns 
17(a)(1)  anel  17(a)(2)  e)f  the;  Ae:l.  anel 
nneler  .seedion  12(d)(l)(|)  of  the  Ae:t  for 
;m  e:xe:m])tie)n  from  .set;fie)ns  12(d)(1)(A) 
atiel  (B)  e)f  the:  Ae;t. 

2.  .Se:ctie)n  ()(e:)  t)f  the  Ae:t  provide:s  fh.il 
the;  Conunissie)!)  may  exe;m])t  ;my 
pt;r.se)n,  se;e;urify  e)r  fnmsaedion,  e)r  anv 
e;lass  e)f  pe;r.se)ns,  .se;e;uritie:s  e)r 
transae:tie)ns.  frt)m  any  pix)visie)ns  e)f  the: 
Act.  if  anel  to  the:  e:xte;nt  that  sue.h 
exempt ie)n  is  ne:ex:ss<irv  e)r  ai)])rt)pri<ite: 
in  the  puhlie:  interest  and  ex)nsistent 
with  the:  pre)te:e:tie)n  t)f  investors  and  the 
puri)t)se.s  fairly  inte:nele:el  by  the  pe)lie:y 
anel  provisions  e)f  the;  Ae;t.  .Seedion  17(1)) 
e)f  the  Aed  authe)rizes  the:  Ce)mmission  te) 
exempt  a  pre)pe).se:el  tran.saedie)n  from 
se:edie)n  17(a)  of  the  Aed  if  evidenex; 
t:stal)lishe:s  that  the  terms  e)f  the: 
transaedie)!!.  ineduding  the  ex)nside:ralie)n 
te)  he  paiel  e)r  re:ex:iveei.  are  re:ase)nal)le: 
anel  fair  anel  eh)  ne)t  inve)lve 
e)ve)rre:aediing  on  the:  part  of  any  pe:rse)n 
ex)nex:rne;el,  anel  tlie  pre)pe).seel 
transaedie)!!  is  ex)nsiste:nt  with  the: 

])e)liede:s  e)f  the:  re:gi.ste:re:el  inve;stme:nt 
ex)ni])any  <md  the  ge;ne;ral  provisions  of 
the;  Aed.  .Se;edie)n  12(d)(l)())  e)f  the  Aed 
proviel(;s  th;it  the  Commissie)!!  may 
e:xe;ni])l  any  pe;rse)n.  se;e:urity.  e)r 
transaedie)!!,  e)r  a!!V  ed.iss  e)r  ediisses  e)f 
|)e:rse)!!s.  se:e:uritie;s  or  tr;!!!saedie)!!s,  hx)!!! 
a!!V  provisie)!!  e)f  .se:edie)!!  12(el)(l)  if  the: 
e:xe:!!iplio!!  is  ex)!!si.ste!!t  with  the  peehlie: 
i!!te:!x:st  a!!el  the:  proteedie)!!  e)f  inve:ste)rs. 

Se:(dions  .'i(n)(l)  anel  2(a)(82)  of  the  Aed 

8.  .Seedio!!  .Ifa)!!)  e)f  the:  Aed  elefines  a!! 
“oi)e:!i-e:!!el  ex)!!!pa!!y'’  as  a  manage:!!!!!!!! 
i!!ve:stn!e:!!t  co!!!pa!!y  that  is  offering  for 
sale:  e)r  has  e)ut.staneli!!g  any  reeleeenahle 
se:e:i!rity  of  whiede  it  is  the:  issuer. 

.Se:edie)!!  2(a)(82)  of  the  Aed  elefines  a 
!e:ele;e:!!!al)le  se:e;urity  as  a!!y  .se:e:urity, 
e)the:r  thiin  .she)rt-term  pa])e:r.  lender  the 
terms  of  whiedi  the:  holeler,  upon  its 
])resentatie)!!  te)  the:  i,ssue:r,  is  entitleel  te) 
!x:ex:ive:  ap])!e)xi!nate:l v  a  ])!X)pe)rtie)!!ate: 
share  e)f  the  issuer's  e:ur!X!nt  net  iissets, 
or  the:  e;ash  eepeivalent.  Be:e;au.se  .Sha!x:s 
will  not  be:  inelivielually  rede:e:mal)le;. 
<!l)])lici!!!fs  reeiue.st  an  order  that  we)ulel 
permit  e:;!ed!  Funel  to  reeleem  .Sha!e:s  in 
Crciifie)!!  Units  only.  Ap])lie:a!!ts  stiite 
I  hilt  investors  may  purediii.se  .Shiuxis  in 
Creiiitioi!  Units  froi!!  eaedi  Finiel  aiid 
!x:ile:e;!!!  (xciitioi!  Uiiits  from  eiiedi  Finid. 
Appliexnits  further  sliite  that  heexm.se  the; 
market  priex:  of  (xeatioi!  Uiiits  will  he: 
ilise;ipli!!eel  by  arbitrage  oppen  t!!!!itie:s, 
iiivestors  shenilel  he:  able  te)  sell  .Shares 
in  the  .se:ex)!!eli!ry  niarket  at  priex;s  that 
elo  not  varv  materiallv  from  their  NAV. 


"  U'lmrc  i)  Fund  pcrmit.s  mi  in-kind  purcliiisur  to 
deposit  cash  in  lion  of  depositing  one  or  more 
Deposit  Instruments,  the  piircbaser  mav  be  assessed 


ii  higher  'I'lansaclion  F'ih!  to  oHset  tin;  cost  to  the 
Fond  ol  huving  thost!  particular  Deposit 
Instruments.  In  all  cases,  tlie 'I'ransaction  Fee  will 
lie  limited  in  accordance  w  ith  the  reipiirements  ol 
the  liommission  applicable  to  open-end 
management  investment  companies  ottering 
redeemable  .securities. 


'  ■  It.Sliares  are  listed  on  I  he  NA.SDAQ  .Stock 
Market  I.I.ei  (",Nasda(|")  or  a  similar  ehx  tronii.  .Stoi:k 
I'Achange  (including  N^  .SI-i  Area),  one  or  more 
memiMX  linns  otthat  .Stock  lixchange  will  act  as 
Market  .Maker  and  maintain  a  market  tor  .Shares 
trading  on  that  .StiH:k  INchange.  C)n  Nasdaq,  no 
p<'ir!icular  Market  Maker  would  be  contractuallv 
obligated  to  make  a  market  in  .Shares.  However,  the 


atliliated  person  or  an  aliiliated  person  otan 
altiliated  person,  otthe  Funds,  except  within  Ihe 
meaning  ot  section  2(a)(:!)(A)  or  (11)  ol  tin;  Act  due 
solely  to  ownershi))  ot  .Shares  as  iliscussed  below. 

"’.Shares  will  be  registered  in  book-enlr\  torn) 
oniv.  D'l't!  Ol'  its  nominee  will  be  Ibe  record  or 
registered  owner  otall  outstanding  .Shares. 
Meneticial  ownership  ot  .Shares  will  lie  shown  on 
Ihe  records  ot  D’lXi  or  D'l'C  I’artici pants. 

''Applicants  note  that  under  accounting 
procedures  tollowed  b\  Ihe  Funds,  trades  made  on 
Ihe  prior  business  Dav  will  be  booked  and  retlecled 
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Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22((l)  of  tin;  Act.  among 
otlu!!'  things,  |)rolhl)its  a  (l(;aler  from 
selling  a  redeemahh!  secnritv  that  is 
cnrrentlv  being  offenKl  to  the  ])nl)lic  hv 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  gemnally  recpiires  that 
a  dealer  selling,  redecmiing.  or 
re])nrchasing  a  r(!deemal)le  secnritv  do 
■SO  only  at  a  i)rice  based  on  its  NAV. 
Ai)i)licants  state  that  secondary  market 
trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  i)rice  described  in  the 
Prospectus,  and  not  at  a  price  ha.sed  on 
NAV.  Thus,  pnrcha.ses  and  .sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the;  Act. 

Applicants  recpiest  an  exem])tion  under 
section  (i(c)  from  these  ])rovisions. 

Applicants  as.sert  that  the  concerns 
.sought  to  he  acldressed  hv  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  re.sj)ect  to  juicing  aix;  (xjnally 
satisfied  hv  the  jjrojjosed  method  of 
])ricing  Shares.  A|)})licant.s  maintain  that 
while  there  is  little  legislative  historv 
regarding  section  22(d).  its  ])rovisions. 
as  well  as  those  of  rule  22c-l,  a])])ear  to 
have  h(;en  d(!.signed  to  (a)  jjrevent 
dilution  caused  by  certain  riskles.s- 
trading  .schemes  by  |)rinci|)al 
underwriters  and  contract  dealers,  (h) 
juevent  unjust  discrimination  or 
jU'eferential  treatment  among  buyers 
resulting  from  sahxs  at  different  |)rice.s. 
and  (c)  assure  an  orderly  distribution 
system  of  investment  com])any  shares 
by  eliminating  j)rice  coiujjetition  from 
brokers  offering  shares  at  le.ss  than  the 
|)uhlished  .sales  })rice  and  rejuirchasing 
shares  at  more  than  the  jjuhli.shed 
redemj)tion  j)rice. 

(i.  A])|)licant.s  believe  that  none  of 
the.se  |)ur])o.ses  will  he  thwarted  hv 
j)(!rmitting  Shares  to  trade  in  the 
secondary  market  at  negotiated  juices. 
Aj)j)licants  state  that  (a)  .secondary 
market  trading  in  Shares  does  not 
involve  the  Funds  as  jiartitxs  and  cannot 
result  in  dilution  of  an  investment  in 
.Shares,  and  (h)  to  the  (ixtent  different 
j)rices  exist  during  a  given  trading  day. 
or  from  dav  to  day,  sui:h  variances  occur 
as  a  result  of  third-j)arty  market  forces, 
such  as  .suj)j)lv  mid  demand.  Therefore, 
ajijilicants  a.ssert  that  secondary  market 
transactions  in  .Shares  will  not  lead  to 
discrimination  or  jueferential  treatment 
among  juirchasers.  Finally,  ajijilicants 
contend  that  the  jirojiosed  di.striliution 
system  will  he  orderly  liecau.se  arbitrage 
activity  should  ensure  that  the 


difference  between  the  market  ju  ice  of 
.Shares  and  their  NAV  remains  narrow. 

Section  22(e)  of  the  Act 

7.  .Section  22(e)  of  the  Act  generallv 
jirohiliits  a  registered  investment 
comjiany  from  snsjiending  the  right  of 
redemjition  or  jio.st jioning  the  date  of 
jiayment  of  redemjition  jiroceeds  for 
more  than  .seven  days  after  the  tender  of 
a  security  for  redemjition.  Ajijilicants 
observe  that  settlement  of  redemjitions 
of  (Creation  Units  of  Ulolial  Funds  is 
contingent  not  only  on  the  settlement 
cycle  of  the  U.S.  securities  markets  hut 
also  oil  the  delivery  cycles  jiresent  iii 
foreign  markets  in  which  those  Funds 
invest.  Ajijilicants  have  been  advised 
that,  under  certain  circumslances.  the 
delivery  cycles  for  transferring  Portfolio 
Instruments  to  redeeming  investors, 
coujiled  with  local  market  holiday 
schedules,  will  require  a  delivery 
jirocess  of  nji  to  14  calendar  days. 
Ajijilicants  therefore  request  relief  from 
section  22(e)  in  order  to  jirovide 
Jiayment  or  satisfaction  of  redemjitions 
within  the  niaxininm  nunilier  of 
calendar  days  reejnired  for  such 
jiaymeut  or  satisfaction  in  the  jiriiicijial 
local  markets  where  transactions  in  the 
Portfolio  Instruments  of  each  (ilolial 
l'’nnd  customarily  clear  and  .settle,  hut  in 
all  cases  no  later  than  14  calendar  days 
following  the  tender  of  a  Creation 
Unit.'" 

8.  Ajijilicants  state  that  section  22(e) 
was  designed  to  jirevent  nnreasonalile. 
undisclosed  and  unforeseen  delays  in 
the  actual  jiayment  of  redemjition 
Jiroceeds.  Ajijilicants  assert  that  the 
reejuested  relief  will  not  lead  to  the 
jirohlems  that  .section  22(e)  was 
designed  to  jirevent.  Ajijilic;ants  state 
that  allowing  reclemjition  jiavments  for 
Creation  Units  of  a  Fund  to  he  made 
within  a  maximum  of  14  calendar  days 
would  not  he  inconsistent  with  the 
sjiirit  and  intent  of  section  22(e). 
Ajijilicants  .state  each  Clolial  Fund’s 
statement  of  additional  Information 
(“.SAI")  will  di.sclo.se  those  local 
holidays  (over  the  jieriod  of  at  least  one 
year  following  the  date  of  the  .SAI).  if 
any,  that  are  exjiected  to  jirevent  the 
delivery  of  redemjition  jiroceeds  in 
seven  calendar  days  and  the  maximum 
uumlier  of  days  needed  to  deliver  the 
Jiroceeds  for  each  affected  Clolial  Fund. 
Ajijilicants  are  not  .seeking  relief  from 
section  22(e)  with  resjiect  to  Clolial 
I’niids  that  do  not  effect  redemjitions  in- 
kind. 


Appliciinls  ;u:kn(>\vl(!(lf>(!  tlint  no  roliijr  oldninnd 
Iroin  llu!  nupiirinnnnls  ol  siiclion  22(v)  will  iiUncI 
any  ohli^ations  that  it  may  ollnirwisn  havn  nndnr 
mil!  KScti-l  undt!!'  tho  l'A(:tian<;ii  Act.  Kuln 
r(!i|nii'i!S  tlial  most  socniitins  transactions  Ik:  sottliMl 
within  tlircii  hnsinnss  days  ottlu!  trade  date. 


Section  12(d)(1)  of  the  Act 

!).  .Section  12(d)(1)(A)  of  the  Act 
Jirohiliits  a  regi.stered  investment 
comjiany  from  acijuiring  shares  of  <m 
investment  comjiany  if  the  .securities 
rejiresent  tnore  than  3%  of  the  total 
out.standing  voting  stock  of  the  ticijuired 
comjiany,  more  tlum  .')%  of  the  total 
assets  of  the  acejniring  comjianv,  or. 
together  with  the  securities  of  any  other 
investment  comjianies,  more  than  10% 
of  the  total  a.ssets  of  the  acijuiring 
comjiany.  .Section  12(d)(1)(B)  of  the  Act 
Jirohiliits  a  regi.stered  ojien-end 
investment  comjiany.  its  jirincijial 
underwriter,  or  any  other  broker  or 
dealer  from  selling  its  shares  to  another 
investment  comjiany  if  the  .sale  will 
cause  the  acquiring  comjiany  to  own 
more  than  3%  of  the  acijnired 
comjianv’s  voting  .stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acijnired  comjiany's  voting  stock  to  he 
owned  by  investment  comjianies 
generally. 

10.  Ajijilicants  reijnest  relief  to  jiermit 
Investing  Funds  to  acquire  .Shares  in 
excess  of  the  limits  in  section 
12(d)(1)(A)  of  the  Act  and  to  jiermit  the 
Funds,  their  jirincijial  underwriters  and 
any  Broker  to  .sell  .Shares  to  Inve.sting 
Funds  in  excess  of  the  limits  in  section 
12(d)(1)(B)  of  the  Act.  Ajijilicants  sulimit 
that  the  jirojio.sed  conditions  to  the 
reijnested  relief  adilress  the  concerns 
underlying  the  limits  in  .section  12(d)(1). 
which  include  concerns  about  undue 
inlluence,  excessive  lavering  of  fees  and 
overly  comjilex  structures. 

11.  Ajijilicants  sulimit  that  their 
jirojio.sed  conditions  addre.ss  anv 
concerns  regarding  the  jiotenlial  for 
undue  influence.  To  limit  the  control 
that  an  Investing  Fund  may  have  over  a 
Fund,  ajijilicants  jirojiose  a  condition 
jirohihiting  the  adviser  of  an  Investing 
Management  Comjiany  ("Inve.sting  Fund 
Advisor"),  sjionsor  of  an  Inve.sting  Trust 
(“.Sjionsor").  any  jier.son  controlling, 
controlled  hv,  or  under  common  control 
with  the  Investing  Fund  Advisor  or 
.Sjionsor.  and  any  investment  comjiany 
or  i.ssuer  that  would  he  an  inve.stment 
comjiany  hut  for  sections  3(c)(1)  or 
3(c)(7)  of  the  Act  that  is  advised  or 
sjionsored  hv  the  Inve.sting  Fund 
Advisor,  the  .Sjionsor,  or  anv  jierson 
controlling,  controlled  by.  or  under 
common  control  with  the  Inve.sting 
Fund  Advi.sor  or  .Sjionsor  (“Inve.sting 
Fund’s  Advisory  Crouji")  from 
controlling  (individually  or  in  the 
aggregate)  a  Fund  within  the  meaning  of 
.section  2(a)(t))  of  the  Act.  The  .same 
jirohiliition  would  ajijily  to  any  .suli- 
advi.ser  to  an  Inve.sting  Management 
(iomjianv  (“Inve.sting  Fund  .Sub- 
Advisor”).  any  person  controlling. 
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controlUui  l)y  or  under  eommon  ciontrol 
with  the  Investing  Fund  Sub-Advisor, 
and  anv  investment  company  or  i.ssuer 
tliat  would  he  an  investment  company 
hut  for  s(!ctions  3(c)(1)  or  3(c)(7)  of  tlie 
Act  (or  portion  of  sucli  inviJ.stmimt 
companv  or  i.ssuer)  advi.sed  or 
s|)onsored  Iw  tlie  Investing  I'und  Snl)- 
Ad visor  or  any  person  controlling, 
controlled  by  or  under  common  control 
with  the  Investing  Fund  Sub-Advisor 
("Investing  Fund’s  Sub-Advisory 
(’■roup"). 

12.  Apj)licants  j)ropose  a  condition  to 
ensure  that  no  Investing  Fund  or 
Investing  Fund  Affiliate  (excej)t  to  the 
e.xlent  it  is  acting  in  its  capacity  as  an 
investment  adviser  to  a  Fund)  will  cau.se 
a  Fund  to  purchase  a  security  in  an 
offering  of  .securities  during  the 
exi.stence  of  an  underwriting  or  selling 
syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
("Affiliated  Underwriting").  An 
"Underwriting  Affiliate”  is  a  jirincipal 
underwriter  in  any  underwriting  or 
.selling  syndicate  that  is  an  officer, 
director,  member  of  an  advisory  board. 
Inve.sting  Fund  Advisor.  Invccsting  Fund 
Sub-Advisor,  emplovee  {)r  Sponsor  of 
the  lnv(*.sting  I’lnul.  or  a  pm  son  of  which 
any  such  officer,  director,  memhm'  of  an 
advi.sorv  hoard.  Investing  l*’und  Advisor. 
Inve.sting  Fund  Sub-Advisor,  em|)loy(M; 
or  Sj)on.sor  is  an  affiliatcul  pcason 
(except  any  ])er.son  who.se  ndationshi]) 
to  the  Fund  is  covcned  hv  section  10(0 
of  the  Act  is  not  an  Underwriting 
Affiliate). 

13.  Applicants  propt)se  several 
»  onditions  to  address  the  ])otential  for 
layering  of  fees.  Aj)plicants  note  that  the 
hoard  of  directors  or  trustees  of  any 
Investing  Management  (;omj)any. 
including  a  majority  of  the  (lirectors  or 
trustees  who  are  not  "interesttul 
persons”  within  the  meaning  of  .section 
2(a)(10)  of  the  Act  ("ilisinterested 
directors  or  trustees"),  will  be  required 
to  find  that  the  advisorv  fees  charg(;d 
under  the  contract  are  based  on  services 
provided  that  will  be  in  addition  to. 
rather  than  du])licative  of,  services 
provided  under  the  advi.sorv  contract  of 
any  Fund  in  which  the  Investing 
Management  U-ompany  may  invest. 
Applicants  al.so  state  that  anv  sales 
charges  and/or  .service  fees  chargeul  with 
resjiect  to  shares  of  an  Investing  Fund 
will  not  (!xceed  the  limits  apj)licahle  to 

■■|nv(!sliii<'  I-'iiiul  is  iinv  Investing 

^'uIl(l  .'Xilvisor.  Invi!sling  I'und  .Sub-.Xdvisor. 
.Sponsor,  proinoti!!' and  principal  underwriter  ol  an 
linesling  l•'llnd.  and  any  person  contndling. 
controlliKl  hy  or  under  coininon  control  with  an\ 
ol  tli(!se  entities.  "Fund  .MTiliati!"  is  an  investment 
adviser,  promoter,  or  principal  underwriter  of  a 
F'und  or  anv  person  controlling,  controlled  hv  or 
under  common  control  with  any  of  thesis  entities. 


a  fund  of  funds  as  set  forth  in  NASD 
Conduct  Rule  2830.-" 

14.  A])plic;mts  sitbmit  thiit  tlu; 
propo.sed  arraugement  will  not  cnnite  an 
ov(!rly  complex  fund  structun;. 

Applicants  note  ihiit  <i  Fund  will  he 
jirohihited  from  actpiiring  .securititis  of 
■mv  investnumt  comjtiiny  or  com]);my 
relying  on  section  3(c)(1)  or  3(c)(7)  of 
the  Act  in  exce.ss  of  the  limits  contained 
in  .section  12(d)(1)(A)  of  the  Act,  exc(!])t 
to  the  extent  i)ermitt(ul  hy  exemptivt; 
relief  from  the  ('.om mission  permitting 
the  Fund  to  jturchase  shiints  of  other 
investment  companies  for  short-term 
cash  management  purpo.ses. 

13.  To  ensure  that  an  Inve.sting  f'und 
is  aware  of  the  terms  and  conditions  of 
the  recpiested  order,  the  Inve.sting  Funds 
must  enter  into  an  agreement  with  the 
respective  Funds  (“FOF  Participation 
Agreement”).  The  FOF  Participation 
Agreement  will  include  an 
acknowl(!dgemi;nt  from  the  Inve.sting 
Fund  that  it  may  ndy  on  the  order  only 
to  inve.st  in  a  Fund  and  not  in  anv  otluir 
investment  company. 

Sections  17(a)(1)  and  (2)  of  the  Act 

1().  Section  17(a)  of  tlu;  Act  generally 
prohibits  an  affiliated  jaason  of  a 
r(!gi.stered  investment  comi)any,  or  an 
affiliated  piM'.son  of  such  a  |)(!rson 
("second  tier  affiliate”),  from  .stilling  anv 
sticurity  to  or  purchasing  any  .sticurily 
from  lhecom]);my.  Section  2(<i)(3)  of  tht; 
Act  defines  “affiliated  ])(!rson”  to 
include  any  ])erson  dirtictly  or  inilirectly 
owning,  controlling,  or  holding  with 
])ower  to  vote.  .3%  or  mort!  of  the 
ontstiinding  voting  securities  of  the 
other  ptii'son  ;md  any  person  directly  or 
indirectly  controlling,  controlhid  by.  or 
under  common  control  with,  the  other 
Iterson.  Section  2(a)(n)  t)f  the  Act 
defines  “control”  as  the  ])ower  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company 
and  provides  that  a  control  relationshij) 
will  be  presumed  where  one  person 
owns  more  than  2.3%  of  another 
person’s  voting  securiti(!.s.  Fach  Fund 
may  he  deianed  to  hi;  controlled  hv  an 
Advisor  and  hence  aff  iliated  ])ersons  of 
each  other.  In  addition,  the  Funds  mav 
he  deemed  to  In;  und(!r  common  control 
with  any  other  regi.stered  investment 
company  (or  .s(:ries  thereof)  advi.sed  hv 
an  Advisor  (an  “Affiliated  Fund”). 

17.  Applicants  re(iu(;sf  an  exem])tion 
under  sections  ()(c)  and  17(h)  of  the  Act 
from  .sections  17(a)(1)  and  17(a)(2)  of  the 
Ac:t  to  permit  in-kind  purcha.ses  and 
i'(!d(!m|)tion.s  of  ('reation  Units  by 

-"Aliy  lulonMici;  lo  NA.SI)  C()ntlut:l  Kulo  2K:i0 
includus  nny  succu.ssor  or  rupliicuiimiut  nilo  that 
luay  III!  aili)pti!il  by  (hu  l‘'iuaui:ial  Industry 
Kugulatory  Authorilv. 


persons  that  are  affiliated  jiersons  or 
.second  tier  itffiliates  of  the  Funds  .solely 
by  virlue  of  one  or  more  of  the 
following;  (;t)  Holding  5%  or  more,  or  in 
excess  of  25%  of  the  outst;mding  .Shares 
of  one  or  more  l-’iinds;  (h)  h.iving  ;m 
affiliation  with  a  person  with  an 
ownership  interest  described  in  (;i);  or 
(c)  holding  5%  or  more,  or  more  than 
2.3%  of  the  .Shares  of  om;  or  more 
Affiliiited  f’unds.-'  Appliciinls  al.so 
retpuist  ;m  extmqttion  in  order  to  permit 
a  Fund  to  sell  its  Shares  to  and  redeem 
its  Shiires  from,  and  tmgage  in  the  in- 
kind  transactions  that  would 
ar:comi)any  such  sales  and  redemptions 
with,  certain  Inve.sting  Funds  of  which 
the  Funds  are  affiliated  persons  or 
.second-tier  affiliates.-" 

18.  A])i)licant.s  as.sert  that  no  useful 
purpo.se  would  he  .served  by  jMohibiting 
such  affiliated  persons  from  making  in- 
kind  ])urcha.ses  or  in-kind  redemptions 
of  .Shares  of  a  Fund  in  Creation  Units. 
Absent  the  unusual  circiumstances 
discussed  in  the  a|)])lic;ation,  the 
Deposit  Instruments  and  Redemption 
Instruments  available  for  a  f’und  will  he 
the  same  for  all  purchasers  and 
red(!emers.  re.s])ectively.  and  will 
corres])ond  pro  rota  lo  the  Fund’s 
Fortfolio  Instruments.  The  dejjosit 
prociulures  for  in-kind  purchases  of 
Creation  Units  and  the  redem])tion 
])rocedures  for  in-kind  redemptions  will 
he  the  .same  for  all  ])urchas(!.s  and 
redem])tion.s.  De])osit  Instruments  and 
Redemption  In.struments  will  he  valued 
in  the  same  manner  as  tho.se  Fortfolio 
Instruments  currcmtly  held  hy  the 
relevant  Funds,  and  the  valuation  of  the 
Deposit  Instruments  and  R(;demption 
In.struments  will  he  made  in  the  .same 
manner  and  on  the  same  terms  for  all. 
regardless  of  the  identity  of  the 
purchaser  or  redeemer.  A]3plicant.s  do 
not  believe  that  in-kind  purchases  and 
nulemptions  will  result  in  abusive  sedf- 
dealing  or  overreaching  of  the  Fund. 

19.  A])])licants  al.so  submit  that  the 
sale  of  .Shares  to  and  redem])tion  of 

-'  .\|)plii:anls  arii  not  slinking  roliiil  Irom  sootion 
17(aj  lor.  and  llio  roiino.sloil  ri!lii!l  will  not  apply  to. 
transaotions  wlioro  a  F'nnil  riinlil  bo  ilooinotl  an 
alliliatoil  poison,  or  an  alliliatoil  poi  son  of  an 
alliliatod  poison,  of  an  Invostin;'  l•■llnd  booanso  an 
invostmont  advisor  to  tbo  l•’nnds  is  al.so  an 
invoslinont  advisor  to  an  Invosting  I'und. 

-- Aiiplioants  oxpoot  most  Invostiiif;  Funds  will 
pnrobaso  .Sbaros  in  tbo  sooondary  inarkot  and  will 
not  pnrobaso  Oroation  Units  diroi.tlv  lioin  a  Fund. 

I'll  tbo  oxtont  Ibat  purobasos  and  salos  ol  .Sbaros 
ooour  in  tbo  sooondarv  inarkot  and  not  tlirou}^li 
prinoipal  transaotions  dirootiv  botwoon  an  liivostin^ 
l■'uud  and  a  Fiind.  roliol  Iroin  sootiou  17(a)  would 
not  bo  nooossary.  Ilowovor.  tbo  roipiostod  roliol 
would  apply  to  diroot  salos  ol' Sbaros  in  ('.roation 
Units  by  a  l‘'und  to  an  Invosting  F'und  and 
rodoinptions  ol  tboso  .Sbaros.  Tbo  roipiostod  roliol 
is  intondod  to  also  oovor  tbo  in-kind  transaotions 
that  may  aoooinpany  snob  salos  and  rodoinptions. 
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Sliares  from  an  Investing  Fund  meets 
the  standards  for  relief  under  sections 
17(1))  and  (i((:)  of  the  Ac:t.  Applicants 
note  that  any  consideration  paid  for  the 
purchase  or  redemption  of  Shares 
directly  from  a  Ihind  will  he  based  on 
the  NAV  of  the  Fund  in  accordance  with 
policies  and  procedures  set  forth  in  the 
Ihmd’s  registration  statement.--'  The 
I'DF  Fartici])ation  Agreement  will 
recpiire  anv  Investing  Fund  that 
purchases  Cireation  Units  directly  from 
a  Fund  to  repre.sent  that  the  purchase  of 
Creation  Units  from  a  P'nnd  hy  an 
Investing  Fund  will  he  accomplished  in 
compliance  with  the  investment 
restrictions  of  the  Investing  Fund  and 
will  he  consistent  with  the  investment 
policies  set  forth  in  the  Investing  Fund’s 
registration  .statement.  Applicants  also 
state  that  the  ju'oposed  transactions  are 
ccnisistent  with  the  general  purpo.ses  of 
the  Act  and  ai)])roi)riate  in  the  public 
interest. 

Applicants’  Conditions: 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  he  subject  to  the  following 
conditions: 

/\.  KTl’ Relief 

1.  As  long  as  a  Fund  operates  in 
reliance  on  the  retpiested  order,  the 
Shares  of  the  Fund  will  be  listed  on  a 
Stock  Exchange. 

2.  Neither  tlie  'I’nist  nor  anv  Fund  will 
he  advertised  or  marketed  as  an  open- 
end  investment  com])anv  ora  mutual 
fund.  Anv  advertising  material  that 
describes  the  purchase  or  .sale  of 
('.reation  Units  or  refers  to  redeemahilitv 
will  ])rominentlv  di.sclose  that  the 
Shares  are  not  individually  redeemable 
and  that  owners  of  the  Shares  may 
acquire  those  Shares  from  the  Fund  and 
tender  those  Shares  for  redemption  to 
the  Fund  in  Creation  Units  only. 

3.  'rhe  Web  site  for  the  Funds,  which 
is  and  will  he  i)ublicly  accessible  at  no 
charge,  will  contain,  on  a  ])er  Share 
basis,  for  each  Fund  the  prior  Busine.ss 
Day’s  NAV^  and  the  market  closing  ])rice 
or  Bid/Ask  Brice,  and  a  calculation  of 
the  premium  or  di.scount  of  the  market 
closing  ])rice  or  Bid/Ask  Brice  against 
such  NAV. 

4.  On  each  Business  Uav,  before 
commencement  of  trading  in  Shares  on 
the  Stock  Exchange,  the  Fund  will 


A|)|)li(:!mls  ii(:kiK)\vli!(lf>(!  Ilial  llic  n!(:(!i|)l  of 
coinponsatioii  liv  (a)  an  alliliatiul  parson  of  an 
Invostinj;  I'uncl,  or  an  alfiliaUal  pinson  of  slid) 
parson,  for  Ilia  piirdiasa  liy  Ilia  Invasliii”  l-'inul  of 
.Sliaras  of  Ilia  I'  lind  or  (li)  an  affilialad  parson  of  a 
Fund,  or  an  affilialad  par.son  of  such  parson,  for  Ilia 
sala  liv  Ilia  l-'uiid  of  ils  Sliaras  lo  an  Invaslin”  Fund, 
may  lia  proliiliilad  liv  saclion  17(a)(1)  of  Ilia  .\d. 
Tlia  I’OI''  I’arlidpalion  Agraanianl  also  will  indiida 
I  his  acknowladgmaiil. 


di.sclose  on  its  Web  site  the  identities 
and  ipiantities  of  the  Bortfolio 
Instruments  held  by  the  l''nnd 
(including  vShort  Bositions)  that  will 
form  the  basis  for  the  Fund’s  calculation 
of  NAV  at  the  end  of  the  Bnsine.ss  Day. 

The  Advisor  or  any  Sub-Advisor, 
directiv  or  indirectly,  will  not  cause  anv 
Authorized  Barticipant  (or  any  investor 
on  whose  behalf  an  Authorized 
Barticipant  may  trau.sact  with  the  Fund) 
to  ac(]nire  any  Deposit  In.strument  for 
the  E'lmd  through  a  tran.saction  in  which 
the  Fund  could  not  engage  directly. 

(i.  The  refjue.sted  relief  to  permit  ETF 
operations  will  exjiire  on  the  effective 
date  of  any  Uommi.ssion  rule  under  the 
Act  that  ])rovides  relief  jfermitting  the 
operation  of  activelv-managed 
exchange-traded  funds. 

R.  Section  12ld)(1 )  Relief 

1.  The  members  of  the  Investing 
Fuiul’s  Advisory  Uroup  will  not  control 
(individually  or  in  the  aggregate)  a  Fund 
within  the  meaning  of  section  2(a)(9)  of 
the  Act.  The  members  of  the  Investing 
Fund’s  .Sub-Advisory  Groiq)  will  not 
control  (individually  or  in  the  aggregate) 
a  Fund  within  the  meaning  of  section 
2(a)(‘))  of  the  Act.  If,  as  a  result  of  a 
decrease  in  the  outstanding  voting 
securities  of  a  Fund,  the  Investing 
luind’s  Advisory  Uroup  or  the  Investing 
Fund’s  .Siih-Advi.sory  Uroiq),  each  in  the 
aggregate,  becomes  a  holder  of  more 
than  2.')  iiercent  of  the  outstanding 
voting  securities  of  a  Fund,  it  will  vote 
its  .Shares  of  the  h'und  in  the  same 
])roportion  as  the  vote  of  all  other 
holders  of  the  Fund’s  .Shares.  This 
condition  does  not  ai)])ly  to  the 
Investing  Fund’s  .Sub-Advisory  Uroup 
with  res])ect  to  a  Fund  for  which  the 
Investing  Fund  .Snb-Advisor  or  a  |)erson 
controlling,  controlled  by  or  under 
common  control  with  the  Investing 
Fund  .Snb-Advisor  acts  as  the 
inve.stment  adviser  within  the  moaning 
of  section  2(a)(2())(A)  of  the  Act. 

2.  No  Investing  Fund  or  Investing 
k’niul  Affiliate  will  cause  any  existing  or 
potential  investment  by  the  Investing 
Fiiml  in  a  Fund  to  influence  the  terms 
of  any  services  or  transactions  between 
the  Investing  Fund  or  an  Investing  Fund 
Affiliate  and  the  Fund  or  a  Fund 
Affiliate. 

3.  3'he  hoard  of  directors  or  trustees  of 
an  Investing  Management  (iom|)any, 
including  a  majority  of  the  inde])endent 
directors  or  trustees,  will  ado|)t 
procedures  reasonahlv  designed  to 
ensure  that  the  Investing  Fund  Advisor 
and  any  Investing  Fund  Snh-Advi.sor  are 
conducting  the  investment  program  of 
the  Investing  Management  (Company 
without  taking  into  account  anv 
consideration  received  by  the  Investing 


Management  Ciompany  or  an  Investing 
Fund  Affiliate  from  a  Fund  or  a  Fund 
Affiliate  in  connection  with  any  services 
or  transactions. 

4.  Unce  an  investment  by  an  Investing 
Fund  in  the  .Shares  of  a  Fund  exceeds 
the  limit  in  section  12(d)(l)(A)(i)  of  the 
Act.  the  Board  of  a  Fund,  including  a 
majority  of  the  inde])endent  directors  or 
trustees,  will  determine  that  any 
consideration  ])aid  by  the  Fund  to  the 
Inve.sting  Fund  or  an  Inve.sting  Fund 
Affiliate  in  connection  with  any  services 
or  transactions:  (i)  Is  fair  and  rea.sonahle 
in  relation  to  the  nature  and  quality  of 
the  services  and  benefits  received  by  the 
Fund:  (ii)  is  within  the  range  of 
consideration  that  the  Fund  would  he 
required  to  ])ay  to  another  unaffiliated 
entity  in  connection  with  the  same 
.services  or  transactions:  and  (iii)  does 
not  involve  overreat:hing  on  the  part  of 
any  jierson  concerned.  'I’his  condition 
does  not  apply  with  respect  to  anv 
.services  or  tran.sactions  between  a  Fund 
and  its  inve.stment  adviser(s).  or  anv 
])er.son  controlling,  controlled  by  or 
under  common  control  with  such 
inve.stment  adviser(.s). 

.5.  The  Inve.sting  E’lmd  Advisor,  or 
'rrustee  or  .Sjionsor.  as  applicable,  will 
waive  fees  otherwise  ])ayahle  to  it  by  the 
Investing  E’und  in  an  amount  at  least 
eijual  to  any  compensation  (including 
fees  received  pursuant  to  any  plan 
adojited  by  a  Fund  under  rule  12h-l 
under  the  Act)  received  from  a  Fund  by 
the  Investing  E’und  Advi.sor,  or  Tru.stee 
or  .Spon.sor.  or  an  affiliated  jier.son  of  the 
Investing  E’nnd  Advisor,  or  Trustee  or 
.Sponsor,  other  than  any  advi.sory  fees 
paid  to  the  Investing  Fund  Advi.sor.  or 
Trustee,  or  .Sjion.sor.  or  its  affiliated 
person  by  the  E’und,  in  connection  with 
the  investment  by  the  Investing  Fund  in 
the  Fund.  Any  Investing  E’und  Sub- 
Advisor  will  waive  fees  otherwi.se 
jiayable  to  the  Investing  Fund  .Sub- 
Advisor,  directly  or  indirectlv,  hv  the 
Investing  Management  Uoinjiany  in  an 
amount  at  least  equal  to  any 
conqien.sation  received  from  a  E’und  bv 
the  Investing  Fund  .Sub-Advisor,  or  an 
affiliated  ])erson  of  the  Inve.sting  E’und 
.Sub-Advisor,  other  than  any  advisory 
fees  ])aid  to  the  Investing  Fund  .Snb- 
Advisor  or  its  affiliated  ])er.son  hv  the 
E’und.  in  connection  with  the 
inve.stment  by  the  Investing 
Management  Uompany  in  the  E’und 
made  at  the  direction  of  the  Investing 
E’und  .Sub-Advisor,  in  the  event  that  the 
Investing  E’und  .Snh-Advi.sor  waives 
fees,  the  benefit  of  the  waiver  will  he 
pas.sed  through  to  the  Investing 
Management  (iom])any. 

().  No  Inve.sting  E’und  or  Inve.sting 
Fund  Affiliate  (except  to  the  extent  it  is 
acting  in  its  capacity  as  an  investment 
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adviser  to  a  Fund)  will  cau.se  a  Fund  to 
purchase  a  security  in  an  Alllliatcul 
Underwriting. 

7.  I’he  Hoard  of  a  Fund,  including  a 
majority  ot  the  independent  directors  or 
trustees,  will  adopt  j)roc{ulur(!.s 
rciasonahlv  (hisigned  to  monitor  anv 
])nrchases  ol  securities  hy  the  Fund  in 
an  AiTiliated  I  liuhn  writing.  once;  an 
investment  hy  an  lnv(!stiug  Fund  in  the 
securities  of  the  Fund  exceeds  the  limit 
of  section  12(d)(l)(AKi)  ol  the  Act. 
including  any  purchascis  made  directlv 
from  an  Underwriting  Affiliate;.  The 
Hoard  will  review  these  purchases 
p(;riodically.  hut  no  less  frequently  than 
annually,  to  det(;rmine  whether  the 
purchases  were  influenced  hy  the 
investment  hy  the  luve.sting  Fund  in  the 
I’lnid.  The  Hoard  will  consider,  among 
other  things:  (i)  \Vhetl»:r  the  purchases 
were  consi.stent  with  tin;  investment 
objectives  and  ])olicies  of  the  Fund;  (ii) 
how  tin;  performance  of  s(;curitie.s 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparahle  securities  purchas(;d  during 
a  comparahle  jjeriod  of  time  in 
underwritings  other  than  Affiliat(;d 
Underwritings  or  to  a  henchmark  such 
as  a  comparahle  mark(;t  index:  and  (iii) 
whetln;r  the  amount  of  .s(;cnritie.s 
purchased  hv  the  Fund  in  Affiliat(;d 
Underwritings  and  the  amount 
purchased  directly  from  an 
Und(;rwriting  Affiliate  have  changed 
significantly  from  jirior  years.  The 
Hoard  will  take  any  aj)|)ropriat(;  actions 
ha.s(;d  on  its  n;view.  including,  if 
appropriate,  the  institution  of 
procedur(;s  designed  to  assure  that 
|)urcha.ses  of  .securiti(;.s  in  Affiliated 
Underwritings  are  in  the  he.st  int(;r(;st  of 
shareholders  of  the  Fund. 

8.  Each  Fund  will  maintain  and 
|)re.s(;rve  permanent Iv  in  an  (;asilv 
accessible  place  a  written  cojjy  of  the 
procedures  de.scrihed  in  the  preceding 
condition,  and  any  modifications  to 
such  procedures,  and  will  maintain  and 
pn;.serve  for  a  jjeriod  of  not  le.ss  than  six 
years  from  the  (;nd  of  the  f  iscal  year  in 
which  any  |)urcha.se  in  an  Affiliated 
Underwriting  occurr(;d.  the  first  two 
years  in  an  easily  accessible  ])lace.  a 
written  record  of  each  purchasi;  of 
.s(;curitie.s  in  Affiliated  Underwritings 
once  an  inv(;.stm(;ut  hv  an  lnv(;sting 
Fund  in  the  securiti(;s  of  the  Fund 
exc(;(;ds  tin;  limit  of  section 
12(d)(l)(A)(i)  of  tin;  Act.  setting  forth 
from  whom  the  .securiti(;.s  were 
accpiinid.  the  id(;ntitv  of  tin; 
underwriting  syndicate’s  members,  the 
terms  of  the  pnrcha.se.  and  the 
information  or  materials  upon  which 
the  Hoard’s  d(;terminations  were  made. 

f).  Hefore  investing  in  a  Fund  in 
(;xces.s  of  the  limits  in  .section 


12(d)(1)(A),  an  lnv(;sting  Fund  will 
ex(;cute  a  FOl’  I’articipation  Agre(;nn;nt 
with  the  I'und  stating  that  their 
re.s|n;ctiv(;  hoards  of  dir(;ctor.s  or  tru.stees 
and  their  investment  advisers,  or 
Tru.stec;  and  .Sponsor,  as  a|)plicahle. 
und(;rstand  tin;  t(;rms  and  conditions  of 
the  order,  and  agr(;e  to  fulfill  tln;ir 
respousihiliti(;.s  iunl(;r  tin;  ord(;r.  At  the 
time  of  its  inv(;.stun;nt  in  .Shari;.s  of  a 
Fund  in  exci;.ss  of  the  limit  in  section 
12(d)(l)(A)(i),  an  luv(;.sting  l‘’und  will 
notify  the  Fund  of  tin;  inv(;.stnn;nt.  At 
such  time,  the  luve.sting  Fund  will  also 
transmit  to  tin;  Idunl  a  list  of  the  names 
of  each  Investing  Fund  Affiliate  and 
Underwriting  Affiliate.  The  Investing 
Fund  will  notify  the  Fund  of  any 
changes  to  the  list  as  .soon  as  reasonahlv 
practicable  after  a  change  occurs.  The 
Fund  and  the  Investing  Fund  will 
maintain  and  ])reserv(;  a  c;opy  of  the 
order,  the  FOF  Fartici])ation  Agreement, 
and  the  list  with  any  u])dated 
information  for  the  duration  of  tin; 
investment  and  fora  |)eriod  of  not  l(;s.s 
than  six  years  ther(;after.  the  first  two 
y(;ars  in  an  easilv  acce.ssihle  place. 

10.  H(;for(;  ap])roving  any  advi.sory 
contract  under  section  1.^  of  the  Ac;t.  the 
hoard  of  dir(;ctor.s  or  tru.ste(;.s  of  (;ach 
lnv(;sting  Managem(;nt  (iompauv. 
inc:luding  a  majority  of  the  indi;p(;ndent 
dir(;ctors  or  tru.st(;(;.s,  will  find  that  the 
advisorv  f(;(;.s  charged  und(;r  such 
cc)ntract  an;  based  on  s(;rvic(;s  |)rovid(;d 
that  will  h(;  in  addition  to.  ratlu;r  than 
duplicative  of.  the  .servic(;s  ])rovid(;d 
under  the  advi.sory  coutract(s)  of  any 
Fund  in  which  the  lnv(;sting 
Managem(;nt  Uom])any  may  invest. 
The.s(;  findings  and  tlK;ir  basis  will  h(; 
recordi;d  fully  in  the  minute  hooks  of 
the  appropriate  Investing  Management 
Com])auv. 

11.  Any  .sah;.s  charg(;.s  and/or  .s(;rvice 
fees  chargetl  with  respect  to  shares  of  an 
Investing  F'und  will  not  exc(;(;d  the 
limits  applicahh;  to  a  fund  of  funds  as 
set  forth  in  NA.SD  (k)nduct  Rule  2880. 

12.  No  Fund  r(;lving  on  the  section 
12(d)(1)  reli(;f  will  acepure  .securities  of 
any  investment  companv  or  comijanv 
relying  on  section  8(c)(1)  or  8(c)(7)  of 
the  Act  in  excess  of  the  limits  contaim;d 
in  .s(;ction  1 2(d)(1)(A)  of  the  Act.  (;xce])t 
to  the  (;xtent  i)(;rmitt(;d  hy  exemptive 
reli(;f  from  the  Uommi.ssion  p(;rmitting 
the  Fund  to  purcha.se  .shar(;.s  of  other 
investment  com])anie.s  for  short-term 
cash  management  j)urj)ose.s. 

the  Ckainnissioii,  l)v  the  Division  of 
lnv(;slin(;nl  Maniig(;ni(;nl.  mider  (lelegiih;;! 
iiiithority. 

Kevin  M.  O’Neill. 

D(-i)iily  Sacralary. 
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Order  Approving  Public  Company 
Accounting  Oversight  Board  Budget 
and  Annual  Accounting  Support  Fee 
for  Caiendar  Year  2013 

Tin;  .Sarham;.s-()xley  Act  of  2()()2.  as 
amend(;d  (the  “.Sarhanes-Oxlev  Act”),' 
established  the  Fuhlic  Uompauy 
Accounting  Oversight  Hoard  (“FOAOH”) 
to  oversee  the  audits  of  comj)ani(;s  that 
are  subject  to  the  securiti(;s  laws,  and 
related  matters,  in  ord(;r  to  ])rotect  the 
interests  of  investors  and  further  the 
public  interest  in  the  preparation  of 
informative,  accurate  and  inde])endent 
audit  reports.  The  PCAOH  is  to 
accomplish  these  goals  through 
nigistration  of  public  accounting  firms 
and  standard  setting,  ins])ection.  and 
di.sc;ii)linarv  ])rograms.  The  PCAOH  is 
subject  to  the  com])r(;hen,sive  oversight 
of  tin;  .S(;curities  and  Exchange 
Commi.ssion  (the  "Commission”). 

Sec:tion  lOt)  of  the  ,Sarham;.s-Oxl(;y  Act 
provid(;.s  that  the  PCAOH  shall  estalilish 
a  reasonahh;  annual  accounting  support 
fee;,  as  may  he  necessary  or  ai)i)ro))riate 
to  (;stahli.sh  and  maintain  the  PCAOH. 
Und(;r  .S(;ction  l()!)(t]  of  the  Sarhamis- 
Oxl(;y  Act.  the  aggregate  annual 
accounting  su|)i)ort  fee  shall  not  exceed 
tin;  PCAOH’s  aggnigate  ”r(;cov(;rahle 
budget  expen.ses,”  whii:h  may  include 
operating,  caj)ilal  and  accrued  items. 

'flu;  PCAOH's  annual  budget  and 
accounting  su])])ort  fee  is  subject  to 
approval  hy  the  (knnmission. 

.Section  982  of  the  Dodd-F’rank  W'all 
Street  R(;form  and  Consumer  Protec:tion 
Act  (the  “Dodd-F’rank  Act”)  -  amended 
the  Sarhanes-Oxley  Act  to  provide  the 
PCAOH  with  exjjlicit  authority  to 
oversee  auditors  of  broker-dealers 
regist(;r(;d  with  tin;  Commission.  In 
addition,  the  PCAOH  must  allocate  the 
annual  accounting  sup])ort  fee  among 
issuers  and  among  hrok(;rs  and  dealers. 

•Section  l()9(h)  of  the  .Sarhane.s-Oxley 
Act  directs  the  PCAOH  to  establish  a 
hudg(;t  for  (;ach  fiscal  y(;ar  in  accordance 
with  the  P(]AOH’.s  internal  ])roc(;dur(;.s, 
subject  to  ap])roval  hv  the  Commission. 
Rule  199  of  Regulation  P  facilitates  the 
Commi.ssion’s  review  and  a])proval  of 
PCAOH  budgets  and  annual  accounting 
.su])port  fec;s.  *  This  budget  rub; 
jjrovide.s.  among  oth(;r  things,  a 
timetable  for  the  preparation  and 

'  l.S  l)..S.(:.  7201  (4 
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siibini.ssion  of  the  PflAOB  budget  and 
for  (lommission  actions  ndatinl  to  each 
laidget,  a  de.scrij)tion  of  tin;  information 
that  should  he  inclndiul  in  each  budget 
snl)inission.  limits  on  the  FdAOB's 
ability  to  incur  expen.ses  and  obligations 
except  as  provided  in  the  approved 
budget,  procednrcis  relating  to 
sn|)pl(!meiital  budget  ixupie.sts, 
r(!(]nirements  for  the  PfiAOH  to  furnish 
on  a  (inarterly  basis  certain  budget- 
related  information,  and  a  list  of 
definitions  that  apply  to  the  ride  and  to 
general  discussions  of  PfiAOB  budget 
matters. 

In  accordance  with  the  budget  ride,  in 
March  2012  the  PdAOB  ])rovided  the 
(iommi.ssion  with  a  narrative 
description  of  its  program  issues  and 
outlook  for  the  2013  budget  year.  In 
res])onse.  the  Ciommi.ssion  provided  the 
PCAOB  with  economic  assnm])tions  and 
budgetary  guidance  for  the  2013  budget 
year.  The  PCAOB  snbseiinently 
delivered  a  preliminary  budget  and 
budget  jn.stification  to  the  (Commission. 
Staff  from  the  (Commission’s  Offices  of 
the  (Chief  Accountant  and  Financial 
Management  dedicated  a  substantial 
amount  of  time  to  the  review  and 
analvsis  of  the  PCCAOB's  programs, 
jirojects  and  budget  (estimates;  reviewed 
the  P(CAOB’s  estimates  of  2012  actual 
spending:  and  attended  several  meetings 
with  management  and  staff  of  the 
P(CA()B  to  further  develop  an 
understanding  of  the  P(CA()B's  budget 
and  operations.  During  the  course  of 
this  review.  (Commi.ssion  staff  relied 
upon  representations  and  snp])orting 
documentation  from  the  P(CA()B.  Based 
on  this  review,  the  (Commission  issued 
a  “))ass  back”  letter  to  the  P(CAOB.  On 
November  28,  2012.  the  PCCAOB 
ajjproved  its  2013  budget  during  an 
oj)en  meeting,  and  snb.seqnently 
submitted  that  budget  to  the 
Commission  for  ajjproval. 

After  c:onsidering  the  above,  the 
Commi.ssion  did  not  identify  any 
proposed  di.sbnr.sements  in  the  2013 
budget  ado])ted  by  the  P(CAOB  that  are 
not  ])ro])erly  recoverable  through  the 
annual  accounting  snj)port  fee,  and  the 
Commi.ssion  believes  that  the  aggregate 
propo.sed  2013  annual  accounting 
support  fee  does  not  exceed  the 
P(CA()B’s  aggregate  recoverable  budget 
ex])enses  for  2013.  'I’he  (Commission  also 
acknowledges  the  P(CA()B's  updated 
strategic  plan  and  is  sn])])ortive  of  the 
Board’s  ])lans  to  begin  work  on  its  six 
new  near-term  prioritv  projects.  The 
(Commi.ssion  encourages  the  P(CAOB  to 
keep  the  (Commission  and  its  staff 
apjirised  of  develojnnents  throughout 
the  implementation  ofthe.se  near-term 
in'ojects  and  looks  forward  to  jiroviding 


views  to  the  PCCAOB  as  future  updates 
are  made  to  the  plan. 

The  (Commission  understands  that 
over  the  jiast  year,  the  PCAOB  has  taken 
significant  and  productive  stiqis  to 
inqnove  its  information  technologv 
("IT")  program.  These  steps  include  IT 
staffing  changes,  implementing  stronger 
rr  governanci!  structures,  and 
slrengtheinng  Board  oversight  over  its 
rr  program.  Based  upon  updates 
])rovi(led  by  the  P(CAOB,  tlie 
Commission  also  understands  that  these 
efforts  are  ongoing;  and  directs  the 
Board  to  continue  to  provide  in  its 
ipiarterly  reports  to  the  (Commission 
detailed  information  about  the  state  of 
the  P(CA()B’s  IT  program,  including 
planned,  estimated,  and  actual  costs  for 
IT  ])roject.s,  and  the  level  of  involvement 
of  consultants.  These  rejiorts  also 
should  continue  to  include:  (a)  A 
discn.ssion  of  the  Board’s  as.sessment  of 
the  ])rogre.ss  and  implementation  of  the 
Board  actions  mentioned  above:  and  (h) 
the  (jiiarterly  I'l’  report  that  will  be 
pre])ared  bv  P(CA()B  staff  and  submitted 
to  the  Board. 

'I’he  Commission  also  directs  the 
P(CA()B  (hiring  the  2013  budget  cycle  to 
continue  to  include  in  its  (piarterlv 
reports  to  the  (Commission  information 
about  the  P(CA()B’s  inspections 
|)rogram.  .Such  information  is  to 
include:  (a)  Statistics  relative  to  the 
numbers  and  ty])e.s  of  firms  budgeted 
and  ex])ected  to  be  insjiected  in  2013. 
including  by  location  and  by  year  the 
insjiections  that  are  reipiired  to  be 
conducted  in  accordance  with  the 
Sarbane.s-Oxley  Act  and  P(CA()B  rides; 
(h)  information  about  the  timing  of  the 
issuance  of  insjiections  re])orts  for 
domestic  and  non-U. S.  inspections;  and 
(c)  updates  on  the  PfCAOB’s  efforts  to 
(establish  cooperative  arrangements  with 
resjKictive  non-U. S.  authorities  for 
inspections  recpiired  in  those  countries. 

The  Commi.ssion  understands  that  the 
(Office  of  Management  and  Budget 
("OMB”)  has  determined  the  2013 
budget  of  the  P(CA()B  to  be  .seqne.strahle 
under  the  Budget  Control  Act  of  2011.  ' 
Unless  legislation  occurs  that  avoids 
.se(]ne.stration,  the  P(CA(0B’s  2013 
spending  level  could  he  reduced  by  an 
amount  that  would  be  determined  by 
OMB.  In  the  event  that  sequestration  is 
not  avoided  and  OMB  does  not  alter  its 
determination  that  the  PfCAOB’s  2013 
budget  is  seiinestrahle,  we  exjiect  the 
P(CA()B  to  work  with  the  (Commi.ssion 
and  (Commi.ssion  .staff  as  a])])ropriate 
regarding  im|)lementation  of 

"OMIl  Koport  I’ursuaiil  to  lli<!  .Sacjun.slralioii 
Traiispantncv  Ai;l  (il  2012"  (I’lil).  1..  1 12-I.'j.5).  pa^o 
21K  ()1  224  at:  lilli)://n  \v\v.\\ltili‘lu)iis(!.<’()v/sili‘s/ 
(l<^l(iiill/lilvK/()ml)/(isst:ls/li^;^islaliv(}j(^p<>i1s/ 
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.sequestration.  In  that  event,  the 
(Commi.ssion  akso  directs  the  P(CAOB  to 
])rovide  the  (Commi.ssion  with  reports 
detailing  the  P(CAOB’s  plans  for 
inqilementation  of  seiinestration, 
including  how  it  will  impact  the 
PfCAOB’s  2013  spending  for  each  of  the 
ITCAOB’s  jirogram  antas  and  cost 
categories. 

The  (Commi.ssion  has  determined  that 
the  ITCAOB’s  2013  budget  and  annual 
accounting  snjiport  fee  are  consistent 
with  Section  105)  of  the  .Sarhane.s-Oxley 
Act.  Accordingly. 

//  is  onipivd.  pursuant  to  Section  100 
of  the  Sarbanes-Oxley  Act,  that  the 
B(CAOB  budget  and  annual  accounting 
sn])])ort  fee  for  calendar  year  2013  are 
approved. 

t)\'  the  (Coniiiiission. 

Hli/.alielh  M.  Murphy, 

S(s:ivl(iiy. 
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Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  its 
Customer  Rebate  Program  and  Other 
Technical  Amendments 

I'eliriiarv  2013. 

Bnrsnant  to  Section  15)(b)(l)  of  the 
.Securities  Exchange  Act  of  1034 
("Act”)  '  and  Ride  15)b-4  thereimder.- 
notice  is  herehv  given  that,  on  Fehrnarv 
1 .  201 3.  NASDAQ  OMX  PHLX  LLC 
("Phlx”  or  "Exchange”)  filed  with  the 
.Securities  and  Exchange  ("ommission 
("("ommi.ssion”)  the  projiosed  ride 
change  as  described  in  Items  1,  11  and  111 
below,  which  Items  have  been  prejiared 
by  the  Exchange.  'I'he  (Commission  is 
])nl)lishing  this  notice  to  solicit 
comments  on  the  propo.sed  ride  change 
from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  'I'ernis  of  Substance  of 
the  Projjosed  Rule  Change 

rhe  Exchange  ])r()|)oses  to  amend  the 
E.xchange’s  Pricing  .Schedule  at  .Section 
A.  entitled  "(Cn.stomer  Rebate  Program.” 
The  Exchange  akso  ])ro|)oses  technical 
amendments  to  the  Preface.  .Section  1, 
entitled  “Rebates  and  Fees  for  Adding 
and  Removing  Liipiiditv  in  .Select 
.Svmhols.”  .Section  IL  entitled  "Multiply 

I  i.T  7«s(i))(i). 
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Listed  Options  Fees"  '  and  ,Se(:ti()n  lY 
entitled  "FIXL'*  l^rieing"  of  tlu;  Fricing 
.S(:h(!(lule. 

I’lu!  t(!Xt  oi  the  propos(!(l  rule  change 
is  provided  in  lixhihil  .'1.  The  text  ot  the 
propo.sed  rule  change  is  also  available 
on  the  Fxchange's  Wd)  site  at  httj):// 
luisdcKioiuxphlx.ccInvdllstnHU.com/,  at 
the  prin(:i])at  oHice  olThe  l-Nchange.  and 
at  tin;  (Commission’s  Public  Kelenmce 
Room. 

II.  Seli'-Kegulatory  Organization's 
Slateinent  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Fxchange  included  statements 
concerning  the  pin’ijose  of  and  basis  for 
the  proposed  ride  change  and  discussed 
any  comments  it  received  on  the 
proposed  ride  change.  The  text  ofthe.se 
.statements  may  he  examined  at  the 
jilaces  specified  in  Item  lY  below.  The 
I'Cxchange  has  prejiared  summaries,  set 
forth  in  sections  A,  IL  and  (C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Salf-lidguldtorv  ()r}>dnizdli()n’s 
Stdldiiuuit  of  thd  Pdi'poso  of.  Odd 
Stdtdtory  Basis  for,  tha  Broposod  Halo 
(didn<>o 

1.  Pnr])o.se 

The  imi'iKKse  of  the  |)ro|)osed  rule 
change  is  to  amend  the  (Customer  Rebate 
Program  to  incentivize  market 
particijiants  to  increase  the  amount  of 
(Customer  order  How  thev  transact  on 
the  Fxchange.  The  Fxchange  also 
proposes  to  amend  and  add  certain  rule 
text  in  the  Pricing  .Schedule  to  provide 
additional  clarity  to  the  Pricing 
.Schedule. 

(Customer  Rebate  Program 

(Currently,  the  Fxc:hange  pays 
(Customer  Rebates  by  calculating  an 
Average  Daily  Yohnne  Threshold.  The 
Fxchange  calculates  the  Average  Daily 
Yohnne  Threshold  by  totaling  (Customer 
volume  in  Multiply  Li.sted  Options 
(including  .Select  .Svmhols)  that  are 
electronically-delivered  and  executed, 
except  volume  as.sociated  with 
electronic  Q(C(C  Orders,  as  defined  in 
I'Cxchange  Rule  1()8()(o)  (“Threshold 


Yohnne”).  Rebates  are  ])aid  on 
Threshold  Yohnne. 

The  Fxchange  is  proposing  to  base  the 
(Customer  Rebate  Program  on  certain 
“Rebate  Tiers.”  3'he  Fxchange  pro|)oses 
to  replace  the  current  three  tier 
structure,  which  ])ays  rebates  based  on 
the  number  of  contracts  transacted  in  a 
month  based  on  four  (Categories  (A.  B. 
(Cand  D)  of  tran.sactions,  with  a  four  tier 
structure.  The  four  tier  structure  would 
pay  rebates  based  on  jiercentage 
thresholds  of  national  customer 
multiply-listed  ojitions  volume  by 
mouth  based  on  the  same  four 
(Categories  (A,  13.  (C  and  D)  of 
tran.sactions.  .Specifically,  the  Fxchange 
would  ha.se  a  market  particijiant’s 
(lualification  for  a  certain  Rebate  Tier  on 
the  jiercentage  of  total  national 
customer  volume  in  multijily-listed 
ojitions  which  are  transacted  monthly 
on  Phlx.  3’he  Fxchange  iirojiiises  to 
establish  a  four  tier  (Customer  rebate 
.structure  with  a  column  entitled 
"f’ercentage  Thresholds  of  National 
(Customer  Vbilume  in  Multijilv-Listed 
Ojitions  Olasses  (Monthly).”  The 
I'Cxchange  jirojioses  the  following 
(Customer  Rebate  'Piers  by  jiercentages: 


Customer  rebate  tiers 

Percentage  thresholds  of  national  customer  vol¬ 
ume  in  multiply-listed  options  classes 
(monthly) 

Category  A 

Category  B 

Category  C 

Category  D 

Tier  1  . 

0.00%-0.75%  . 

SO.OO 

SO.OO 

SO.OO 

SO.OO 

Tier  2 . 

Above  0.75%-1 .60°o  . 

0  11 

0.12 

0.13 

0.08 

Tier  3 . 

Above  1.60%-2.607o  . 

0.13 

0.13 

0.14 

0.08 

Tier  4 . 

Above  2.60%  . 

0.15 

0.15 

0.15 

0.09 

The  Fxchange  believes  that  rejilacing 
the  current  tiers  which  reijuire  market 
jiarticijiants  to  ijualify  for  (Customer 
Rebates  based  on  a  certain  number 
contracts  transacted  in  a  month  with  a 
tier  structure  based  on  relative  contracts 
jier  month  as  a  jiercentage  of  total 
national  customer  volume  in  multijily- 
listed  Ojitions  tran.sacted  on  Phlx  would 
.serve  to  control  and  account  for 
indu.stry-wide  movements. 

The  Fxchange  is  not  jirojiosing  to 
amend  the  criteria  to  cjualify  for  a 
certain  rebate  (Category  (A.  13,  (C  or  D). 
These  will  remain  the  .same  jiursuant  to 
this  jirojiosal.'’  In  addition,  the 
I'Cxchange  would  coiitiuue  to  total 
(Customer  volume  in  Midtijily  Li.sted 
Ojitions  (including  .Select  .Symbols)  that 


are  electronicallv-delivered  and 
executed,  excejit  volume  a.ssociated 
with  electronic  Q(C(C  Orders,  as  defined 
in  Fxchange  Rule  108()(o)  in  the  same 
manner.'*  The  Fxchange  jirojioses  to 
remove  references  to  the  Average  Dailv 
Yohnne  Threshold  and  rejilace  those 
references  with  (Customer  Rebate  'Pier 
references.  'The  Fxchange  akso  jirojioses 
to  jiermit  members  and  inemlier 
organizations  under  common  ownershiji 
to  aggregate  their  volume  for  jiurjioses 
of  calculating  the  (Cu.stomer  Rebate  'Piers 
and  receiving  rebates.  (Common 
ownershiji.  which  the  I'Cxchange  is 
jirojiosing  to  ilefine  in  the  Preface  to  the 
Pricing  .Schedule  as  described  in  more 
detail  below,  shall  mean  75%  common 
ownershiji  or  control. 


'The  Fxchange  is  jirojiosing  to  amend 
the  rebates  jiaid  to  market  jiarti(;ijiant.s 
with  this  jirojiosal.  Currently,  (Categories 
A.  13.  (C  and  D  receive  no  rebate  for 
volume  between  0  to  89.999  contracts  in 
a  month.  The  Fxchange  jirojio.ses  to  jiay 
(Categories  A.  13.  (C  and  D  no  rebate  with 
jirojio.sed  'Pier  1  which  is  between 
().()()%  to  0.75%  of  national  cu.stomer 
volume  in  multijilv-listed  ojitions 
classes.  (Currently,  the  Fxchange  jiavs 
the  following  rebates  for  'Pier  2  volume 
which  is  between  1  ()().()()()  and  .'349,999 
contracts  in  a  month:  (Categorv  A:  .SO. 10, 
(Category  13:  .$0.12.  (Categorv  (C:  .SO.  13  and 
(Category  D:  .SO.O.'i.  'Phe  Fxchange  would 
jiay  the  following  rebates  for  new  'Pier 
2  for  a  jiercentage  of  national  cu.stomer 
volume  in  multijily-listed  ojitions 


■‘Multiply  Listed  ()|)liiins  I'imss  include  (iptiiiiis 
ovei'lviiie  i!(|uiti(-s.  LTI's.  l-ri'.Ns  iind  iudexiw  ivliicti 
iiH!  .Multipiv  l.isted. 

'  I’l.XI.  is  llii!  l•Acllane(!■s  prici;  iiuproviaiuMil 
uu!(:li!uiisui  kuiiwii  as  Price  linprovenuuit  .XL  or 
(PIXI.‘‘''').  .Sc<?Kule  lOHOtn). 

'■Cittej^ory  A  rebates  an?  paid  to  uuMuixas 
(!xeculiii{;  (di!clronically-d<!liv(!red  Customer  .Simple 
()rd(!rs  ill  Penny  Pilot  Options  and  Cicstoiner 


.Simple  Orders  in  Non-Pennv  Pilot  Options  in 
.Section  11.  Kebates  are  paid  on  PIXL  Orders  in 
.Section  It  symbols  that  execute  against  non- 
initialing  Order  interest.  Calef^ory  H  rebates  are  paid 
to  members  execuliu}*  electronicallv-delivered 
Customer  Conijilex  Orders  iu  Penny  Pilot  Options 
and  Non-Penny  Pilot  Options  in  .Section  11.  Category 
C  rebates  are  |>aid  to  members  executing 
electronicallv-delivered  Customer  Complex  Orders 


in  .Select  .Svmbols  in  .Section  1.  Categorv  1)  rebates 
will  be  paid  to  members  executing  electronicallv- 
delivered  Customer  .Sim|)le  Orders  in  .Select 
.Symbols  in  .Section  I.  Kebates  are  paid  on  PLXL 
Orders  in  .Section  I  svmbols  that  execute  agiiinsl 
non-lniliating  Order  interest. 

'■  L’or  clarity,  the  Lxchange  will  calculate  volume 
and  pav  rebates  bastal  on  a  member  organii^ation's 
Phlx  house  account  numbers. 
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ch.ssns  ahovo  ().7r,'!4,  to  1  .(U)%:  Catogory  t{)\ 
A;  $0.1 1 .  Catogory  8:  SO.l  2.  Clatogory  C’,:  Soi 
SO. 12  and  Catogory  13:  $0.00.  (Airrontly.  (ai 

tho  lixcliango  ))ays  tin;  following  rohatos  A 
I'or  Tior  2  volnino  which  is  over  25().()(K)  1  n 

contracts  in  a  month;  Catogtay  A;  SO.l 5,  cn 
Catogory  8:  SO.iri.  Catogory  C:  SO. 13  and  R( 
Catogory  13;  SO. 07.  'I’ho  l-ixchango  wonld  th 
pay  tho'l'ollowing  rohatos  for  now  Tior  or 
2  for  a  porcontago  of  national  cnstoimir  th 
volnino  in  innlti])lv-listod  options  a\ 

classos  ahovo  1 .00%  to  2.00'/..:  Catogory  a 
A;  SO. 12.  Catogory  8;  SO.l 2,  Catogory  w 

.SO. 14  and  Catogory  13:  SO. 00. 1  ho  to 

l‘]xchango  woidd  pay  tho  following  l)i 

rohat(^s  for  now  Tior  4  for  a  porc;onlago  K 
of  national  cnstoinor  volnino  in  ii 

nudtiplv-listod  ojitions  classos  ahovo  tr 

2  OO'/o;  Catogory  A;  $0.1.3,  Catogory  8;  o 
.$0.13.  Catogory  C:  SO.l 3  and  Catogory  13:  ^ 

SO.Ot).  8y  wav  of  oxamiilo.  a  inarkot 
jiarticipant  that  oxocntos  2.000.000 
oloc.tronically-tlolivorod  (.nstoinor 
Siinplo  (3rdor  contracts  in  SoUu.t 
Syinhols,  which  aro  Multiply  Listod  i 

(Options,  in  a  givon  month  whoro  ‘ 

l.'jO.OOO.OOO  national  cn.stomor  *■ 

nndtiiilv-listod  options  contracts  worn  t 

oxocntod  wonld  rocoivo  a  crodit  of  ' 

.$240,000.  Tho  markot  particijiant  wonld  ( 
havo  (pialifiod  for  this  rohato  hocanso 
tho  mnnhor  of  ipialifying  contracts  ^ 
oxocntod  on  Fhlx  roprosonts  2'/.  of  tho 
total  national  cnstoinor  mnltiply-li.stod 
o])tion.s  volnino  and  hocanso  tho 
Cnstomors  ordors  woro  Siinplo  Ordors  in 
Soloct  .Symbols,  tho  Catogory  13  rato  in 
Tior  2  of  .$().()»  par  contract  wonld  ho 
appliod  to  tho  2.()0().()()()  Cnstoinor 
contracts. 

Finally,  today,  momhor  organizations 
(jnalifving  for  oithor  a  Tior  2  or  Tior  2 
rohato  aro  ontitlod  to  rocoivo  a  c.rodit  of 
$0.04  jior  contract  toward  tho  Routing 
Foo  spocifiod  in  Soction  Y  ol  tho  Prii.ing 
Schodnlo  if  a  Cnstoinor  ordor  is  rontod 
to  NASDAQ  C3MX  8X.  Inc.  (“8X 
Cptions”)  or  tho  NASDAQ  C3i)tions 
Markot  (“N(3M”).  Today,  a  momhor 
organization  qualifying  tor  oithor  a  Tioi 
2  or  Tior  2  rohato  is  ontitlod  to  rocoivo 
a  crodit  of  $0.10  por  contrac.t  toward  tho 
Routing  Foo  spocifiod  in  Soction  V  of 
tho  Pric;ing  Schodnlo  if  tho  Cnstoinor 
ordor  is  rontod  to  an  away  markot  othoi 
than  8X  Options  or  N(3M. 

Tho  Exchango  proposos  to  amond  tho 
ipialifying  tiors  from  Tior  2  or  2  to  Tiors 
2,  2  or  4  to  rocoivo  crodits  to  tho  various 
away  markots.  Tho  Exchango  also 
proposos  to  amond  tho  crodit  that  will 
ho  jiaid  por  contract  to  .$0.10  por 
contract  toward  tho  Routing  I’oo 
spocifiod  in  Soction  V  ol  tho  Piii.ing 
Schodnlo  if  a  Cnstoinor  ordor  is  rontod 
to  N(3M  and  $0.03  por  contract  crodit 

7 1’rosuminj’  tlu!  conlracts  ari!  not  olnc.lronic  QC-t- 
OriU.rs  as  ddined  in  Hide  lOliOto). 


toward  tho  Routing  Foo  spocifiod  in 
.Soction  V  of  tho  Pricing  Schodnlo  if  a  v 
Cnstoinor  ordor  is  rontod  to  8X  (3ptions.  L 
A  momhor  organization  qualifying  lor  a  '1 
Tior  2.  2  or  4  rohato  is  ontitlod  to  a  t 

crodit  of  SO.Ki  por  contract  toward  tho 
Routing  Foo  siiocifiod  in  Soction  V  ol  i 
tho  Pricing  Schodnlo  il  tho  (.nstoinor  ( 

ordor  is  rontod  to  an  away  markot  othor  1 

than  8X  (3i)tions  or  N(3M.  nnlo.ss  tho  1 

away  markot  transaction  foo  is  SO.OO  or  ( 
a  rohato  is  paid  hy  tho  away  markot.  in 
which  caso  tho  crodit  wonld  ho  rodncod 
to  $0.11  jior  contract.  Tho  Exchango 
holiovos  that  offoring  crodits  toward 
Routing  Foos  will  continno  to 
incontivizo  markot  particijiants  to 
transact  a  groator  mnnhor  of  Cn.stomor 
ordors  on  tho  Exchango. 

Tochnical  Amondmonts 

First,  tho  Exchango  ntilizos  tho  torm 
“common  ownorship”  thronghont  tho 
Pricing  Schodnlo  and  dofinos  common 
ownorshi])  as  73‘/o  common  ownorship 
or  control  among  momhors  and  momhor 
organizations."  Tho  Exchango  jiroposos 
to  amond  tho  Profaco  of  tho  Pricing 
Schodnlo  to  dofino  “Commini 
(3wnorshii)"  for  purposes  of  pricing. 

Tho  Exchango  also  jiroposos  to  roviso 
.Soctions  11,  IV  and  Y1  of  tho  Pricing 
Schodnlo  to  simjily  rofor  to  tho  dolinod 
torm  “Common  Ownorshiji  and 
oliminato  tho  dofinitions  thronghont  tho 
1  rnlo  toxt  which  rofloct  tho  saiiio  73'/o 
common  ownorshiji  or  control  language. 

Socond.  tho  Exchango  jiroposos  to 
amond  Soction  I  of  tho  Pricing  Schodnlo 
to  add  tho  words  “Comjilox  (3rdor" 
prior  to  tho  langnago  discn.ssing  tho 
Pilot  Ihogram  rolatod  to  tho  SO. 03  jior 
contract  foo  difforontial  for  Foos  for 
Romoving  Liquidity  for  Sjiocialists  and 
g  Markot  Makers  that  transact  against  a 
Ciiistomor  ordor  directed  to  thorn.  The 
Exchango  rocoivod  ajijiroval  for  a  Pilot 
Program  which  comnioncod  on 
Docomhor  1,  2012."  Tho  Exchango 
r  holiovos  tho  addition  of  tho  words 
“Comjilox  Crdor”  fnrthor  clarifies  the 
10  Pricing  Schodnlo.  1  ho  too  difforontial 
for  diroctod  ordors  ajijilios  to  Comjilox 
(3rdors  and  does  not  ajijily  to  Simjilo 
ir  (3rdors. 

Third,  tho  Exchango  jirojiosos  to 
o  amond  tho  Soction  11  Monthly  Markot 
rs  Maker  ('.aji  rnlo  toxt  to  sjiocifv  that  tho 
us  Monthly  Markot  Maker  Caji  ajijilios  to 
oloctronic  and  floor  transactions.  1  ho 
I'ixc.hango  jirojiosos  to  romovo  tho  word 


“oijiiity”  from  this  jiaragrajih  as  that 
word  is  not  necessary.  Also,  tho 
Exchango  jirojiosos  to  rotor  to  Ojitions 
Tran.saction  Charges  instead  of  "foos  in 
that  same  jiaragrajih  for  consistency. 

I'onrth.  tho  Exchango  jirojni.sos  to 
romovo  tho  rnlo  toxt  doscritiing  tho 
common  ownorshiji  in  Soction  IV 
hocanso  tho  l-ixchango  has  jirojiosod 
heroin  to  jiormit  momhors  and  momhor 
organization  nndor  common  ownorshiji 
to  aggregate  Cnstoinor  Rohato  volnino  in 
.Section  A.  Tho  Exchango  jirojiosos  to 
inclndo  rnlo  toxt  to  jiormit  any  momhor 
or  momhor  organization  nndor  common 
ownorshiji  with  another  momhor  or 
momhor  organization  that  ijnalifios  fora 
Cnstoinor  Rohato  1  ior  discount  in 
Soc.tion  A  to  roc.oivo  tho  disc.oimtod 
IdXl.  Initiating  (3rdor  discount  as 
jirojio.sod  heroin.  For  oxamjilo,  if  1  hlx 
momhor  A  ijnalifios  for  a  T  ioi  5  Isii.) 
Cnstoinor  Rohato  jiursnant  to  Soction  A 
of  tho  Pricing  Schodnlo.  Phlx  momhor  8. 
an  affiliate  of  momhor  A  and  7rT/o 
commonlv  owned  by  tho  same  jiaront, 
wonld  ho’ontitlod  to  tho  discinmtod 

Initiating  (3rdor  Foo  of  .$0.1)3  jior 

contract,  'rho  Exchango  wonld  ntilizo 
tho  jirojiosod  dolinod  torm  (.ommon 

Ownorshiji”  in  this  soction. 

I’ifth,  tho  Exchango  jirojiosos  to  clarity 
in  .Section  IV  of  tho  Pricing  .Schodnlo 
that  with  rosjioct  to  IMXL  (3rdor 
i  oxocntions  in  .Section  1  .Select 

.Symhols,'"  tho  pricing  sjiocifiod  in 

•  .Section  IV  is  in  addition  to  othor  foos 
and  rohatos  in  Soc.tion  1.  including 

•  l^aymont  for  (3rdor  Flow  foos  whoro 
ajijirojiriato.  Tho  Exc.hango  makes  a 
similar  statement  in  Soc.tion  IV.  Part  A 
with  rosjioct  to  .Section  11  PIXL  loos  and 
jirojiosos  this  additional  langnago  lor 
consistonev  and  clarity. 


H.SV'C.Siiclions  II.  IV  and  VI  ofllio  I’riciii!- 
.Si:luuliil(!. 

"Sec  .Siuairilios  lixcliango  Kiilnasii  Nn. 

(Ain  il  :U).  2U\2].  77  I'K  2(ir><l5  (May  4.  2012)  (.SK- 
l>hlx-2()12-27an(l  SR-l>lilx-2lll2-r,4).  Sev  also 
.Scciirilins  l•;x(:hannn  Acl  Rdiiasi!  No.  t)8.17(i 
(ilooonilior  (i.  2012).  77  RR  740:i<l  (DociMiibor  12. 
2012)  (SR-l’hlx-2012-i:i0). 


2.  Statutory  Basis 

Tho  Exchango  holiovos  that  its 
jirojiosal  to  amond  its  Pricing  Schodnlo 
is  consi.stont  with  Soc.tion  (Kh)  of  tho 
Act  '  *  in  gonoral.  and  fnrthors  tho 
ohjoc.tivos  of  Soction  (i(h)(4)  of  tho  Act 
in  jiarticidar.  in  that  it  is  an  oijiiitalilo 
allocation  of  roasonalilo  loos  and  othor 
charges  among  Exchango  momhors  and 
othor  jior.sons  using  its  facilities. 

(aistomor  Rohato  Program 

Tho  Exchange's  jirojiosal  to  convort 
tho  qnalifii'.ation  for  tho  rohato  tiers  from 
moasnringa  markot  jiarticijiant  s  jior 
month  Avorago  Daily  Contract  Volnino 
to  rolativo  c.ontracts  jior  month  liasod  on 
national  cnstoinor  volnino  in  nudtijily- 
listod  ojitions  classes  oxoc.ntod  on  Phlx 

ii'.Stdocl  Svinbols  itro  did'imxl  in  Section  1  ol  llin 
I’ricing  .Sclindidn. 

"  15  1>..S.{:.  7t!l(l)). 

'4'  15  U..S.(:.  7«l(l))(4). 
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is  reasonable  l)e(;au.se  it  allows  the 
Fxchange  to  control  and  account  for 
clianges  in  the  national  industry-wide 
c:nsloiner  innltiply-listed  oi)tions 
volume,  l-'nrther.  it  will  still  allow 
market  participants  to  r(;c(!iv(!  rebates  on 
(instomer  volume  in  Mnltiply  Listed 
Options  (including  S(;l(!ct  Symbols)  that 
an;  electronicallv-delivered  and 
(ixecnted.  except  volume  associatiul 
with  el(!ctronic  Q(X;  Ordcns.  as  is  tin; 
cas(!  today.  The  Lxchange  believes  that 
the  ameiuhul  (instomer  Rebate  Program 
shonld  incentiviz(;  market  participants 
to  incnntse  the  amount  of  Onstoima' 
orders  that  are  transacted  on  the 
Lxchange  to  obtain  a  rebate.  In  addition, 
other  exchanges  employ  similar 
incent  ive  programs. '  * 

The  Kxcliange's  proposal  to  convert 
the  (pialification  for  the;  rebate  tiers  from 
measuring  a  market  participant's  per 
month  Average  Daily  CXnitract  Volume 
to  ndative  contracts  ])er  month  ha.sed  on 
national  customer  volume  in  mnlti])ly- 
listcul  options  clas.s(!s  executed  on  Phlx 
is  e(|nitahle  and  not  unfairly 
discriminatory  hecan.s(!  it  will  he 
a|)pli(;d  to  all  market  participants  in  a 
nniform  matter.  Any  market  participant 
is  eligible  to  rectnve  the  rcihate  |)rovided 
they  transact  a  (pialifving  amount  of 
(dectronic  (aistomer  volume.  The 
I'Nchange  is  merely  annmding  the 
measuring  stick  that  it  ntili/.(Ml  to 
determine  the  amount  of  (pialifying 
volnnu!.  The  Lxchange  wonid  account 
for  changes  in  industry-wide  volume 
with  tin;  aimmdment. 

The  Lxchange  believes  that  amending 
the  rebates  oflenul  in  (Categories  A.  B.  (C 
and  D  is  rijasonable  b(!canse  with 
r(!.sp(!ct  to  Tier  1.  the  Exchange  wonid 
continue  to  not  ofler  a  rebate  to  market 
|)artici|)ants.  The  Exchange  is  akso 
adding  sev(!ral  mnv  ti(;r.s  which  allow 
market  participants  the  op])ortnnitv  to 
achieve  higher  rebates  in  (Categorv  A 
and  snbstantially  tin;  sann;  ami  higher 
rebates  in  (Categories  B.  CC  and  D.  With 
njspecl  to  Ticirs  2.  8.  and  4.  the 
Exchange  believes  that  it  is  i)roviding 
market  participants  the  oi)i)ortnnitv  to 
(!arn  higher  rcibates.  Pro|)osed  Ti(;r  2 
rebates  are  tin;  same  or  higher  than  the 
Tier  2  njbates  today.  Proj)o.s(;d  Tier  8 
rebates  are  slightly  low(;r  than  the 
cnrnmt  Tier  8  rebat(!.s.  Propo.sed  Tier  4 

'  ‘  Srr  tti(!  tloiiid  Options  lixctiaiif'o. 

tncorporalisl’s  ("(iltOi;")  l'V(!s  .Scliodulo.  (iliOl-; 
oltorr,  oacli  'I'radina  t’(U'inil  lloldiM'  ("'rt’tl”)  a  ensiil 
lor  oacli  |)ul)li(:  cusloini!!'  ord(!i'  Iransinitliul  l>v  tlin 
Tl’ll  widcli  is  (!Xim:iiI(xI  ol(H:lroni(;all\  in  all 
nuillipix  -listod  option  (:lass(!s.  nxclndin"  QCXi 
trad(!san(l  (!X(!<:iitions  ndatod  to  contracts  tliat  am 
roiitod  to  ono  or  morn  (-xclianaits  in  coniHuXion  witli 
till!  Options  Ordiir  I’rotoction  and  l.ocki-d/Cirossod 
Marked  I’lan.  providisl  tlu!  't'l’ll  iniMds  curtain 
piercientaae!  tlireesliolds  in  a  inontli  as  deescrilHid  in 
tlio  Volninn  Incenitivn  l’rof>rani. 


rebiites  itre  the  .stnm!  or  higher  them  the 
current  Tier  8  nthtites.  which  today  itre 
tlu!  highest  rttbiiltts  Ih.tt  it  tniirkel 
l)artici])ant  ettn  itchieve  itnder  tlu; 
])rognim.  Tlu;  Exchitnge  is  ntiiibh;  to 
sitecifv  with  cttrl.tintv  which  tier  would 
€i|)plv  to  ])<irticip:mls  th:it  iin;  tixtu  ttling 
a  certiiin  ;nnotnil  of  (Cttstomer  volthne 
lodav.  Tilt!  Exchiingt!  bidieves  thiit  tht; 
riibittcts  proiiosed  lua  tMii  art;  nstsonable 
bttciitt.st!  mtirktd  i)artit:i|);mt.s  m.iy  be  itblt; 
to  obtain  higher  rtibittes  btivond  Tier  1 
if  they  tirt!  able  to  (|ti;ilifv  for  it  higher 
tier  as  compiired  to  todiiv's  tiers  with 
the  ])roposed  method  of  percentages  of 
natiomil  customer  volume. 

The  Exchtinge  believes  that  atnending 
the  ntbales  offerttd  in  (Catttgories  A.  B,  (C 
and  D  is  ecpiitable  and  tiol  itnlairly 
discriminatory  becatise  the  rebiites  will 
be  a])])lied  to  all  tnarket  |)arlici])imt.s  in 
it  nniform  tmitter.  Any  niiirkel 
pitrliciiiant  is  eligible  to  receive  the 
rebiite  provided  they  transact  ii 
(pialifying  amount  of  electronic 
(Customer  volume. 

The  Exchange  believes  thiit  ])ermitting 
members  iind  member  organizations  to 
iiggregate  their  volume  if  they  iire  under 
common  ownershi]),  defined  iis  75% 
common  ownership  or  control,  is 
reiisoiiiible  beciin.se  the  I'Cxchiinge  desires 
to  |)rovide  all  niiirket  piirlici])imts  the 
iibility  to  obtiiin  (Customer  Rebiites.  The 
Exchiinge  believes  thiit  permitting 
members  iind  member  orgiinizations  to 
aggregate  their  volume  if  they  are  under 
common  ownershij)  is  iKpiitiible  iind  not 
iinfiiiiiy  discriminatorv  beciui.se  the 
Exchange  would  permit  all  imirket 
])iirticipimts  the  ability  to  iiggregate  for 
piii  iioses  of  receiving  the  (Customer 
Rebiite  even  if  certain  members  and 
member  organiziitions  cho.se  to  operate 
under  .separate  entities.  The  Exchiinge 
currently  permits  such  aggregation  in 
the  calculation  of  the  Monthly  Market 
Maker  (Xip  and  for  ])nr|)o.se.s  of  PIXL 
fees." 

The  Exchange's  proposal  to  further 
reduce  Routing  Fees  in  .Section  V  of 

' '  Sac  .Suction  II  ol  till!  I’riciiij’  .Sclioduli:. 
.Sp(x:iiiiisls  <iiid  Miiikid  Milkers  iire  siilijecl  to  ii 
"Moiitidv  Miirkid  Milker  (Xip  "  ol  .Siiril). 1)0(1  lor:  (i) 
l'i(|uil\’  option  (I'iinsiiction  lees:  (ii)  Q(Xi  Triinsiiction 
I'ees  (iis  delined  in  l■ixclliln‘;e  Ride  lOilO(o)  iind 
I'  loor  Q(  Xi  Orders,  iis  delined  in  l(l(i4(e)):  iind  (iii) 
lees  reliiled  to  iin  oriler  or  ipiote  thiit  is  contrii  to 
II  IMXI,  Order  or  specilicidly  responding  to  ii  I’lXI. 
iiiiction.  'I’lie  tiiidiii"  iir.tivity  ol  sepiiiiite  .Speciidist 
iind  Miirket  Milker  ineinlier  ois’iini/'iitions  will  he 
ii””re<;ii(ed  in  cidcidiiline  the  Monihiv  Miirkel  Milker 
Oiip  il  there  is  ill  leiisl  75')ii  connnon  ownership 
helween  the  ineniher  oiy;iini/.iilions.  .See  itlso 
.Section  IV  ol  (lie  I’ricin*^  .Schedule.  I'or  purposes  ol 
die  I’lXI,  hiiliiitiii"  Order  nieinhers  iind  ineinher 
or^iini/iitions  under  coininon  ownersliip  iniiv 
ii}yrej>iile  llieir  (iusloiner  Kehiile  l’ro”riiin  volume. 

■iRiicIi  destiniilion  iniirkel's  triinsiiction  cliiir<;e 
varies  and  tliere  is  a  cost  incurred  hy  the  Rxcliiin^e 
wlien  routing  orders  to  away  markets.  The  costs  to 


the  Exchange's  Pricing  .Schedule  for 
member  organizations  that  (ptiilify  for 
Tiers  2.  8  or  4  in  the  (Custonier  Rebate 
Prognim  in  .Section  A  of  the  Pricing 
.Schedule  is  reii.somible  bectiuse  the 
Exchange  ])ro|)ose.s  to  ])rovide  ;ni 
iidditiomil  incentive  for  Ininsacting 
(Customer  orders  on  the  Exchange.  Bv 
offering  member  orgiiniz.ilions  ti  credit 
toward  the  cost  of  routing  to  iin  awtiv 
niitrket.  the  fCxchtinge  is  .seeking  to 
encounige  market  particiiiants  to 
tninsact  a  gretiter  number  of  (Customer 
orders  on  Phlx  which  litjniditv  benefits 
all  niiirket  jjarticijiiints.  In  luhlition,  the 
Exchiinge  is  offering  the  credit  towiird 
(Customer  Routing  Fees  in  addition  to 
the  (Customer  rebate  received  for  the 
(pialifving  Customer  Rebate  Tier. 

The  Exchange  believes  that  providing 
a  credit  of  .SO. 10  per  contract  toward  the 
(Customer  Routing  Fee  sjiecified  in 
.Section  V  of  the  Pricing  Schedule  if  a 
(Customer  order  is  routed  to  NOM  and 
a  .SO.O.'j  per  contract  credit  toward  the 
(Customer  Routing  Fee  sjiecified  in 
.Section  V  of  the  Pricing  .Schedtile  if  it 
(Customer  order  is  routed  to  BX  Options 
is  eipiitable  and  not  unfairly 
discriminatorv  beciinse  NOM  does  not 
pav  a  (Custonier  Rebate  to  Remove 
Liipiidity  iind  BX  Options  ptiys  a  Rebate 
to  Remove  Liipiidity. The  fCxchange 
believes  thiit  paving  a  SO.Ki  per  contnict 
credit  toward  the  Routing  Fee  specified 
in  .Section  V  of  the  Pricing  .Schedule  if 
a  member  organization  (|tiiilifie,s  for  ii 
Tier  2.  8  or  4  rebiite  if  the  (Customer 
order  is  routed  to  awiiy  market  other 
thiin  BX  Options  or  NOM  unless  the 
iiwav  market  tnmsaction  fee  is  .$().()()  or 
a  rebiite  is  jiaid  by  the  away  market,  in 
which  case  SO.ll  ])er  contract  would  be 
])iii(l.  is  (Kpiitiible  and  not  unfairly 
discriminatory  because  the  Exchange 
assesses  an  .SO.ll  per  contract  fixed  cost 
in  addition  to  the  away  market 
transaction  fee  to  route  to  iin  awav 
niiirket  other  thiin  NOM  or  BX  Ojitions. 
The  Exchiinge  is  offering  a  credit  of 
$0.10  iier  contract  in  those  cases  where 
there  is  iin  away  niiirket  transaction  fee 
or  a  rebiite  is  not  offered  by  the  away 
niiirket.  When  no  transaction  fee  is 
iissessed  by  the  awiiy  market,  the 

(lui  I'Jxcliiin^ii  iiicliidi!  cliiiii'iii^  costs,  iiiliiiinistiiilivo 
1111(1  tocliiiiciil  costs  iissociiitcd  with  oponitiiif^  NO.S 
thiit  lire  iissossod  on  the  Kxchim'>(!.  iiiomluirship  loos 
ill  iiwiiv  iiiiirkols,  imd  locliiiiciil  costs  iis.sociiilod 
w  ilh  roiiling  options.  Tho  Routing  l•■oos  oiiiihlo  Iho 
lixchiiiioo  to  rocovor  (ho  costs  it  incurs  to  roiito 
ordors  to  iiwii\'  iniirkots  in  iiddilion  to  triinsiiction 
loos  iissossod  Id  niiirkol  piirlicipiinls  lor  tho 
oxocniion  oiordors  hv  tho  iiwiiv  iniirkol. 

"■  I5X  Options  |)iivs  ii  .S().:i2  por  contnict  Cnstonior 
Rohiilo  to  Roinovo  l.icpiidity  in  I’onin  I’ilot  Options. 
II  .SO. 70  Cnstonior  Rohiito  to  Roinovo  l,i(|ni(lity  in 
Non-I’onny  I’ilot  Options  (otiior  Ihiin  l\VM.  QQQ 
iind  .SPY)  iind  ii  80.12  por  contract  Cuslonior  Rohiito 
to  Ronio'  i!  l,i(|iiiditv  in  IWM.  O.QQinid  .SPY.  .Soo 
(liiiptor  XV.  .Soclion  2(1)  ol  tho  IIX  Ojitioiis  Rnlos. 
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Fxdiange  would  oidy  as.sess  tlu;  ,S().  ll 
])er  contract  fixed  fee  and  thus  the 
lueiuher  organization  would  recoup  the 
ftu!  asse.sscul  by  the  Fxchaugi!.  If  the 
away  market  pays  a  rehate  to  remove 
licpndity,  the  hixcdiangc!  assesses  tlu; 
member  organization  the  fixed  fee  of 
.SO.  11  i)(!r  contract,  the  away  market 
transaction  fee  and  then  cnulits  tlm 
meml)(;r  organization  the  rebate  offercul 
by  the  fNchange.  In  that  i;as(!.  the 
Exchange  would  i)ay  tin;  riulnced  ,$0.11 
per  contract  cnulit  because  the  member 
organization  has  the  hemdit  of  the  rebate 
from  the  away  market.  The  Exchange 
akso  believes  that  the  pro])o.s(!(l  credits 
are  etinitahle  and  not  unfairly 
tliscriminatorv  because  anv  market 
participant  that  transacts  (instomer 
orchns  may  (jualify  for  the  credit. 

Finally,  the  Exchange  believes  that 
offering  member  orgaidzations  a  lowin' 
t:redit  for  Routing  to  NOM  and  BX 
Options  as  compared  to  other  awav 
markets  is  eiinitahle  and  not  unfairly 
discriminatory  because  the  fixed  cost 
associated  with  Routing  Fees  in  .Siiction 
V  of  the  Pricing  .Schedule  are  lower  for 
a  Customer  order  routed  to  NOM  or  BX 
Options  (.SO.O.S  ]jer  c:ontract)  as 
compared  to  the  fixml  cost  to  route  to 
an  away  market  other  than  BX  0])tions 
or  NOM  (.$0.1 1  ])er  contract). 

Technical  Amendments 

The  Exchange’s  ])roi)osal  to  amend 
cm'tain  rule  text  in  the  Pricing  .Schedule 
to  provide  additional  clarity,  such  as 
defining  Common  Ownership  in  the 
Pnd'ace  to  the  Pricing  .Schedule  and 
adding  and  amending  other  language  to 
indicate  the  Monthly  Market  Maker  (iaj) 
a])plies  to  electronic  and  floor 
transactions,  and  clarifying  that  the 
pricing  specifiinl  in  .Section  lY  is  in 
addition  to  other  fees  and  rebates  in 
.S(!ction  I.  including  Payment  for  Order 
Flow  fees  where  a]Ji)ro])riate.  is 
rea.sonahle,  eiiuitalile  and  not  unfairlv 
discriminatory  because  the  ameudments 
further  clarify  the  Pricing  .Schedule. 

'^Tlic!  1-Jx(:li:in‘;(!  assossos  a  iixial  lai;  otSO.  1  1  par 
coiilraci  tor  noii-NASDAQ  OMX  ox(:lian"(is  and  a 
.S0.0r>  par  contract  taa  tor  I5X  Options  and  NOM. 
Tlia.sa  tixad  costs  r(!pr(\sc!nt  ovta  all  cost  to  tlia 
lixclianaa  tor  taclinic:al.  adininistrativa.  claarin”. 
■'(tanlatorv.  coinplianca  and  otiiar  costs,  widcli  ara 
in  addition  to  tin;  transaction  lia!  assassial  hv  tin; 
awav  inark(!t.  Also,  inarkat  paiticapants  whose! 
ordars  routad  to  away  inarkats  ari!  i!ntitl(!d  to 
rt!caiva  rahaters  ottarad  l)v  awav  mark(!ts.  wliicli 
rahatas  wonid  nat  aj^ainst  hias  assassad  hv  tin! 
I';xclian>>a  tor  rontinj;  ordi!r.s.  As  (!xplain(!d  in  a 
priwions  rula  change,  tiu!  actual  cash  ontlavs  tor  thi! 
I'lxchan^i!  to  ronti!  to  MX  Options  and  NOM  is  lowar 
as  comparixl  to  rontiii”  to  othi!r  non-NASHAQ  OMX 
(ixchaiifias.  ,SV.'(.' .Sacuritias  Mxchanaa  Act  Ralaasa 
Nos.  ti»2i:i  (Novainhar  t:t.  2IU2).  77  FK 
(Noviiinhar  10.  2t)12)  (.SR-lMdx-2l)12-120)  and 
(ittlitlK  Oanuary  18.  201 .1).  78  FK  .'i.i.'iO  Oannary  25. 
20i;i)  (.SK-Phix-2tl  18-04).  e/Aso  .Saction  \'  ottha 
I’riciiif^  .Sfluidida. 


'file  Exchange  believes  that  it  is 
reasonable,  eipiitahle  <md  not  unfairly 
disc.rimiuatory  to  amend  .Section  1  of  the 
Pricing  .Schedule  to  add  the  words 
‘‘(ioui])lex  Orders"  |)rior  to  the  langutige 
(liscu.ssiiig  the  Pilot  Program  related  to 
the  .SO.O.'l  per  contract  fee  differential  for 
f'etts  for  Removing  Licjuidity  for 
.Speciali.sts  and  Market  Milkers  that 
tran.sact  .igainst  a  Oustomer  order 
directed  to  them  heciiuse  the  addition  of 
the  words  “('.oiuplex  Order”  further 
cliirifies  the  Pricing  .Schedule. 

Finally,  the  Exchange  believes  thiit 
amending  .Section  IV  to  permit  a 
member  or  memher  organization  under 
common  owner.shi]),  defined  as  7.'i% 
common  ownership  or  control,  with 
another  memher  or  memher 
organization  that  (jualifies  for  a 
Customer  Rebate  Tier  in  .Section  A  to 
receive  di.sconnted  PIXL  fees  is 
reasonable  Intcause  the  Exchange  desires 
to  provide  all  market  partici])ants  the 
ability  to  obtain  discounted  PIXL 
|)ric.ing.  'I’lie  Exchange  currently  |)ermits 
aggregation  under  common  ownership 
in  .Section  IV  for  ])urj)oses  of  calculating 
the  Threshold  Volume.  The  Exchange 
believes  that  jiermittiiig  members  and 
memher  organizations  that  are  affiliated 
;md  under  common  ownership  to  retilize 
discounted  pricing  hv  .dlowing  one  firm 
to  (itialifv  for  a  Cn.stomer  Rehiite  Tier 
and  another  affiliiited  memher  or 
memher  organization  under  common 
ownership  to  realize  the  di.scount  is 
ecjiiitiihle  and  not  nnfairlv 
di.scriminatory  because  the  Exchange 
would  ])(!rmit  all  market  |)articipants  the 
ability  to  aggregate  the  hemdits  of  their 
trading  activity  for  pur]K),ses  of  the 
(iustomer  Rehiite.  iis  is  the  case  today, 
even  if  certain  members  and  memher 
organizations  chose  to  operate  under 
separate  entities.  The  Exchange 
currently  permits  such  aggregation  in 
the  calculation  of  the  Monthly  Market 
Maker  Cap  anil  for  purposes  of  PIXL 
fees.'” 

B.  Snll-B(^guI(itoiv  Organizdlion’s 
Sidtdnidnt  on  Burdon  on  (Annpoiition 

The  Exchange  does  not  believe  that 
the  projiosed  rule  change  will  impose 
<my  burden  on  competition  not 
neces.sarv  or  a|)propriate  in  furtherance 
of  the  jnirposes  of  the  Act.  'I’he 
Exchange  believes  tluit  the  Customer 
Rehiite  Program  will  encourage 
Customer  order  flow  to  he  directed  to 
the  Exchiiiige,  which  will  benefit  all 
niiirket  iiarticipants.  By  incentivizing 
members  to  route  Customer  orders,  the 
Exchiiiige  desires  to  attract  Customer 
orders  which  benefits  all  market 
participants  hv  increasing  liiiuidity  on 

Sav  supra  noli!  14. 


the  Exchange.  All  market  piirticipants 
are  eligible  to  (pialify  for  a  Customer 
Rebate.  The  Excluinge  believes  the.se 
jiriciug  amendments  do  not  impose  a 
linrden  on  competition  hut  rather  thiit 
the  projiosed  rule  change  will  continue 
to  jiromote  couiiietition  on  the 
Exchiiiige. 

file  Exchiiiige  ojierates  in  a  highly 
comjietitive  market,  comjirised  of 
eleven  exchanges,  in  which  market 
jiiirticijiants  can  easily  and  readilv 
direct  order  How  to  comjieting  venues  if 
they  deem  fee  levels  at  a  jiiirticular 
venue  to  he  excessive  or  rebates  to  he 
inadeijuate.  Accordingly,  the  fees  that 
are  a.s.sessed  and  the  rehiites  jiaid  hv  the 
Exchange  described  in  the  above 
jirojiosal  are  influenced  by  these  robn.st 
market  forces  anti  therefore  must  reniiiin 
comjietitive  with  fees  charged  and 
rebates  jiaid  by  other  venues  and 
therefore  must  continue  to  he  reasonable 
and  eijuitably  allocated  to  tho.se 
memhers  thiit  ojit  to  direct  orders  to  the 
Exchange  rather  thaii  comjieting  venues. 

(j.  SdIf-Bo‘’nIdtorv  Oi'udnizdtion's 
Stdtfnnent  on  (jonnnonts  on  tho 
Proposed  Bide  (dninge  Becfdved  From 
Memhers.  Bortieiponts,  or  Others 

No  written  comments  were  either 
.solicited  or  received. 

III.  Date  of  ElTectiveness  of  the 
Proposed  Rule  (lhange  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  become 
effective  jiursuant  to  Section 
in(li)(3)(A)(ii)  of  the  Act.'"  At  any  time 
within  (it)  days  of  the  filing  of  the 
jirojio.sed  rule  chiinge,  the  Commission 
summarily  may  temjiorarily  .susjiend 
.such  rule  change  if  it  ajijiears  to  the 
(Commi.ssion  that  such  action  is 
nece.ssary  or  ajijirojiriate  in  the  jiuhlic 
interest,  for  the  jirotection  of  inve.stors. 
or  otherwise  in  furtherance  of  the 
jiiirjioses  of  the  Act.  If  the  Commi.ssion 
takes  such  action,  the  Commi.ssion  shall 
institute  jiroceedings  to  determine 
whether  the  jirojiosed  rule  should  be 
ajijiroved  or  disajijiroved. 

IV.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
snhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Flectronie  (Mmments 

•  Use  the  Commission’s  Internet 
comment  form  (http://\v\v\\'.see.go\’/ 
rnles/sro.shtml) :  or 

1.8  II..S.(:.  78s(l))(8)(A)(ii). 


Federal  Register  /  Vol.  78,  No.  34 /VVodiKisday,  Fel)riiarv  20,  201 3  /  Noti{;o,s 


11921 


•  .Scald  an  canail  to  ni/e- 
comnnuilsiCsac.tiov.  I’lea.si;  inchulo  File 
Niimlier  .SR-Fhix-2()1 .3-1 3  on  tho 
siil)jo(:t  linn. 

Pnpnr  (ionnnnnts 

•  .Scald  paper  eoiiiiiicait.s  in  tri|)lic:ate 
to  Fli/.al)c!lli  M.  Mnrpiiv.  .Scaaetarv, 
.Secairities  and  Kxc:lianf>e  (ionnnis.sion. 
too  F  .Street  NF..  Wa.sliinglon.  IXi 
2U.'>4?)-10‘I(). 

All  .snlanis.sion.s  slioidcl  refer  to  File 
Nuinber  .SR-I’lilx— 2013-13.  This  file 
nninhia'  slionlcl  he;  inclnclcal  on  the 
Kiihjca;!  line  if  canail  is  nscul.  To  help  the 
(loniniission  prc)c:ess  and  rc;vie\v  vonr 
cxiininents  more  effic:icaitlv.  please  use 
only  one  method.  The  (Commission  will 
post  all  c;oninicaits  on  the  (Commi.ssion’s 
Intcaaiet  Well  site  (ht1i)://\\  \\  \v.s(;(:.gov/ 
rnins/sro.shtml).  Copies  of  the 
sid)nii.ssion.  all  snhsec|ncait 
amcaiciments.  all  written  statcancaits 
with  resjua;!  to  the  proposed  rule 
c;lian<>e  that  are  fill'd  with  the 
Commi.ssion.  and  all  written 
camiimmieations  redating  to  the; 
|)ropo.seci  rule  c:lian”e  hetwcnai  the 
Commi.ssion  and  anv  person,  other  than 
those  that  may  he  withheld  from  the 
|)nhlic:  in  ac:c;c)rdanc:e  with  the 
provisions  of  .a  l]..S.(;.  .'j.')2.  will  hi; 
availahlc;  for  \Vc;h  site;  viewing  and 
printing  in  the  (Commission’s  Pnhlic; 
Rc;fc;rc;nc;c;  Room.  100  F  .Strc;c;t  NF.. 
Washington.  IXC  20.')4t).  on  official 
hn.sinc;.s.s  days  hc;twc;en  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copic;.s  of  the 
filing  also  will  he;  availahlc;  for 
inspc;i:tic)n  and  c;c)pying  at  the  princ:ipal 
offic;e  of  the  Fxc;hange.  All  c:ommc;nt.s 
rc;c:c;ivc;cl  will  he  posted  without  change: 
the  (Commission  cloc;.s  not  calit  personal 
identifying  information  from 
suhmi.ssions.  You  should  suhmit  onlv 
information  that  you  wish  to  make 
availahlc;  puhlic:ly.  All  suhmissions 
should  refer  to  File  Numhc;r  .SR-Phlx- 
2013-13  and  .should  he  suhmittcal  on  or 
lH;forc;  Marc:h  13.  2013. 

I’or  tin;  (Commissien.  l)\  the;  Division  of 
Traciing  and  Markc;ts.  pnrsnant  to  (lc;l(;gat(;(l 
anlliorilv.-" 

Ki;viii  M.  ()'\i;ill. 

Drpiilv  Si'crntdiy. 

U  K  Hoc.  2(li:»-C):CKil  t  iled  2-l!l-i:J;  iim| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68919;  File  No.  SR-ISE- 
2013-08] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  of  Proposed  Rule 
Change  To  Amend  the  Minimum 
Trading  Increments  for  Mini  Options 

l•■(;l)nlarv  13.  2013. 

Pursuant  to  .Sc;c:ticm  10(h)(1)  of  the 
.Sc;c;uritic;.s  Fxchange  Ac;t  of  1034  (‘‘Ac;t” 
or  ‘‘Fxc:hangc;  Act")  '  and  Rule  lOh-4 
thereunder.-  notic:e  is  lu;rc;hy  given  that 
on  Fehruarv  (i.  2013,  the  International 
.Sc;c:uritic;.s  Fxc;hange,  LL(C  (“Fxt:hangc;" 
or  "l.SF”)  filed  with  the  .Sc;c;uritic;.s  and 
Fxchange  (Commi.ssion  ("(Commission") 
the  propo.sed  rule  c:hange  as  dc;sc:rihc;d 
in  Itcans  I  and  II  helow,  which  Items 
have  been  j)rc;})arc;d  by  the  .self- 
regulatory  organization.  The 
(Commission  is  jnihlishing  this  notic:c;  to 
.solic:it  c:ommc;nt.s  on  the  |)roj)o.sc;d  rule 
c:hangc;  from  intc;rc;stc;d  persons. 

I.  Self-Kegiilatorv  Organization's 
Slati;iiient  of  the  Terms  of  Suhstanc:e  of 
the  Proposed  Rule  (Change 

The  Fxc.'hange  |)rc)po.sc;s  to  ])c;rmit  the 
minimum  trading  inc:rc;mc;nt  for  Mini 
Options  to  he  the  same  as  the  minimum 
traciing  inc;rc;mc;nt  permitted  for 
standard  options  on  the  same 
underlying  .sc;c:urity.  3’he  text  of  the 
propo.sed  rule  c:hangc;  is  available  on  the 
Fxc:hange’s  \Vc;h  site  w'W’W’.isn.coin.  at 
the  i)rinc;ipal  offic;e  of  the  Fxc:hange.  and 
at  the  (Commission's  Public:  Rc;fc;rc;nc:c; 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
.Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exc:hange  inc:hidc;d  statcanents 
c:onc:erning  the  purjtose  of.  and  basis  for. 
the  ])roj)o.sc;ci  rule;  c:hangc;  and  di.sc:u.ssc;d 
any  comments  it  rc;c:c;ivc;cl  on  the 
j)ro])o.sc;cl  rule  c:hangc;.  The  tc;xt  of  thc;.sc; 
statements  may  he  c;xaminc;d  at  the 
l)lac:es  s])c;c:ific;d  in  Item  IV  helow.  The 
.sc;lf-rc;gulatory  organization  has 
prc;|)arc;d  summaries,  set  forth  in 
.Sc;c:tion.s  A.  B  and  (C  hc;low.  of  the;  most 
signific:ant  a.spc;c:t.s  of  suc:h  statements. 


'  i.i  u..s.(;.  7«s(l))(i). 
-  17  CI-  K  24(l.l!ll)-4. 


/\.  Snif-Hngninloiv  On.’nniznt ion's 
Statninnnt  of  thn  Pnrposn  of,  and 
Staintorv  Ilosis  for.  thn  Pioposnd  Ihiln 
(.'/icmgc; 

1.  Purpose; 

l.SfC  proposc;.s  to  amc;nd  its  rules  to 
permit  the  minimum  trading  inc:rc;mc;nt 
for  Mini  (Ijitions  to  he  the  .same;  as  the 
minimum  trading  inc:rc;mc;nt  pe;rmittc;d 
for  standard  options  on  the;  same; 
underlying  sc;c:urity.  Mini  Ojitions 
c)vc;rlic;  10  ecpiity  or  I'CTF  sharc;s.  rather 
than  the  standard  100  .sharc;.s.  ’  Mini 
Options  arc;  c;urrentlv  approved  on  the 
following  five  (.'ll  underlving  .sc;t:urili(;s: 
.SPDR  .SliP  .'500  FTF  (".SPY").  Apiile  Inc. 
("AAPF").  SPUR  (Cold  Trust  (“(CFD"). 
(Coogle  Inc;.  ("(iOOfC").  and 
Amazon. c:c)m.  Inc;.  (“AMZN").  Of  the 
five;  sc;e:uritic;s  on  which  Mini  Ojitions 
are  permitted,  four  of  them  (SPY.  AAPL. 
(CLD  and  AMZN)  particijiate  in  the 
Penny  Pilot  Program.^  lJndc;r  the;  Penny 
Pilot  Program,  with  the  exc.ejition  of 
thrc;e  t;las.sc;.s,'>  the  minimum  pric;c; 
variation  for  all  partic;i])ating  options 
c:la.ssc;s  is  .SO. 01  lor  all  cpiotations  in 
options  sc;ric;.s  that  arc;  ciuoted  at  lc;ss 
than  $3  pc;r  c;ontrat:t  and  SO.O.'i  for  all 
cpiotations  in  options  series  that  arc; 
cjuotcal  at  .S3  jier  c.ontrac:t  or  grc;atc;r. 
I'liereforc;,  the;  minimum  traciing 
inc:rc;nic;nt  for  AAPL.  (CLD.  and  AMZN 
is  .SO. 01  for  o])tion  .sc;ric;s  under  .S3  and 
.SO.O.')  for  options  cpioted  at  S3  orgrc;atc;r, 
while  the  minimum  trading  inc:rc;mc;nt 
for  .SI’Y.  whic:h  is  not  suhjc;c:t  to  a  pric:c; 
tc;st.  is  SO. 01  at;ro.ss  all  option  sc;ric;.s. 

The;  Fxc:hangc;  notc;s  that  (C()()(C  is  not  in 
the;  Penny  Pilot  Program  and  thc;re;forc;. 
.standard  ojitions  in  (C(K)(C  have  a 
minimum  increment  of  SO.O.'i  and  SO. 10 


'  Mini  Options  wcm'o  aiiprovod  lor  triidin”  on 
.SopUMnlH!!-  2!i.  2(112.  Si:<‘  .Soenritios  Rxcliiingc!  Act 
Kidoasi!  No.  (17(148  (.ScptoinlK!!'  28.  2(112).  77  I  K 
(i()7:i5  (Octolxir  4.  2012)  (A|jprovin;4  .SK-l.Sl';-2(n2- 
.S8).  Till!  I'Acliangi!  cxpiKls  to  l)(!f>in  trading  Mini 
Options  on  Marcli  18.  201  :i. 

‘Till!  Penny  I’ilol  I’rograin.  which  permits  certain 
options  series  to  he  t|noted  and  traded  in 
increments  ol  .S0.01.  hegan  on  |annarv  2(1.  2007.  .S’ce 
.Seenrilies  lixchange  Act  Kelease  No.  .'j.’iltll  Oamiary 
24.  2007).  72  FK  4784  (Fehruarv  1.  2007).  The 
I’ennv  I’ilol  I’rogram  has  since  been  extended  a 
niimher  of  limes  and  is  currentiv  in  place  through 
)nne  :10.  201  :i.  .See  .Seenrilies  Fxchange  Act  Kelease 
Nos.  .8(11.81  (|idv  2(1,  2007).  72  FK  42482  (August  2. 
2007):  8(18(14  (.Seplemher  27.  2007).  72  FK  8(1412 
(Ocloher  3.  2007):  87808  (March  17.  2008).  7:i  FK 
1824.1  (March  21. 2008):  8(l(i:i:i  (March  2(1,  2000). 

74  FK  18018  (April  2.  2000):  (10222  duly  1,  2000). 

74  FK  :i2004  (|uly  0.  2000):  (108(18  (Ocloher  22. 
2000).  74  FK  88880  (Octoher  20.  2000):  (i:i4:i7 
(I)ecemher(l,  2010).  78  I  K  770:12  (l)ecemher  10. 
2010):  (18008  (Decemher  18.  2011).  7(1  I  K  7072:i 
(Decemher  22.  2011 ):  (17:i2:i  (|une  20.  2012).  77  FK 
40121  (|ulv  (1.  2012):  and  (18424  (Decemher  Cl. 
2012).  77  FK  78241  (Decemher  10.  2012). 

■'The  (hree  classes  are  (he  Nasdaq-lOO  Index 
Tracking  .Stock  (  -qQQtJ  ").  (he  SI’DK  .Sltl’  800  FTF 
(".Sl’l’")  and  (he  iShares  Kussell  2000  Index  F'und 
(■•IW.M").  QQQQ.  SPY  and  IWM  are  iiuoled  in  .SO.01 
increments  lor  ail  o|>tions  series. 
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])or  contract  depending  on  the  ])rice  at 
\vhit;li  the  standard  o])tion  in  this  class 
is  (jiioted. 

'Phis  pro))osed  rule  change  will  ])erinit 
the  ininiininn  trading  incnanent  lor 
Mini  ()])tions  to  he  ichaitical  to  the 
ininiimnn  trading  increment  applicable 
to  standard  o])tions  on  the  same 
nmlerlying  security.  The  Exchange 
believes  having  diHerent  trading 
incnmients  tor  Mini  ()])tions  than  those; 
l)erinitted  for  standard  o|)tions  on  the 
same;  underlying  security  would  he 
detrimental  to  tlie  succ(;ss  of  this  new 
pro(hu:t  offering  and  would  alse;  lead  to 
investor  confusion.  The  Exchange  not(;s 
that  the  Coininission  approved  Mini 
()])tions  on  SPY,  AAPE.  GLD.  GOOCJ 
and  AMZN  because  of  their  high  price 
and  current  volume  levels  and  because 
of  the  level  of  retail  investor 
participation  in  trading  options  in  these 
classes.  Mini  Options  are  a  natural 
extension  to  the  options  overlying  the.se 
securities  and  therefon;  should  retain 
the  most  important  charact(;ristic.  /.e., 
trading  increments.  The  Exchange 
believes  that  by  reducing  the  minimum 
trading  increments  for  Mini  0])tion.s.  the 
j)ropos(;(l  rule  change  will  ])rovi(le 
market  i)articipaids  with  im;aningful 
trading  opportunities  in  this  product. 
Further,  (pioting  and  trading  in  smaller 
increments  will  enable  market 
])articipants  to  trade  Mini  Ojitions  with 
greater  precision  as  to  price.  Providing 
these  mon;  r(;fine(l  increments  will 
l)ermit  the  Exchange's  market  makers 
the  oi)i)ortunity  to  jirovich;  better  fills 
(im;aning  less  s])read  than  the  current 
wider  minimum  increments  rules  allow) 
to  customers.  Therefore.  ISE  pro])o.ses  to 
amend  its  rules  to  permit  the  li.sting  ami 
trading  of  Mini  Options  in  the  same 
increment  i)ermitted  for  standard 
options  on  the  same  underlying 
.security. 

With  this  pro]K).sed  rule  change, 
although  Mini  Options  would  he  trading 
in  narrower  increments,  they  would  not 
he  considered  part  t)f  the  Penny  Pilot 
Program. 

The  Exchange's  ])roposal  to  (juote  and 
trade  certain  option  classes  that  are 
outside  of  the  Penny  Pilot  Program  in 
.$0.01  increments  is  not  novel. 
.S])ecific:ally.  the  (iommi.ssion  has 
p(;rmitte(l  hSE  to  .set  the  minimum 
increment  for  all  Foreign  C.urrency 
Options  traded  on  the  Exchange  at  .SO. 01 
r(;gar(ile.s.s  of  the  price  at  which  the 
option  is  (|uote(l.'’  The  (Commission  has 
also  previouslv  approved  a  pro])o.sal  hv 
NA.SDAQOM'X  PHEX.  Inc.  permitting 


'■•S'cc  .Siicurilios  l^xcliiingi;  Act  Kuloaso  No.  .■)701() 
(Oc!(:(!inl)(!r  20.  2007).  72  TK  7:1027  (OocomiMa-  28, 
2007)  (Nolici!  of  Filin"  and  linnitulialo  FIloctiNanioss 
olTroposotl  Ruin  (:lian;;(!  R(!latinf>  to  Kulo  710. 
Miniinuin  Tradiii"  Incromonts)  (,SR-l.SF-2007-120). 


that  exchange  to  also  trade  its  foreign 
currency  ojitions  in  .$0.01  increments.^ 

In  support  of  this  |)ropo.sed  rule 
change,  kSE  ])ro|)o.s(;.s  to  aim;ml  KSE 
Rules  .SOd  ciml  710.  As  so  |.sic|  ISE  Rule 
710,  KSE  inoposes  to  add  new 
.Supplementarv  Material  .03  which 
provides  that  the  minimum  trading 
increment  for  Mini  Options  shall  he 
(lel(;rmined  in  accordiince  with  new 
.Supplementary  Material  .13(d)  to  Rule 
.SOd.  Pro])o.sed  Suj)])lementary  Material 
.13((1)  provides  that  the  miidmum 
trading  incremeid  for  Mini  Options 
shall  he  the  .same  as  the  minimum 
trading  increment  permitted  for 
standard  ojitions  on  the  same 
underlying  .security. 

With  regard  to  the  imjiact  of  this 
proposal  on  sy.stem  cajiacitv,  the 
Exi:hange  rejiresents  that  it  and  the 
0])tions  Price  Reporting  Authority  have 
the  necessary  sy.stems  capacity  to 
handle  the  potential  additional  traffic 
associated  with  this  propo.sal.  The 
Exchange  does  not  believe  that  this 
increased  traffic  will  become 
unmanageahle  since  Mini  Options  are 
limited  to  a  fixed  numher  of  underlying 
securities. 

2.  Statutory  Basis 

The  basis  under  the  .Securities 
Exchange  Act  of  1034  (the  “Exchange 
Act”)  for  this  jiroposed  rule  change  is 
found  in  .S(;ction  ()(!))(.')).  in  that  the 
jiroposed  change  is  designed  to  promote 
just  and  ecjuitahle  principles  of  trade, 
will  serve  to  remove  imi)(;diments  to 
and  jjerfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
sy.stem  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
particular,  the  proposed  rule  change 
will  a.ssure  that  standard  options  and 
Mini  Ojjtions  on  the  .same  underlying 
security  will  trade  in  similar  increments 
and  th(;refore  provide  market 
partici])ant.s  meaningful  trading 
o]jportimities  and  enable  them  to  trade 
Mini  Options  with  greater  |)reci.sion  as 
to  price.  The  Exchange  akso  lH;lieve.s  tin; 
pro])osed  rule  change  will  avoid 
investor  confusion  if  both  standard 
options  and  Mini  ()])tion.s  on  the  same 
underlying  .security  are  permitted  to 
trade  in  similar  trading  increments.  The 
Exchange  further  hi'lieves  that  investors 
and  other  market  participants  will 
benefit  from  this  pro])o.sed  rule  change 
because  it  propo.ses  to  clarify  and 
e.stahlish  the  minimum  trading 
incr(;ment  for  Mini  Options  prior  to  the 
commencement  of  trading.  The 
Exc:hange  believes  that  investors 


■  .SV?(?  .Socuritins  Ivxcliiinj’o  .Acl  Rolisisi;  No.  .Sli'.KRl 
(DoctMiil)!!!-  7.  21)07).  72  I  K  71 18,S  (DcuumiiIkm-  14. 
2007)  (Appioviii"  .SK-l’Ill.X-2007-70). 


generally  will  he  expecting  the 
minimum  trading  increment  for  Mini 
Ojitions  to  he  the  .same  as  the  minimum 
trading  increment  for  standard  options 
on  the  same  underlying  security.  This 
propo.sed  rule  change  will  therefore 
lessen  investor  confusion  because  Mini 
0])tion,s  and  standard  options  on  the 
same  underlying  security  will  have  the 
same  minimum  trading  increment. 

B.  Salf-Hiigiildtorv  ()r<’(iniy.ation's 
SldtaniHiit  on  Burden  on  Competition 

This  propo.sed  rule  change  does  not 
impo.se  any  burden  on  competition  that 
is  not  necessary  or  a|)pro}niate  in 
furtherance  of  the  purpo.ses  of  the 
Exchange  Act.  hSE  believes  that  the 
{imposed  rule  change  will  in  fact  relieve 
any  burden  on,  or  otherwise  jiromote, 
com}ietition.  Mini  0})tions  are  currently 
a|)])roved  for  trading  on  multi|)le 
o|)tion.s  exchanges  and  all  ofthe.se 
exchanges  will  have  the  o))])ortunity  to 
establish  minimum  trading  increment 
for  Mini  Ojitions. 

C.  Self-Be;^ul(itory  Organizotion’s 
Statement  on  Comments  on  the 
Proposed  Bide  Change  Beeeived  Prom 
Members.  Participants  or  Others 

The  Exchange  has  not  .solicited,  and 
does  not  intend  to  .solicit,  comments  on 
this  |)roj)o.sed  rule  change.  The 
Exc:hange  has  not  received  anv 
unsolicited  written  comments  from 
members  or  other  interested  |)arties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(iominission  Action 

Within  4.$  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  jieriod  (i) 
as  the  Gommi.ssion  may  designate  uji  to 
90  days  of  such  date  if  it  finds  such 
longer  jieriod  to  he  a])))ro|)riate  and 
jiuhlishes  its  reasons  for  so  fimling  or 
(ii)  as  to  which  the  self- regulatory 
organization  con.sents,  the  Gommission 
will: 

(A)  By  order  ajijirove  or  disajijn'ove 
such  ])ro])o.sed  rule  change,  or 

(B)  Institute  {iroceedings  to  determine 
whether  the  |)ro|)osed  rule  change 
should  he  di.sajijjroved. 

IV.  Solicitation  of  (.'oininents 

Interested  {lersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consi.stent  with  the  Act. 
Gomments  may  he  submitted  by  any  of 
the  following  methods: 
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ElHctronic  CA)ninwnts 

•  D.se  the  Commission's  Internet 
comment  form  (htti)://\v\\  \v.siH:.i>()\’/ 
nilas/sro.sliimi );  or 

•  .Send  an  email  to  nilc- 
con}maiUs@s(ic.<^(n’.  Plea.se  include  File 
Number  .SR-l.SH-20 13-08  on  the  subject 
line. 

Paper  (Miiiiuents 

•  .Send  paper  comments  in  triplicate 
to  Flizalxith  M.  Mnrphv.  .Secretary. 
.Securities  and  Exchange  (Commission. 
100  F  .Street  NE..  Washington.  DC. 
20.')40-1000. 

All  submissions  shonld  refer  to  File 
Number  .SR-I.SE-2013-08.  This  file 
number  shonld  he  included  on  the 
.subject  line  if  email  is  used.  To  helj)  the 
Commi.ssion  process  ami  review  vour 
comments  more  efficiently,  jilease  n.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission's 
Intermit  Web  site  (Iittp://\\  \\’\v.se(:.gov/ 
rules/sro.shin}!).  (Copies  of  the 
submission,  all  .snl).s(i()iient 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  ride 
change  that  are  filed  with  the 
(Commission,  and  all  written 
conmumications  relating  to  the 
proposed  role  change  between  the 
(Commission  and  any  iierson.  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jiroyisions  of  .5  l)..S.(C.  .'552.  will  he 
available  for  Wiih  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Room.  100  F  .Street  NE.. 
Wa.shington.  D(C  20.')49.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  cojjving  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  he  jjosted  without  change: 
the  Commi.ssion  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  shonld  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
shonld  refer  to  File  Nnmher  .SR-I.SE- 
2013-08  and  should  he  submitted  on  or 
Ixddre  March  13.  2013. 

For  llx!  (Coiinnission.  hv  the  Division  of 
Trading  aixl  MarkiXs.  |)iirsiiant  to  delegated 
authority." 

Kevin  M.  O'Neill, 

Deputy  Seiretarv. 

|FK  Dim;.  20i:t-0:iKl<l  Filixl  2-l<)-i:t:  «;4.t  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68917;  File  No.  SR- 
NASDAQ-201 3-026] 

Self-Regulatory  Organizations;  the 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Pilot  Period  of  the  Trading  Pause  for 
Certain  NMS  Stocks 

Fiihniarv  13.  2013. 

Pursuant  to  .Section  19(h)(1)  of  the 
.Soenritios  Exchange  Act  of  1934  (the 
"Act")  '  and  Ride  19h-4  therennder,- 
notice  is  hereby  given  that  on  Fehrnary 
1.  2013,  The  NA.SDAQ  .St(x:k  Market 
EEC  ("NASDAQ"  or  “Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("(iommission")  the 
jiroposed  rule  change  as  de.st:rihed  in 
Items  1  and  II  below,  which  Items  have 
been  jirepared  by  the  Exchange.  The 
Commission  is  pnhli.shing  this  notice  to 
solicit  comments  on  the  projxised  rule 
change  from  interested  persons. 

E  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (ihange 

The  Exchange  ])roposes  to  extend  the 
trading  pan.se  pilot  in  certain  individual 
NM.S  .stocks  when  the  price  moves  ten 
percent  or  more  in  the  ])receding  five 
minute  period,  so  that  the  pilot  will 
now  expire  on  the  earlier  of  the  initial 
date  of  operations  of  the  Regulation 
NM.S  Plan  to  Address  Extraordinary 
Market  Volatility  or  Fehrnarv  4.  2014. 
The  Exchange  will  imjilement  the 
])roposed  changes  on  Fehrnarv  4.  2013. 

Tlx!  text  of  the  pro|X)sed  rule  change 
is  below.  Propo.sed  new  language  is 
italicized;  jiroposed  deletions  are  in 
brackets. 

***** 

4120.  'I'rading  Halls 

(a)  Aulhoritx’  to  Initiate  Trading  Halts  or 
Pausiis 

In  eircninstances  in  which  Nasdai]  deems 
it  iKicessary  to  protect  investors  and  the 
juihlic  interest.  Nasdaip  pursuant  to  the 
jirocediinis  siit  forth  in  paragra|)h  (c): 

(I ) -(!())  No  change. 

(II)  shall,  hetweim  0:4.3  a. in.  and  3:3.3  ji.in.. 
or  in  till!  case  of  an  early  sclnidided  close.  2.3 
iniinites  before!  tlx!  close  of  trading, 
iinnuidiately  |)aiise  trading  for  .3  ininntes  in 
any  Nasdaiplisted  siicnrity.  other  than  rights 
and  warrants,  wluiii  thi!  prici!  of  such  siiciiritv 
moves  a  piircentage  spiicified  below  within  .i 
.3-miiuite  piii  iod. 

(A)  The  price  niovi!  shall  hi!  1()‘X>  or  mori! 
with  r(!.s|X!cl  to  siMairities  inchid(!d  in  thi!  .SKP 
,300''  lnd(!X.  Russell  lOOU"  lnd!!x,  and  a  iiilot 
list  of  Exchange  Trad(!d  Products; 

'  1.3  lI..S.t;.7»s(li){1). 

-  17(:FK  24().1<I|>-4. 


(8)  The  jiriia!  move  shall  hi!  3()‘/.i  or  more 
with  respect  to  all  NM.S  slocks  not  subject  to 
section  (a)(11)(.\)  of  this  Rule  with  a  iiric.e 
equal  to  or  greater  tlian  .SI:  and 

((i)  The  price  move  shall  he  .3(l‘!'o  or  more 
with  respec.t  to  all  NM.S  stocks  not  subject  to 
section  (a)(  1 1  )(A)  of  this  Rule  with  a  iirice 
less  than  SI . 

The  determination  that  the  price  of  a  slock 
is  equal  to  or  greater  than  SI  under  paragraph 
(a){1 1)(8)  above  or  less  than  .$1  under 
paragra])h  (a)(1 1)((3  above  shall  he  based  on 
the  last  re]x)rted  closing  price  on  Nasdaip 
At  the  end  of  the  trading  jianse.  Nasdaq 
will  re-open  the  security  using  the  Hall  ('.ross 
process  set  forth  in  Nasdaq  Rule  47.33.  In  the 
event  of  a  significant  imhalance  at  the  end  of 
a  trading  pause.  Nasdaq  mav  delav  the  re¬ 
opening  of  a  security. 

Nasdaq  will  issue  a  notification  if  it  cannot 
resume  trading  for  a  reason  other  than  a 
significant  imhalance. 

Price  moves  under  this  paragraph  will  he 
calculated  by  changes  in  each  consolidated 
last-sale  jx'ic.e  disseminated  hv  a  network 
processor  over  a  five  minnte  rolling  jieriod 
measnred  continnonsly.  Duly  regular  way  in- 
sequence  transactions  cpialify  for  use  in 
calculations  of  price  moves.  Nasdaq  can 
exclude  a  transaction  |)rice  from  use  if  it 
concludes  that  the  transaction  |)rice  resulted 
from  an  erroneous  trade. 

If  a  trading  |)anse  is  triggered  under  this 
l)aragra))h.  Nasdaq  shall  immediately  notify 
the  single  jilan  jirocessor  responsible  for 
consolidation  of  information  for  the  seenritv 
pursuant  to  Rule  1)03  of  Regulation  NM.S 
miller  the  .Securities  lOxchange  Act  of  1934. 

If  a  iirimary  listing  market  issues  an 
indi\’iihial  slock  trading  pause,  Nasdaq  will 
pause  trading  in  tliat  security  until  trading 
has  resinned  on  the  |)rimarv  listing  market  or 
notic.e  has  been  received  from  the  iirimary 
listing  market  that  trading  may  resume.  If  the 
primary  listing  market  does  not  reo]X!n 
within  10  minutes  of  notification  of  a  trading 
|)anse.  Nasdaq  may  resume  trading  the 
security. 

The  inovisions  of  this  paragrajih  shall  he 
in  effect  during  a  pilot  set  to  end  on  the 
earlier  ol  the  initial  date  aj Operations  of  the 
Hegulation  .\MS  Plan  to  Address 
Extraordinary  Market  Volatility  or  Fehrnarv 
4,  201413). 

(h)-(c)  No  change. 

***** 

IE  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  ini:liide(l  .statements 
concerning  thi!  ])nrjx)se  of  and  basis  for 
the  pro]x)se(i  rule  change  and  disciis.sed 
any  comments  it  received  on  the 
pro]X)sed  ride  change.  The  text  of  these 
.statements  may  he  examined  at  the 
jilaces  specified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  .Sections  A,  13,  and  C  below,  of 
the  most  significant  aspects  of  such 
.statements. 
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A  Salf-negulatory  Orgnniy.at ion’s 
Statonwnt  oft  ho  Pnrposo  of,  and 

ChanoP'  i^foposod  Halo 

1.  l^iirposc! 

Onliino  K),  2010,  th,,  Commission 
f>i.ml(ul  iiccolonitful  npprovcil  for;!  pilot 
IXMiod  to  Olid  I3(!ooml)or  10,  2010,  fora 
proposed  rule  change  submitted  hv  the 
hxclumge,  together  witli  related  rule 
N  I^xchange,  hic.', 

NASDAQ  OMX  BX.  Inc.,  Chicago  Board 
Options  hxchange,  Incorjiorated, 
Chicago  Stock  Exchange.  Inc..  EDCA 
'XOxnige,  Inc..  EDCX  Exchange.  Inc.. 
International  Securities  E.xchange  EL(' 
New  \  ork  Stock  Exchange  EEC 

EEC  (-NYSE 
MV  Jr  ^  NYSE  Amex  EEC). 

N3  SE  Area,  Inc.  (“NYSE  Area"),  and 
National  Stock  Exchange,  Inc 
-  Ex, 1, 

ticKl  ng  dnring  jieriods  of  extraordinary 
maiket  volatility  m  S&P  .'500  .stocks.  *  " 

I  he  rules  recinire  the  Eisfing  Markets  ■» 
to  issue  fiye-minnte  trading  ,,an.ses  for 
ndividnal  .securities  for  which  they  are 
the  primary  Eisting  Market  if  the  ' 
Iran.saction  price  of  the  security  moves 
ton  percent  ()r  more  from  a  price  in  the 
preceding  hve-minute  period.  The 
Usting  Markets  are  nKpiired  to  notify 
tlie  other  Exchanges  and  market 
particiiiants  of  the  iniiiosition  of  a 
trading  jiause  by  immediately 

<  i.sseminating  a  .special  indicator  over 
tlio  oon.sohdated  tape.  Under  the  rules 
once  the  Eisting  Market  issues  a  Iradino 
pause,  the  other  Exchanges  are  required 
o  pause  tniding  in  the  secairity  on  their 
niaikets.  On  September  10.  2010  the 
(.ommi.ssion  apinoved  the  respective 
nilo  filings  of  the  Exchanges  to  expand 

loooJ'l*"!"  Kiis.sell 

1000  Index  and  specified  Exchange 

Iraded  Products.-^-  On  December  7 
2010,  the  Exchange  filed  an 
immediately  effective  filing  to  extend 
tnc  existing  pilot  jirogram  for  four 
month.s  so  that  the  ])ilot  would  expire 
onAprilll.201l.a  On  March  .'11 , 201 1 . 
tlie  Exchange  filed  an  immediately 
of  foot!  ve  filing  to  extend  the  jh  lot  period  I 
an  additional  four  month.s.  .so  that  the  ' 
pilot  would  exjiire  on  August  11. 2011 
or  the  date  on  which  a  limit  up/limit  ' 

down  mechanism  to  address 
oxtraordinary  market  volatility,  if  ( 

ScH.iinlHis  Acl  N„.  (i2««4  g 

. .  „ 

2CII»|(.SK-NA.SI)AQ-2,„.J-„i2) 
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adopted,  applie.s.^  On  June  2;i,  2011  the 
(mimnission  apjn-oved  the  expansion  of 
t  ie  pilot  to  all  NMS  .stocks,  hut  with 
diileront  liau.se-triggering  thresholds.'* 
On  August  H.  2011,  the  Exchange  filed 

an  immediately  effective  filing  that 
renioyed  language  from  the  rule  that 
lied  the  expiration  of  the  pilot  to  the 
adoption  of  a  limit  up/limit  down 
mechanism  to  addre.ss  extraordinary 
market  volatility,  and  further  extended 
tho  pilot  lieriod,  .so  that  the  pilot  would 
(ixpire  on  January  .'ll,  2012  *’  On 

Noyemherl«,2011,the  Exchange  filed 

an  immediately  effective  filing  that 
(  xc  iided  rights  and  warrants  from  the 
pilot.  "  On  January  23,  2012,  the 
Oommission  approved  an  extension  of 
the  jnlot  to  July  31.  2012  ' ' 

OnMay3l,2012.theC;ommis.sion 

appioved,  on  a  jnlot  basis,  the  National 
Market  Sy.stem  Plan  to  Addre.ss 
Extraordinary  Market  Volatility  (the 
J  Ijm  ).'y  This  ,)lan  creates  a  market- 
wide  limit  up-lnnit  down  mechanism 
hat  1.S  intended  to  address  extraordinary 
n  aiket  volatility  in  NMS  .Stocks,  with  a 
jOanned  unjileinentation  date  of 
;'>'^|;*<*';.v4,201.'E()iu;einq 
the  limit  U|)/limit  down  mechanism  to 
<**!<  lass  extraordinary  market  volatility 
will  render  the  current  stock  tradin<>  ‘ 
Jiaicse  j)ilot  diijilicatiye  and  ^ 

‘'""‘'‘■■essary.  The  Exchange  filed  a  rule 
Oiange  jnojm.sal  to  extend  the  simde 
stock  trading  jiau.se  jiilot  so  that  iTwill 
now  exjnre  on  Eehruary  4,  2013,  when 
tlie  limit  u|)/liniit  down  mechanism  to 

address  extraordinary  market  volatility 
IS  to  t)e  implemented.' * 

The  E.xchange.  in  conjunction  with  | 
tiH*  Exchanges  and  EINRA.  recently  filed  | 
an  amendment  to  the  Plan  to  change  the  t 
date  of  initial  ojjerations  of  the  Plan  i 
from  Eehruary  4,  201 3  to  April  8.  201 3  t 

to  extend  the  exjnration  of  the  tradim>  ^  i 
Jiau.se  pilot  to  the  earlier  of  the  initiaf 
date  of  ojjerations  of  the  Plan  or  ^ 

■<Hm,arv4,2014loi,ll,nvi,,l„,|,,,,,„li,no  '■ 

foi  fin;  I  liiii  s  illi|)l(!jin;n(alioii.  Tlif! 


^S.|<:unli,,s  Kxdi.uif.,,  2\(:l  K.lonso  N„.  (14174 

SS)aq-2,.V;!S  “■ 

''.Sociirilios  Kxdiiinno  2\,:|  K,,l(!;ts(!  No.  (147-^, 
. . 

''.So(:iinli(!,s  Hxdiiiaj-.!  2\(:i  Kdoa.s,!  No.  (i.Slliw 
(SK-NA.SnAQ-2(li7-f^  (Auf-ii.sl  Id.  2(11  1) 

'"Socurilios  Hxdii.nno  Ad  K,4,x,.so  No.  (i.',«i4 

. . 

' '  SocuriUo.s  Kxdiimf4o  Ad  Kolo;,,s(,  .No.  (1(1214 
|iimim  v2a.  2(11  ■')  77  i.e  o  "<>-^14 

(se  M  \  c;iA  WA  ■  ^  (I‘"*"'"V  aa,  2(112) 

I.SK-NA.SnAQ-2012-()l()). 

'-Sctcurilios  INdiiinsi!  Ad  Koloaso  No  (17()<n 
(Mnv  ai.  2012).  77  M<  aa4!l«  ()uno  (1.  2012).  ' 
"■SociiriUoslixdianno  Ad  K(!)oa,so  No  (17sa'-> 


tm  Exchange  believes  that  the  jiilot 

program  has  been  successful  in  reducing 

the  migative  imjiacts  of  sudden, 

imanticijiated  juice  movements  in  the 
soourities  covered  by  the  jiilot.  The 
Exchange  akso  believes  that  an 
additional  extension  of  the  jiilot  is 

warranted  .so  that  it  may  continue  to 

ajijily  the  circuit  breaker  to  reduce  the 

negative  imjiacts  of  sudden. 

d  »i‘>''nment.s  until  it 

IS  K.jihuied  by  the  limit  uji/limit  down 
^  mechanism. 

3.  .Statutory  Basis 

The  statutory  lia.sis  for  the  jirojio.sed 
i  iile  (ihange  IS  .Section  (ifliK.-i)  of  the 
A(.t  which  requires  the  rules  of  an 
exchange  to  jiromote  just  and  equitable 
jniiu.ijile.s  of  trade,  to  remove 
I  iinjiediinents  to  and  jierfect  the 

mechanism  of  a  free  and  open  market 
and  a  national  market  .sy.stem  and.  in 
geimral.  to  jirotect  investors  and  the 

y  hat  the  change  jirojio.sed  herein  meets 
1  these  r.ujuirements  in  that  it  jiroinotes 
nnifoimity  across  markets  concerniiiK 
■  l„  l.iiiisoInKlinginas.xAnUv 

u  hen  there  are  significant  ju  ice 
movement.s,  which  jiroinotes  ju.st  and 

etjuitahlejirincijiles  of  trade  and 

remove.s  imjiediments  to.  and  jierfects 
the  mechani.sni  of.  a  free  and  ojien 
market  and  a  national  market  sy.stem. 
Additionally,  extension  of  the  pilot 
until  the  earlier  of  the  initial  dat('  of 
ojierationsofthe  Plan  or  Eehruary  4 
3014  would  allow  the  Jiilot  to  continue 
to  operate  without  interrujition  while 
he  Exchange  and  the  Comini.ssion 
urther  as.se.ss  the  effect  of  the  jiilot  011 
tne  marketplace  or  whether  other 
initiatives  .should  he  adojited  in  lieu  of 

HI  current  pilot,  which  contributes  to 

tlio  protection  of  investors  and  the 
jmlilic  interest. 

B.  Solf-Rognlatory  Oiganization's 
Statoniont  on  Bnrdon  on  Conipotition 
The  Exchange  does  not  believe  that 
the  jirojio.sed  rule  change  will  result  in 
ciny  liurden  on  comjietition  that  is  not 
necessary  or  ajijirojiriate  in  furtherance 
0  the  jiurpo.ses  of  the  Act.  as  amended 
I  Im  jn  ojio.sed  changes  are  being  made  to 
extend  the  ojieration  of  the  trading 
pause  pilot  until  the  earlier  of  the  initial 
da  e  of  ojierafions  of  the  Plan  or 
‘‘>'miary  4,  2014  would  allow  the  pilot 
to  (.ontinue  to  ojierate  without 
interrujit  ion  until  imjilementation  of  the 
t  Ian,  which  contrihutes  to  the 
jirotection  of  investors  and  the  iiuhlic 
interest.  Other  coinjieting  equity 
exchanges  are  subject  to  the  saiiie 
tniding  jiause  nujuirements  sjiecifiod  in 

"  l.'i  ll-.s.c.  78l(l))(5). 
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the  Plan.  Thus,  the  |)r()])()S(!(l  changes 
will  not  iinpo.se  any  hurden  on 
coinpcaition  while  providing  trading 
pau.s(!  re(|nirenients  specilied  in  tin; 

Plan. 

C  Si'lf-liogulatory  Oi-gani'/Ait ion's 
Stationont  on  (ionnnonts  on  tho 
Proposoii  liulo  (iljonf’o  liocoivod  From 
Mmnhoi's.  Participants,  or  Ot Inns 

Written  comments  were  neitlier 
.solicited  nor  received. 

111.  Date  of  EITef:liveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  tin;  propo.sed 
rule  change  j)ursiiant  to  Section 
10(t))(3)(A)(iii)  of  the  Act  and  Rule 
inh-4(i)((i)  thereunder."’  Because  tlie 
ju’oposed  rule  change  does  not;  (i) 
Significantly  affect  the  jirotection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  hurden  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  sii(;h  shorter  time  as  the 
Commission  mav  designate,  if 
consistent  with  the  ])rotection  of 
investors  and  the  |)iihlic  interest,  the 
propo.sed  rule  change  has  become 
effective  pursuant  to  .Section  10(t))(3)(A) 
of  the  Act  and  Rule  10b-4(f)(())(iii) 
thereunder. 

A  proposed  ruli!  change  fileil  under 
Rule  10l)-4(f)(())  ■"  normallv  does  not 
become  operative  prior  to  30  davs  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  10h-4(f)(0)|iii)."‘  the 
Commission  mav  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
intiirest.  'fhe  Exchange  has  asked  the 
Commi.ssion  to  waive  the  30-day 
operative  delay  so  that  the  jiroposal  may 
become  operative  immediately  u])on 
filing.  The  Commi.ssion  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  piihlii;  intere.st 
because  such  waiver  would  allow  the 
|)ilot  program  to  continue 
uninterru|)ted.  Accordingly,  the 
Commission  herehv  grants  the 
Exchange's  recpiest  and  design.ites  the 
jiroposal  operative  upon  filing."' 


'  •  15  II..S.(:.  7Hs(l))(;i)(.\)(iii). 

"■  17  CI  K  24(l.l‘)l)-4(t)((i).  In  iiddilioi!.  Kulo 
4(M((>)  rf<|iiin!s  thn  I-Aclnin^n  In  the 
( jiininission  wriltiMi  nnliciMil  tlin  IacIi, mbit's  intinit 
III  till!  till!  |ii'iip()M>d  mil!  clniii^i!.  iilon^  '.vith  u  liricl 
di!si:ri|iti(in  mid  tnxi  ol  thi'  |)rnp(isi!d  nili!  clnin^i!. 
ill  li!iist  tivi!  Iiiisiiinss  diivs  priiir  to  tlii!  diitc  iit  lilin<> 
ol  III!'  propiisi!d  mil!  cliiin^i!.  or  such  shorti!i'  linu! 
iis  di!si^inili!d  liv  tlii!  (  jinnnission.  Thi!  I'ixclnin^i! 

Inis  siilistiod  this  ri!(|iiir(!iiii!nl. 

'7  17  CI’R  24ll.l!ll)-4(l)((i). 

"*17(:i  K  240.1<ll)-4(r)(li)(iii). 

'''I'or  pi.irposos  onlv  o*  .viiivin^  iho  ;<()-diiv 
oporalivi!  dniav.  tlio  (aiininission  has  consid(!r(!d  tiui 


At  any  time  within  (iO  days  of  the 
filing  of  such  propo.sed  rule  change,  ihe 
Commission  siimmarilv  mav 
temporarily  suspend  such  rule  change  if 
it  apjiears  to  the  Commi.ssion  that  such 
action  is  neces.sarv  or  a])])ro])riate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  |)ur|)o.ses  of  Ihe  y\ct. 

IV.  Solicitation  of  Comments 

Interested  ])er.son.s  are  invited  to 
submit  written  data,  views,  and 
arguments  (;on(;erning  the  foregoing, 
including  whether  the  ])roposed  riili! 
change  is  consistent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods; 

Fleet ronic  (Comments 

•  ll.se  fhe  Commission’s  Internet 
comment  form  (htt p://\v\\'\\'.sc(:.gov/ 
ralcs/sro. sh tnil):  or 

•  .Send  an  email  to  rnlc- 
connncnts@scc.<’o\’.  Please  include  File 
Number  .SR-NA.SDAQ-2()13-()2(i  on  the 
subject  line. 

Paper  (Comments 

•  .Send  ])aper  comments  in  trijilicate 
to  Elizabeth  M.  Murphv.  .Secretarv. 
.Securities  and  Exchange  Commission, 
too  F  .Street  NE.,  Washington.  DC 
2().''>4t)-l()tK). 

All  suhmi.ssions  should  refer  to  File 
Number  .SR-NA.SDAq-201 3-02(>.  This 
file  number  should  be  included  on  fhe 
subject  line  if  email  is  used.  To  helji  the 
(kimmission  jiroce.ss  and  review  your 
comments  more  efficiently,  jilease  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission's 
internet  Web  site  {http://\\'\\  \v.sec.<>ov/ 
rales/sro.shtinl).  Copies  of  the 
submission,  all  sub.secjuent 
amendments,  all  written  .statements 
with  res])ect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commi.ssion  and  any  per.son,  other  than 
those  that  may  be  withheld  from  the 
public;  in  accordance;  with  the 
])rovision.s  of.')  U..S.C.  .').')2.  will  he; 
available  for  W(;b  site;  viewing  and 
])rinting  in  the  Commission's  Public 
Reference  Room.  100  F  .Slrec;!  NE.. 
Washington.  DC  20.')40,  on  official 
l)usin(;.ss  days  l)(;twc;(;n  the  hours  of 
10;00  a.m.  and  3;00  p.m.  Copi(;s  of  such 
filing  also  will  he  available;  for 
inspe;e:tie)n  and  e:o])ying  at  the;  prine:i])al 
e)ffie;e;  of  the;  Exe;hange;.  All  e:onnne;nts 
re;e:e;ive;d  will  be;  jeosted  without  eihange; 
the;  Commission  does  not  e;elit  pe;rsonal 


pi'(ipi)Sf!(l  nilo's  impact  iin  irllicicncv.  ciimpclitiim. 
and  capital  riirmation.  Sai)  15  U..S.(;.  78c(l). 


id(;ntifving  information  from 
suhmi.ssions.  Yott  shoitld  submit  only 
information  that  vou  wish  to  niiike; 
publieily  iivailahle.  All  submissions 
should  rt;fer  to  File;  Numl)e;r  .SR- 
NA.SDAQ-201  3-020  and  shoitld  he 
suhiniftetd  on  or  before  Mart:h  13.  2013. 

t'or  tin;  Commission,  liy  llio  Division  ol 
'I'niding  and  Miirkets.  piirsiiant  to  ditlegalod 
aniliorilv.-" 

Ki;vin  M.  O'Nitill, 

Depiilv  Secretarv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68918;  File  No.  SR-FINRA- 
2013-014] 

Self-Regulatory  Organizations; 

Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  the  General 
Securities  Sales  Supervisor  (Series  9/ 
10)  Registration  Category 

I'clnnai  v  13.  2013. 

Pursuant  to  Sitction  19(h)(1)  of  the; 
.Se;curilie;s  Exi;hange;  Ai:t  of  1934  (“Ae;!” 
or  ".S1']A")  '  and  Rule;  19l)-4 
lhe;re;uneli;r,-  ne)tie;e;  is  he;re;hy  give;n  that 
on  F(;l)ruarv  1, 2013.  Finane;ial  Industry 
Rt;gulatorv  Aitihorily.  Ine;.  (“FINRA”) 
iile;d  with  the;  .Se;e:uritie;s  and  Exe:hange; 
Commission  (“.SEtr’  or  “Commission”) 
the;  pro])ose;el  rule;  e:hange;  as  ele;.se:rihe;el 
in  Items  I  anel  II  l)i;le)W.  whie:h  lte;ms 
have;  bi;e;n  pre;})are;el  by  FINRA.  FINRA 
has  ele;.signate;el  the;  ])ropose;el  rule;  e:hange; 
as  e;onsf ituting  a  “non-e;e)ntre)ve;rsiar' 
rule;  e:hange  unele;r  paragraph  (0(0)  of 
Rule;  19l)-4  unele;r  the;  Act.  '  whie:h 
re;nele;r.s  tho  propeisal  e;ffe;e:tive  upon 
filing  with  the;  Ceimmission.  The; 
Commi.ssion  is  publishing  this  neitice;  to 
.seilicit  comme;nt.s  on  the;  pre)])o.se;el  rule; 
e:hange;  from  inte;re;ste;d  pe;rse)ns. 

I.  Self-Regulatory  Organization’s 
Statement  eifihe  Ferms  of  Substance  of 
the  Propose;d  Rule  Change 

FINRA  is  propeising  to  ame;nel  NA.SD 
Rule;  l()22(g)  (Limited  Prine:ipal — 
Ce;ne;ral  .Seeairities  .Sales  .Su])i;rvise)r)  and 
NA.SD  lM-1 022-2  (Limite;d  Prini;i])al — 
Ce;m;ral  .Se;e:uritie;.s  .Sales  .Supervisor)  te) 
re;me)ve  the;  lesteiedion  on  Ce;ne;i;il 
.Se;i:in'ities  .Siile;s  .Supervi.sors  from 
;i])pi'e)ving  aelve;rtisemi;nt.s  as  ele;fin(;el  in 
NA.SD  Rule  2210  (Communieaetions  with 
the  Publie:). 


17  i:i'R  2lK).30-3(a)(12). 
'  15  ii.,s.e;.  7f!s(i))(i). 
-17(:i  R  240.1‘)l)-4. 

'  17  CI'  R  24().1<)l)-4(11((i). 
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'I’he  text  of  tlie  pro])o.se(l  rule  change 
is  available  on  FlNRA’s  Web  site  at 
http://\\’\\’\v.lini'(i.(ny,.  at  the  ])rinci])al 
office  of  FINRA  and  at  the 
(ioininission's  Public  Reference  Room. 

II.  Sell'-Kegulalory  Organization's 
Statement  ot  the  Purpose  of,  and 
Statutory  Basis  tor,  the  Proposed  Rule 
(lhange 

In  its  filing  with  the  (’.onnnission. 
FINRA  included  statcunents  conc;erning 
the  pur])ose  of  and  basis  for  the 
pro])o.se(l  rule  change  and  (liscu.ssed  any 
coinnuMits  it  rec:eived  on  the  jMopo.sed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  places  specified 
in  Item  IV  below.  FINRA  has  ])repare(l 
summari(is,  set  forth  in  sections  A.  B, 
anil  0  below,  of  the  most  significant 
aspects  of  such  statenumts. 

A.  Sclf-Ih^guhitorv  ion's 

Stdtoinent  of  the  Purpose  of,  and 
Stdiutory  Basis  for.  the  Proposed  Bide 
(ihonge 

1.  Purpose 

Pursuant  to  NASD  Rule  l()22(g).  if  a 
principal’s  supervisory  activities  an; 
limitiul  .solelv  to  .securities  sales 
activities,  the  principal  may  register  and 
(|nalifv  as  a  (amijral  .Securities  .Sales 
.Sui)ervisor  (.Series  9/10)  rather  than 
.separatelv  r(;gister  and  (pialify  in 
multiple  |)rincipal  regi.stration 
categories  as  may  he  apijlicahle,  such  as 
registering  and  qualifying  as  a  ('.eneral 
.Securities  Princi])al  (.Series  24)  and 
Registered  ()])tions  Principal  (.Series  4) 
to  supervise  sales  of  coiqiorate  .securities 
and  options,  respectively.  A  per.son 
registering  as  a  (General  .Securities  .Sales 
.Su])ervisor  must  satisfv  the  Cleneral 
.Securities  Repre.sentative  (.Series  7) 
prereijuisile  regi.stration  and  pass  the 
appropriate  qualification  examinations 
for  General  Securities  .Sales  Supervisors. 
In  addition.  General  .Securities  .Sales 
.Sui)ervisor.s  are  eligible  to  siqjervise 
security  futures  activities  if  they 
complete  a  firm-element  continuing 
education  program  that  addresses 
.security  futures  products.-*  NA.SD  IM- 
1022-2  ex])lain.s  the  purpose  of  the 
Ginieral  .Securities  .Sales  .Supervisor 
riigist ration  category. 

NA.SD  Ride  1022(g)  expresslv 
])rohihits  a  General  .Securities  .Sales 
.Supervisor  from  performing  any  of  the 
following  activities:  (1)  .Supervision  of 
the  origination  and  structuring  of 
underwritings;  (2)  siqiervision  of  market 
making  commitments;  (3)  final  approval 
of  advertisements  as  defined  in  NA.SD 
Rule  2210;  (4)  siqiervision  of  the 
custody  of  firm  or  customer  funds  or 

'  NA.SO  Ruli!  H)22(h)(:0. 


securities  for  ])urpo.se.s  of  .SEA  Rule 
l.'5c3-3  (Gu.stomer  Protection — Reserves 
and  Gu.stody  of  .Securities);  •'>  or  (.1) 
supervision  of  overall  compliance  with 
financial  re.s])on.sihilitv  rules.'' 

While  General  .Securities  .Sales 
.Siqiervisors  are  currently  prohibited 
from  a])])roving  “advertisements"  as 
defined  in  NA.SD  Rule  2210.  they  may 
approve  "sales  literature”^  relating  to 
most  tyjais  of  securities." 

As  ])art  of  the  process  of  develojiing 
a  new  consolidated  rulehook 
(“Gonsolidated  FINRA  Rulehook")." 

"•  17  CI'K 

"■In  addition,  Ooninal  .Sncnrilins  .Sal(!s 
.Su|)(M\  is(H's  cannot  l)c  incIndtKl  tor  purpo.so.s  ol 
satislving  tin;  t\vo-piincii)al  i'(H|niri!in(!nl  under 
NA.SD  Kido  l(l21(o)(l).  .See  NA.SD  Kide 
l(t2;'(n)(2)(H). 

^  NA.SD  Rule  2211)  curnuillv  doi'ines  llii!  lenn 
"adviatisenunit"  as  anv  material,  other  than  an 
ind(!|)endentlv  pri!|)ared  reprint  ;md  institutional 
sales  in.iterial.  that  is  puhlisluul.  or  used  in  anv 
electronic  or  other  ptdilic  media,  including  anv 
Weh  sit(!.  newspaper,  magazine  orolluM'  periodical, 
radio,  television.  t(!h!phone  or  t.ipc!  i'(!Cording. 
videotape  dis|)lav.  signs  or  hillhoards.  motion 
pictinvs.  or  teligrhoiU!  directories  (othiu'  than 
routim;  listings).  .See*  N,\.SD  Rid(!  22  ll)(a)(  t ).  NA.SD 
Rule  2210  currcmtlv  delimts  the  team  "sah^s 
literalunr'  as  anv  written  or  (d(!ctronic 
t;ommnnic<ition.  other  than  an  adveutisement. 
imkgrendentiv  |>reparial  r(g)rint.  institutional  sales 
mtilta  ial  and  corr(!spoiuhMice.  that  is  gcuMually 
disirihultal  <ir  made  giaierallv  availahli!  to 
customers  or  the  puhlic.  including  circulars. 
r(!search  r(!porls.  perlormance  reports  or  summari(!s. 
lorm  hitters,  telemarketing  scripts,  seminar  texts, 
reprints  (that  are  not  independently  pre|)ared 
re|)rinls)  or  excerpts  otany  other  advertisement, 
sales  literature  or  pnhiislied  article,  and  press 
releases  concerning  a  memher's  products  or 
services.  .S'ee  NA.SD  Rule  2210(a)(2).  The 
Commission  notes  that  NA.SD  Ride  2210  was 
replaced  hy  IINRA  Rule  2210  (Comimudcalions 
with  the  I’uhlic).  effective  f'ehruary  4.  20i:t.  .See 
infra  note  10. 

“Ceneral  .Securities  .Sales  .Su|)ervi.sor.s  mav  not 
airjirove  sales  literature  relating  to  options  and 
securitv  futures  unless  thev  ha\  e  additional 
registrations  or  qualifications.  A  Registered  Options 
Principal  must  approve  sales  literature  relating  to 
o|)tions.  .See  FINRA  Rule  2220(h)(1)  (Options 
Communications)  (curientlv  in  effect).  Further,  as 
discussed  above.  Ceneral  Securities  Sales 
.Su|)er\  isors  must  conqdete  a  firm-element 
continuing  education  program  tlial  addresses 
security  futures  products  to  aiiprove  sales  literature 
relating  to  securitv  futures.  .See  NA.SD  Rule 
1022(g)(:)).  In  addition,  tlie  content  of  anv  equilv 
researcli  re|)ort  that  constitutes  sales  literature  must 
he  apjiroved  hv  a  Reseai'ch  Principal  or  a 
.Supervisorv  Analvst.  .See’  .Vo/iees  la  Mainl)ars  04- 
!(1  (Novemiier  2004)  and  07-04  (lanuarv  2007). 

'"The  current  FhNRA  rulehook  consists  id  (1) 
FINR.X  Rules:  (2)  NA.SD  Rules;  and  (:t)  rules 
incorporated  from  NY.Sl-;  (  "huiorporated  NY.Sf; 
Rules")  (together,  the  NA.SD  Rules  and  Incorporated 
NY.Sf;  Rules  iire  referred  to  as  the  “Transitional 
Rulehook").  While  the  NA.SD  Rules  generally  a|)|)ly 
load  FINRA  memhers.  the  Incorporated  NX'.SF 
Rules  appiv  onlv  to  those  memhers  of  FINR.A  that 
are  also  memhers  of  the  NY.SF  ("Dual  Memhers"). 
Tlie  FINRA  Rules  apph’  to  all  FI.NRA  memhers. 
unless  such  rules  have  a  more  limited  a|i|)lication 
hv  their  terms.  For  more  information  ahont  tlie 
rulehook  consolidiition  process,  .sec  Infarnialion 
Salica,  March  12.  2()()tt  (Rulehook  ( ionsolidation 
Process). 


I'INRA  adoptoil  NASD  Ritli;  2210  as 
FINRA  Riili!  2210  (Goiiiiminications 
witli  till!  Rithlic). Among  otlior 
cliangos  from  NA.SD  Riilo  2210,  FINR/X 
Riilo  2210  comhiiios  tlio  definitions  of 
advertisomont,  sales  literature  tind 
independently  pritpared  rejirint  into  a 
single  ciitegorv — retail 
conmumiciitions,' '  and  it  no  longer 
defines  advertisements  as  a  separate 
category  of  commimicittions.  FINRA 
made  this  change  hecait.se  modes  of 
commimication  have  largely  rendered 
obsolete  the  distinction  between  sales 
liter.itiire  and  adverti.senients.  For 
example,  information  in  a  blast  email 
sent  to  a  thonstind  prosjiective 
customers  cnrrentlv  would  he 
considered  sales  literature,  hut  the  .same 
information  posted  to  a  firm's  Weh  site 
would  he  considered  an  adverti.sement. 
.Sales  literature  and  advertisements 
generally  are  subject  to  the  same  content 
standiirds  under  NA.SD  Rule  2210. 
Becait.se  FINRA  has  removed  the 
distinction  between  advertisements  and 
sales  literature  in  FINRA  Rule  2210, 
FINRA  is  jiroposing  to  amend  NA.SD 
Rule  1022(g)  and  NA.SD  lM-1 022-2  to 
remove  the  restriction  on  approving 
advertisements.'-  Thus,  the  propo.sed 
rule  change  will  allow  Genenil 
.Securities  .Stiles  .Siiperx’ isors  to  ajiiirove 
mo.st  types  of  retail  comiminications.'" 

FINRA  has  filed  the  jiroposed  rule 
change  for  immediate  effect ivene.ss.  The 

FINR.X  Rule  2210  was  ap))r()vi!(l  hv  Ihu 
( iommissiou.  hut  it  is  not  yet  cffuctivc.  .S'ee 
.Securilius  fixchango  Act  Rolciisu  No.  (iOOKI  (March 
20.  21112).  77  FR  204.'>2  (.Xpril  4.  2012)  (Nolicu  of 
Filing  of  Amcmlment  No.  ;i  and  Order  (iranling 
Accelerated  Approval  of  Proposed  Rule  (ihange: 

File  No.  .SR-FlNRA-201  l-o:t.S).  FINRA  Rule  2210 
will  hecome  effective  on  Fehruarv  4.  201  it.  .See 
lUffiulatory  .\alicT  12-20  dime  2012). 

"  The  term  "retail  communication"  is  defined  its 
anv  written  (including  electronic)  communication 
that  is  distrihuted  or  made  av.iilahle  to  more  than 
2.x  retail  investors  within  anv  itO  calendar-dav 
period.  .See  FINRA  Rule  2210(a)(.'>). 

F'lNR.X  had  origiuallv  proposed  to  intike  these 
changes  as  part  of  the  |Dro|)osed  consolidated 
registration  and  ipialification  rules.  .See  lit^iiiilalorv 
Xatira  00-70  (Decemher  2t)00). 

■ ‘(’.eneral  .Securities  .Sales  .Superxisors  may  not 
approve  retail  communications  relating  to  o|)tions 
or  security  futures  unless  they  have  additional 
registrations  or  ipialificatiims.  A  Regi.stered  Options 
Principal  must  approve  retail  communications 
relating  to  options.  .See  FINR.X  Rule  2220(h)(1) 
(Options  (iommunications)  (effective  Fehruarx  4. 

201  :i).  Further,  as  discussed  above,  ('.eneral 
.Securities  .Sales  .Supervisors  must  complete  a  firm- 
element  continuing  education  program  that 
addresses  securitv  futures  products  to  approve 
retail  communications  relating  to  securitv  futures. 
.See  N.X.SD  Rule  I022(g)(;)).  In  addition,  tlie  content 
of  anv  equitv  research  report  that  constitutes  a  retail 
communication  must  he  approved  hv  a  Research 
Principal  or  a  .Supen  ison  .Xnalvst.  .S'ee  Xalicas  to 
Meinhars  04-81  (November  2004)  and  07-04 
(lanuarv  2007).  Finallv.  pursuant  to  M.SRl!  RiileD- 
21  (Advertising),  advertisements  relating  to 
municipal  securities  must  he  approved  hv  a 
Municipal  .Securities  Principal  ora  (ieneral 
.Securities  Principal. 
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iin|)lementcition  date  will  be  F(l)ruarv  4. 
2013. 

2.  Statutory  Basis 

MNRA  Ixilieves  that  the  i)n)p()S(!d  rule 
change  is  coiisi.stent  with  the  provisions 
of  Section  l.'iA(l))(())  ol  the  Act.'’*  which 
r(!(|nires.  among  other  things,  that 
I’lNRA  rules  iniist  h(!  designed  to 
|)revent  li'andnlent  and  manii)nlative 
acts  and  ])racti(;es.  to  i)romote  just  and 
(Hpiitahle  principles  ol  trach;.  and,  in 
general,  to  protect  inve.stors  and  the 
public  interest.  FINRA  hilicwes  that  the 
propo.sed  rule  change  is  also  consistimt 
with  the  provisions  ol  Section  15A(g)(3) 
ol  the  Act.''*  which  authorizes  P3NRA  to 
l)re.scrihe  standards  of  training, 
(;x])erience.  and  competence  for  persons 
associatcul  with  FINRA  members. 

FINRA  believes  that  the  jnopo.sed  rule 
change  will  Inrth(;r  the.se  pnr]K)ses  by 
maintaining  consi.stency  between  the 
comnumications  with  the  public  rules 
and  the  registration  and  (inalification 
rides,  which  will  assi.st  members  and 
their  a.ssociated  persons  in  complying 
with  these  rides. 

IL  Salf-Htiguldtory  ()r<>(ini'/.(it ion's 
Stotoniont  on  Unvdon  on  Coinpoiition 

FINRA  does  not  believe  that  the 
projiosed  ride  change  will  result  in  anv 
Imrden  on  competition  that  is  not 
nece.ssarv  or  apjiropriate  in  furtherance 
of  the  jmrpo.ses  of  the  .Act. 

rhe  proposed  ride  change  will  reduce 
the  burden  on  firms  that  may  enpilov  a 
(ieneral  Securities  Sales  Supervisor  hv 
allowing  such  firms  to  more  efficientlv 
review  and  approve  retail 
communications  that  do  not  reipiire  a 
specialized  registration.  The  jiroposed 
rule  change  further  will  streamline  the 
apjiroval  process  by  eliminating  any 
need  for  a  General  Securities  Principal 
to  review  some  or  all  of  a  retail 
communication  that  a  General 
Securities  Sales  Sipiervisor  is  comiietent 
to  review. 

G.  Solf-I{o;^ulatorv  ()r<’aniz(ilion’s 
Statoinont  on  (ionnnents  on  iho 
Proposed  linlo  GVn/nge  Hocoivod  From 
Momhors.  Porticiponis.  or  Othors 

Written  comments  were  neither 
solicited  nor  received. 

III.  I3ate  of  FfTectiveness  of  the 
Proposed  Rule  Ghange  and  Timing  for 
Goinmission  Action 

Because  the  foregoing  j)ro|)osed  ride 
change  does  not:  (i)  significantly  affect 
the  jirotection  of  investors  or  the  pnhlii, 
interest;  (ii)  im|)ose  anv  significant 
burden  on  com])etition:  and  (iii)  become 

15  ii..s.(:.  7«f)-:)(l))((i). 

15  ii..s.(;.  7«f>-;i(f*)(:i). 


operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Goinmission  may  designate,  it  has 
become  effective  pursuant  to  .Section 
1‘)(h)(3)(A)  of  the  Act  and  Ride  lOh- 
4(1 1(0)  thereunder. 

f'lNRA  has  reipiested  that  the 
(Commission  waive  the  30-day  ojierative 
delay.  The  (Commission  believes  that 
waiving  the  30-day  ojierative  delay  is 
coiisi.stent  with  the  protection  of 
investors  and  the  ])nl)lic  interest.  Doing 
so  will  allow  FINRA  to  imiilement  the 
])rojK)sed  ride  change  on  Fehrnarv  4. 
2013,  the  same  date  that  FINRA  Ride 
2210  became  effective.  I’herefore,  the 
(Commission  hereby  waives  the  30-day 
operative  delay  and  designates  the 
jiroposal  operative  niion  filing."' 

At  any  time  within  00  days  of  the 
filing  of  the  projiosed  ride  change,  the 
(Commission  sninmarilv  may 
temjiorarily  sn.s])end  such  ride  change  if 
it  apjiears  to  the  (Commission  that  such 
action  is  necessary  or  ajiiirojiriate  in  the 
public  interest,  for  the  |)rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  pur])o.ses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commission  shall  institute  proceedings 
to  determine  whether  the  pro])osed  ride 
should  he  aiijiroved  or  di.sa|)proved. 

IVA  Sidicitalion  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  projiosed  ride 
change  is  consistent  with  the  y\ct. 
(Comments  may  be  submitted  by  any  of 
the  following  methods: 

Hloclronic  (Jonnnonts 

•  U.se  the  (Commi.ssion's  Internet 
comment  form  [http://\v\\’iv.s(;<:.}’ov/ 
rnins/sro. shtml],  or 

•  .Send  an  email  to  rnlo- 
(:omm(mts@soc.gov.  Please  include  File 
Nnmher  .SR— FINRA-2()1 3-014  on  the 
subject  line. 

Papor  (Comments 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Mnrjihy,  .Secretary, 
.Securities  and  Exchange  (Commission, 
100  F  .Street  NE.,  Washington,  D(C 
20.")40-1000. 

"•  15  n.,S.(:.  7Ks(l))(;i)(A). 

'■  17  CI  R  24(t.I‘)l)-4(l)((i).  In  addition.  Rido  lOl)- 
4(r)((i)  rnqniros  a  sidr-ri!‘’ulalorv  oiaanizalion  to  •;iv(! 
tiu;  Coinniission  wiilliai  noticool  its  ininni  lo  lilo 
IIk!  proposod  mil!  (:lian^(!  al  loasi  Hm!  husinnss  da\'s 
prior  lo  tiio  dali!  ol  lilin<>  ol  llu!  propos(!d  rido 
(lianaii.  or  such  slioiii!!'  tinui  as  diisii^nalod  l>v  I  ho 
Commission.  I'lNKA  has  satisri(!d  this  roi|nirom(!n(. 

'“I’or  pnrposos  only  of  waii  iii”  Iho  ;il)-dav 
op(!raliv(!  dolav.  Iho  Commission  has  oonsid(!r(!d  Iho 
proposod  ml(!'s  impact  on  (!ili(:ioncv.  compotilion. 
and  capital  formation.  Saa  15  II..S.C.  7lic(f). 


All  submissions  should  refer  to  File 
Number  .SR-FINRA-201 3-014.  'Phis  file 
nnmher  should  he  included  on  the 
subject  line  if  email  is  used.  To  helji  the 
(Commi.ssion  jirocess  and  review  your 
comments  more  efficienlly.  jilease  use 
only  one  method.  The  (Commi.ssion  will 
jiost  all  comments  on  the  (Commission's 
Internet  Web  site  (Iitt p://\v\\'\\’.soc.;^ov/ 
rnlos/sro.shiinl).  (Cojiies  of  the 
submission,  all  siihsequent 
amendments,  all  written  statements 
with  resjiect  to  the  jirojiosed  ride 
change  that  are  filed  with  the 
(Commi.ssion,  and  all  written 
comnumications  relating  to  the 
jirojio.sed  ride  change  between  the 
(Commi.ssion  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
jinhlic  in  accordance  with  the 
jirovisions  of  .'i  IJ..S.G.  .'i.‘52.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Wa.shington,  D(C  20,'549,  on  official 
business  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ji.m.  Gojiies  of  such 
filing  al.so  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  FINRA.  All  comments  received 
will  he  jiosted  without  change:  the 
(Commi.ssion  does  not  edit  jiersonal 
idenlifving  information  from 
siihinissions.  Yon  should  snhinit  onlv 
information  that  yon  wish  to  make 
available  jinhlicly.  All  siihinissions 
should  refer  to  File  Nnmher  .SR-FINRA- 
201 3-014  and  should  he  submitted  on 
or  before  March  13.  2013. 

For  l!i(!  (Connnissioii.  Iiv  llu;  Dii’ision  of 
Trading  and  Markiils.  |unsnanl  lo  diiliigaled 
aniliorily. 

Kevin  M.  O'Neill, 

D(-p  uty  S(u:r(!t(ir\ 

|FR  Doc.  2()i:i-():iftlK  Filed  2-l<)-i:i:  li;45  am] 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68923;  File  Nos.  SR-NYSE- 
2012-57;  SR-NYSEMKT-2012-58] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  NYSE  MKT 
LLC;  Order  Instituting  Proceedings  To 
Determine  Whether  To  Approve  or 
Disapprove  Proposed  Rule  Changes 
Deleting  NYSE  Rules  95(c)  and  (d)  and 
NYSE  MKT  Rules  95(c)  and  (d)— 
Equities  and  Related  Supplementary 
Material 

l''(;l)niarv  13.  2013. 

I.  Introduction 

On  October  28.  2012,  the  Now  York 
Stock  Excliango  LLO  (“NYSE”)  and 
NYSE  MKT  LEO  (“NYSE  MKT”) 
(c;olloc:tivoly.  the  “Excliangos”),  each 
f’ilod  with  tlio  Socuritios  and  Excliango 
Oominkssion  (“Commission”).  ])ursuant 
to  Section  l‘)(l))(l)  of  the  S(!ciirities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 
l!)l)-4  tlKM'ennder,-  ])ro])o.sed  rule 
changes  (“Pro])o,sal.s”)  to  delete  NYSE 
Rules  9,'j(c)  and  (d)  and  related 
Sn])i)lementarv  Material  and  NYSE 
MK  r  Rules  ttfdc)  and  (d) — luinities  and 
relat(!d  Snpphanentarv  Material, 
resjjectivelv.  The  Pro])o.sals  were 
pnhlisluid  for  comment  in  the  Federal 
Register  on  November  15.  2012.  *  The 
Commi.ssion  received  no  comment 
hitters  on  the  Proposals. 

On  Decemhiir  21 .  2012,  the 
Commi.ssion  extended  the  time  period 
in  which  to  either  a])prove.  disapprove, 
or  to  institute  proceedings  to  determine 
whether  to  disapprove  the  Proposals,  to 
February  13,  2013.*'  This  order  institutes 
])roceedings  under  Section  10(h)(2)(I3)  of 
the  Act  to  determine  whether  to  apjirove 
or  di.saijprove  the  Proposals. 

II.  Description  of  the  Proposals 

The  Exchanges  i)ropose  to  delete 
NYSE  Rules  95(c)  and  (d)  and  related 
Supjilementarv  Material,  and  NYSE 
MKT  Rules  95(c)  and  (d) — Eejuities  and 
related  Supplementarv  Mat(!rial 
concerning  restrictions  on  the  ability  of 
a  Moor  broker  to  engage  in  intra-day 
trading.'’  Cnrrentlv,  NYSE  Rule  95(c) 

'  Ul  tl-S.C.  7Ks(l))(l), 

-  17  CFK  24(),l!)l)-4. 

'Sc(f  .S(!(:uiiti(!s  Ad  Kuh^iist;  No.  (iHia.S 

(NovomIxM-  K.  2012).  77  I  K  (iliUUi  (NovomhiM'  l.'l. 
2012)  (.SK  -NY.Si;-2012-.")7)  ("NY.Sl-:  Nolioo"): 
Koloaso  No.  OKIliO  (NovoiiiIkm-  H.  2012).  77  I  K  Oil  1 01 
(.SK-NY.Si;MKT-2012-.'-)fi)  C  NA  SK  MK  I'  Noliccr  ). 

'  .Sociirilios  Kx(:liiiii”o  Ad  Koloiiso  .No.  0H.S22 
(DocomiIhm-  21. 2012).  77  I  K  77100  (l)i!(:i;ml)(!r  ;n. 
2012)  (.SK-NY.Si;-2012-.")7);  Kdoasc  No.  0K.”)21 
(l)o(:(Miil)or  21 . 2012).  77  I'K  771.32  (.SK-NY.SKMK  T- 
2012-.3H). 

'•As  nolod  hy  NY.SH  .MKT.  NY.Sl-  MKT  Kulo  0.3— 
l')c|iiili(\s  is  an  almost  iciontical  vorsioii  of  NY.SH 


states  that  if  a  Moor  broker  acipiires  a 
position  for  an  account  during  a 
])articular  trading  session,  while  at  the 
same  time  on  behalf  of  that  same 
account,  repre.senting  market  or  limit 
orders  at  the  minimum  variation  on 
both  sides  of  the  market,  the  Floor 
broker  may  li(|nidate  or  cover  the 
])o.sition  only  pursuant  to  a  new  order, 
which  must  he  time-recorded  u])stair.s 
and  upon  recei])t  on  the  Moor.'‘ 

NY.SE  Rule  95(d)  defines  an  account 
as  any  account  in  which  the  .same 
])erson  or  per.sons  is  directlv  or 
indirectly  interested.^  NYSE  Rule  95(d) 
further  stales  that  a  Floor  broker 
repre.senting  an  order  to  liquidate  or 
cover  a  position,  which  was  e.stahlished 
(hiring  the  .same  trading  session  at  a 
time  when  the  broker  represented  orders 
at  the  minimum  variation  on  both  sides 
of  the  market  for  the  .same  account,  mu.st 
execute  that  licpiidating  or  covering 
order  before  any  other  order  on  the  same 
side  of  the  market  for  that  account.” 
NY.SE  Rule  95  Siqijilementary  Material 
.20  and  .30  .sets  forth  examples 
applicable  to  NY.SE  Rule  t)5(c)  and  (d). 

NY.SE  adopt(;d  NY.SE  Ride  95(c)  and 
(d)  and  related  .Su])])lementarv  Material 
.20  and  .30  in  1t)94  to  address  “intra¬ 
day  trading”  by  Moor  brokers.”  Intra¬ 
day  trading  occurs  when  a  market 

Kul(!  11.3.  and  was  adoplod  at  llm  limn  ol  ai:i|ui.sition 
()l  rill!  .\mi!x  Mnmlinrsliip  Ciirpiiralion  liv  NYSl-i 
Hiu'oniixl.  .Sec  NA'.SH  MKT  Nolicii.  77  I'K  al  (iHI’ll. 
Nl'.sr;  MKT  slalnil  lliat  llm  ratiiinali!  Iiir  llm 
adopliiin  id  NY.Sl-!  MKT  Kidns  !l.3(i:) — l-iipiilins  anil 
(il) — l-!(inilii!s  was  llm  sanm  as  llm  raliiinali!  liir  llm 
ailnpliiin  id  NY.SH  Knins  (l.3(i:)  anil  (il)  in  1 11(14.  Id. 
(ai'nn  lliat  llm  NA'SH  anil  NA'S)-!  MKT  rnliis  arn 
virluallv  iilimlinal.  anil  llial  llm  raliimali!  lor  llm 
ailoplion  id  llm  ruins  is  llm  sanm.  rnliirnnnns  In  llm 
(nxl  111  NY.SI-:  Kuin  (1.3  in  Ihisiirdnr  anil  llm  ralioiiain 
loi-  its  ailoplion.  unlnss  ollmrwisn  noind.  appiv 
ni|uallv  lo  NY.SH  MKT  Kuln  (1.3 — l-iipiilins. 

'•.S’nn  NA’.SH  Kuln  ().3(i:).  NY.SH  Kuln  ().3(i:)  fniilmr 
providns  dial  all  lii|uidalin<>  ordnrs  must  lin  inarknd 
as  "HC  "  wlinn  taivnrinn  a  sliorl  position,  or  ■'.SHQ" 
wlmn  li(|uidaliii^  a  ion^  |iositioii. 

'  .Snn  NY.SH  Kuln  (1.3(d). 

».Snn  NY.SH  Kuln  ().3(d). 

''.Sec  .Snciiritins  Hxidiannn  Ai:l  Knlnasn  No.  343()3 
duly  13.  1(1(14).  .3(1  HK  3(iH(m  duly  10.  1004)  ("Kuln 
0,3((:)  Adopting  Knlnasn  ").  NY.SH  Kuln  0.3(i:)  providns 
dial.  '’|i|l  a  I-'loor  liroknr  ai:t|uirn.s  a  position  lor  an 
antaiiml  during  a  parliiailar  trading  snssioii  wliiln 
rnprnsnnting  al  llm  sanm  limn,  on  linliall  id  dial 
aiaainnl.  marknt  or  liniil  ordnrs  al  llm  minimum 
varialion  on  liolli  sidns  id  tlin  niarknl.  dm  liroknr 
may  lii|uidatn  or  taivnr  dm  posilion  nslalilisimd 
during  dial  trading  snssion  only  pursuant  lo  a  nnw 
ordnr  (a  lii|uidaling  ordnr)  wliinli  must  lin  limn- 
rniairdnd  upstairs  and  upon  rniaii|d  on  llm  trading 
l-'loor.  '  As  a  rnlaind  inallnr.  NI'.SH  Kuln  0.3(d) 
rni|uirns  dial  a  l-'loor  liroknr  niusl  nxniaitn  llm 
liipiidating  ordnr  nninrnd  pnrsuanl  lo  Kuln  0.3(i:) 
linlorn  llm  l-'loor  liroknr  i:an  nxniailn  any  ollinr  ordnr 
lor  dm  sanm  aiaaiunt  on  llm  sanm  sidn  ot  dm  niarknl 
as  dial  lii|uidaling  ordnr.  Tim  .Suppinnmntary 
Matnrial  snts  riirlli  nxampins  illustraling  dm 
opnration  id  Kulns  0r>(i:)  and  (d)  along  with 
nxampins  indinaling  dm  lypn  id  liny  and  .snil  ordnrs 
dial  a  nmnilinr  may  and  may  nol  rnprnsnnt  lor  llm 
saiiin  cusliimnrat  dm  sanm  limn  pursuant  to  Kuln 
0.3. 


jxirticipant  jilace.s  orders  oil  lioth  sides 
of  tlie  market  and  attempts  to  garner  tlie 
spread  by  buying  at  the  liid  and  .selling 
at  the  offer.  According  to  NY.SE,  NYSE 
Rule  95(c)  was  meant  to  address 
situations  where  a  I'loor  broker  mav 
have  been  perceived  as  having  an 
advantage  over  other  market 
partici])ants,  such  as  individual 
inve.stors,  because  the  Floor  broker 
could  tnide  on  both  sides  of  the  market 
without  leaving  the  (irowd."’  NYSE 
stilted  that  requiring  the  Floor  broker  to 
obtain  a  new  liciuidating  order  was 
designed  to  reduce  the  immediacA'  with 
which  a  Floor  broker  could  reiict  to 
changing  market  conditions  on  behalf  of 
an  intra-day  trading  account  hv 
retjuiring  him  or  her  to  leave  the  (irowd 
in  order  to  receive  a  new  liciuidating 
order."  The  restriidion  was  meant  to 
“enhance  investors'  confidence  in  the 
fairness  and  orderliness  of  the  Exchiinge 
market.”  In  ap])roving  this  proposal, 
the  Commi.ssion  noted  that  the  intra-day 
trading  .strategy  employed  hy 
professionals  “provide|d|  the  perception 
that  ])uhlic  customer  orders  |were|  being 
disadvantaged  hy  the  time  and  place 
advantage  of  intra-dav  traders.”  ' ' 

NYSE  contends  that  NY.SE  Rules  95(c) 
and  (d)  and  related  .Su])])lenientary 
Material  are  outdated  in  today's  market 
structure  and  an  unnece.ssarv  re.striction 
on  the  ability  of  Floor  brokers  to 
re])re.sent  orders  on  behalf  of  their 
customers  and.  therefore,  should  he 
deleted." 

According  to  NYSE,  in  1994.  orders 
entered  in  the  NYSE  specialist's  hook 
experienced  greater  latencA’  than  did 
orders  handled  hv  Floor  brokers.  At  that 
time,  the  NY.SE  sjiecialist's  hook  orders 
could  not  he  executed  until  the 
sjiecialist  manually  executed  them,  and 
Floor  brokers  could  stand  at  the  })oint  of 
sale  and  trade  more  quickly  than 
specialists.'-'’  NY.SE  rejire.sents  that  with 
the  current  marketplace,  incoming 
electronic  orders  are  executed 
automatically  in  micro.seconds.  and 
“hook”  orders  receive  immediate  limit 
order  display.  As  a  result.  NY.SE  argues 
that  the  rationale  for  NY.SE  Rules  95(c) 
and  (d)  with  respect  to  how  Floor  broker 
customers  could  “crowd  out  small 

'".S'l-f!  NY.SH  Nolici!.  77  HK  at  (iHlIKI.  Till!  NY.SH 
.slalos  llial  Kiili!  (I.3(i:)'.s  ri!i|uii'i!nii!nl  that  a 
lii|iiitlaling  orili!!'  Iii!  "iiou  "  alliuiliyaly  rixpiirail  that 
a  I-'Idoi-  hriiki!!'  Iimvo  llii!  Criiwil  IioIdii!  niloring  a 
lii|iiitlaling  iirili!i'  (sailing  wlial  hail  lii!i!n  liDUght.  lor 
axampli!)  Iiaaausi!  Iliori!  was  nii  wav  lor  Ilia  l•'loor 
lirokar  In  raaaiya  Ilia  iiaw  orilar  (or  otiiarwisa 
aoniiiiiiiiiaata  with  a  ausloinar)  Iroiii  Ilia  Crowil.  .S'aa 
id..  77  HK  al  (IKlKd  ii.li. 

' '  .Sac  NYSH  Notii.-a.  77  HK  al  liKlKd. 

Kllla  d.3((:)  Ailopliiig  Kalaasa  al  3(>l!()d. 

'  ’  Id.  at  3li«t0. 

.Sac  NY.SH  Nolica.  77  HK  (iHlHd. 

'■•Sri-id. 
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customer  limit  orders  and  delav  or 
jmjvent  their  execution."  no  longcir 
applies  in  the  curnait  market 
.structure.'" 

NYSF  al.so  argues  that  the  market 
structure  and  trading  strategies  have 
evolved  since  the  enactment  ol  NY.SK 
Rule  tt.'ilc).  For  example.  olT-Floor 
participants  regnlarly  engage  in  hny  and 
sell  side  trading  strategies  (/.e.. "intra¬ 
day  trading)"  .so  that,  according  to 
NYSK.  in  today’s  micro-.second  market 
tlnae  is  no  longer  a  com])(!titive 
advantage  to  laang  on  the  Floor  when 
engaging  in  the  type  of  intra-day  trading 
addressed  hy  NYSE  Rules  ‘)3(c)  and 
(d)."*  Rather,  in  the  view  of  NYSE,  due 
to  the  increase  in  the  speed  of  trading, 
the  increa.sed  fragmentation  of  the 
ecputy  markets,  and  the  di.ssemination 
of  market  information  available  to  off- 
Floor  participants,  many  off-Floor 
participants  are  able  to  synthesize 
markcit  information  acro.ss  multij)le 
markets  faster  than  a  Floor  broker  could 
while  located  on  the  Floor.'” 
Accordingly.  NY.SE  claims,  to  the  extent 
there  may  still  he  a  time  and  place 
advantage  for  Floor  brokers  hy  virtue  of 
their  prcismice  on  tlu;  Floor,  the  tv])e  of 
information  availahh;  to  Floor  brokers  is 
no  long(!r  the  tyj)e  of  information  that 
would  provide  Floor  brokers  with  an 
advantage  in  connection  with  intra-dav 
trading.-” 

As  a  Hisnlt  of  these  changes.  NYSE 
contends  that  NY.SE  Rules  n.'i(c)  and  (d) 
are  no  longer  operating  to  place  Floor 
brokers  on  e(]ual  footing  with  other 
market  participants,  hut  instead  are 
])lacing  them  at  a  disadvantage  in  the 
iargelv  automatic  mark(!t  that  has 
d(!veloi)(!d  in  the  almost  twenty  years 
since  the  re.strictions  were  put  in 
place.-'  NYSE  believes  that  deleting 
NYSE  Rules  ?).t(c)  and  (d)  and  the 
ndated  .Suj)j)lementary  Materials  wonld 
place  Floor  brokers  on  a  more  e(iual 
footing  with  other  market  partici|)ants 
utilizing  automatic  executions. 


"■  Rule  .’\(l(i|)liii<>  Kclttiisc!  ill  HKIil  1. 

■'.Sec  N^'SK  N'litici!.  77  I’K  (i}118!l.  N^’S1•;  iilso 
iii'“iii!s  lliiit.  sincci  iidiiplin^  llio  riili!.  tlu;  )i(|iiili(!s 
iiiiirkols  ill  "iMicnil.  iind  N^'SK  in  piii  ticidiir.  hiivn 
undnrgiiiin  niiirknl  striictiiri' cliiin^ns  tliiit  (iliviiiln 
dill  iinod  l(ir  lids  ridn-liiisi'd  rnsliiclion  on  lioxv  ii 
l•'lo<lI■  liroknr  I'npn'snnls  ordnrs  on  linhiili  (d 
ciislomnrs.  l-'or  nxiiinpln.  Ilin  ndoplnd  ils 

"llvlirid  Miirknl”  sirncinrn  in  piirl  lo  innol  llin 
nspiinmionls  ol  Kn<^uliilion  N'Nt.S  llnil  worn 
iinpInnuMilnd  in  )idv  I’m)?.  I'lu!  NY.Sl-i  sliitns  llnil. 
sinen  il  hits  undnr»onn  <i  dniiniilic  shill  "lioni  ii 
lliMir-liiisnd  iiiiclion  niiirkol  wilh  lindind  iiuloniiilnd 
ontnr  inlnniolion  lo  a  inorn  iiiiloniiilnd  niiii  knl  willi 
lindind  tloor-lmsod  iiiiclion  niiirknl  avidliiliilily." 
.Sec  id. 

'«  Si-f  id. 

'■'.Scr  NY.SI-;  Nolice.  77  I’K  al  li«1«‘l. 

-’".Snc  id.  al  (i«  laiMiKl'IO. 

-'  .Sen  id..  77  I  K  ill  liKKH). 


III.  Proc:eedings  To  Determine  Whether 
To  Approve  cir  Disapprove  .SR-NYSE- 
2012-57  and  (Grounds  for  Disapproval 
Under  (Consideration 

The  (Commission  is  instituting 
proceedings  pursuant  to  .Section 
H)(l))(2)(ll)  of  the  Act  to  determine 
wliether  the  Fro])osal.s  should  he 
approved  or  di.sapproved.  Institution  of 
such  proceedings  is  appropriate  at  this 
time  in  view  of  the  legal  and  policy 
issues  raised  hy  the  Proposals  that  are 
discus.sed  below.  Institution  of  these 
proceedings  does  not  indicate  that  the 
(Commission  has  reached  any 
conclusions  with  respect  to  any  of  the 
issues  involved.  Rather,  as  de.scrihed  in 
greater  detail  below,  the  (Commission 
seeks  and  encourages  interested  persons 
to  ])rovide  additional  comment  to 
inform  the  (Commission's  analysis  of 
wliether  to  ajiprove  or  disajijirove  the 
Proposals. 

Pursuant  to  .Section  1h(h)(2)(U).  the 
(Commission  is  providing  notice  of  the 
grounds  for  d  sapproval  under 
consideration.  In  iiarticular,  .Section 
()(!))(.'))  of  the  Act--  reiinires  that  the 
rules  of  an  exchange  he  designed, 
among  other  things,  to  ])revent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  jn.st  and  eiinitahle 
princijiles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  svstem  and.  in 
general,  to  jirotect  investors  and  the 
jnihlic  interest;  and  are  not  designed  to 
permit  unfair  di.scrimination  between 
cu.stomers.  issuers,  brokers,  or  dealers. 
.Section  (i(l))(8)  of  the  Act  -•*  reiiuires  that 
the  rules  of  an  exchange  do  not  imjiose 
any  burden  on  com|)etition  not 
necessary  or  appropriate  in  furtherance 
of  the  Ac:i. 

The  Proposals  would  delete  rules 
originally  designed  to  ensure  that  Floor 
brokers,  and  hy  extension  their 
customers,  did  not  have  an  unfair 
advantage  over  other  market 
liarticijiants  through  “intra-day 
trading.”  where  the  trader  .seeks  to 
garner  the  sjiread  hy  both  buying  at  the 
hid  and  selling  at  the  offer.  If  the 
Exchanges  were  to  eliminate  Rule  tl.'ilc). 
there  wonld  no  longer  he  a  reiinirement 
that,  when  a  Floor  broker  is  representing 
orders  at  the  minimum  variation  on 
both  sides  of  the  market  for  the  same 
account  and  acipiires  a  ])osition  for  that 
account,  the  Floor  broker  obtain  a  new 
order  to  liijuidate  or  cover  a  position 
e.stahlished  during  that  trading  session. 
One  of  the  original  justifications  for 
ado])ting  this  “s]K;ed  hump”  in  1934 


ik.s.c.  7ai(l))(,'-.). 

-  ‘l.'i  7«I(I))(K). 


was  that  Floor  brokers,  by  virtue  of  their 
pre.sence  on  the  NY.SE  Floor,  could  have 
a  time  and  place  advantage  over  other 
market  jiarticijiants  because  they  could 
trade  on  both  sides  of  the  market 
without  leaving  the  (aowd. 

In  their  Proposals,  the  Exchanges 
argue,  among  other  things,  that  the 
automation  of  the  markets  in  the 
intervening  years,  including  the 
increased  si^eed  of  trading  on  the 
fixchanges  and  elsewhere,  along  with 
the  fragmentation  of  the  eipiity  markets 
and  the  wide  dissemination  of  market 
information  to  off-Floor  partic:i])ants, 
have  suhstantiallv  reduced  Floor 
brokers’  time  and  ])lace  advantage  and 
left  the  rationale  underlying  Rules  9!i(c) 
and  (d)  obsolete.  In  fact,  the  Exchanges 
take  the  position  that,  “lijn  today’s 
micro-second  market,  there  is  no  longer 
a  competitive  advantage  to  being  on  the 
trading  Floor  when  engaging  in  the  ty])e 
of  intra-day  trading"  that  is  addre.ssed 
by  Rules  tllilc)  and  (d).-'  Accordingly,  in 
the  Exchanges’  view,  the  Proposals 
would  "serve  to  ])lace  Floor  brokers  on 
a  more  eijnal  footing  with  other  market 
partici])ants  utilizing  automatic 
executions." 

Although  the  (Commission 
acknowledges  that  increa.sed  automation 
and  other  market  structure  changes  are 
likely  to  have  substantially  reduced  the 
lime  and  jilace  advantage  historicallv 
enjoyed  hy  those  on  the  floor  of  the 
Exchanges,  the  (Commission  is 
concerned  that  elimination  of  the  Rule 
9.')(c)  restriction  on  Floor  brokers  in 
connection  with  intra-dav  trading,  as 
contemplated  by  the  Projio.sals,  may  not 
he  consistent  with  the  Act  in  light  of 
other  benefits  currently  conferred  hy  the 
fCxchanges  upon  Floor  brokers.  For 
example,  under  the  Exchanges'  rules,  a 
Floor  broker  is  entitled  to  a  potentially 
preferential  “parity"  allocation  of  shares 
of  an  Exchange  execution,  as  comjjared 
with  off-Floor  market  ])articipants  that 
])lace  orders  on  the  Exchanges’ 
respective  hooks.-”  Accordingly,  a 
customer  of  a  Floor  broker  engaged  in 
intra-dav  trading,  through  an 
algorithmic  inojirietary  trading  strategy 
or  otherwise,  may  have  an  advantage 
over  market  participants  pursuing 


.Sec  NY.SI'  Nolici!.  77  KK  al  liHlKII:  NY.SH  MKT 
Nolico.  77  I’K  al  liHIOli. 

-■■.Sec  NY.SI-;  Nolici!.  77  I  K  al  littnil):  NYSK  MKT 
Nolicii.  77  KK  al  liHl<l2. 

-‘■■S'ci!  N^'SI-;  Kuli:  72(c)(ii)  (■■I  ’or  I  ho  purposi!  ol 
shall!  alliicalioii  in  an  oxociiliiin.  oach  sinolo  l‘'li)iii' 
liriikor.  Ihi!  DMM  anil  orilors  colloclivolv 
roprosonloil  in  Kx(:han}>i!  sx  sloins  (rolorroil  In  horoin 
as  'Mook  I’arlicipanI”)  shall  consliliilo  iiulix  iiiual 
parlicipanis.  Tho  orilors  ro|)rosonli!(l  in  Iho  liook 
I’arlicipanI  in  agoro^alo  shall  consliliilo  a  sin^lo 
parlicijianl  anil  will  ho  allocaloil  sharos  ainon^  such 
orilors  hy  moans  of  liino  priorilv  wilh  n!S|)ocl  lo 
oniry."):  soo  (dso  NY.SK  MKT  Kulo  72(c)(ii)  (samo). 
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similar  strategies  directly  on  the 
lixchanges’  res])e(:tiye  hooks,  hy  yirtiie 
of  the  Moor  broker’s  parity  status.  3'he 
restrictions  contained  in  Rules  t).'j(c)  and 
(d)  today  may  serve  to  helj) 
counterhalancc;  those  advantag(!s. 

The  Commission  therefore  helieyes 
that  (piestions  are  raiscul  as  to  \vh(;ther 
the  Proposals  are  consi.stent  with  (1)  the 
nuiuirements  of  Section  (i(h)(,'5)  of  the 
Act.  inclnding  whether  they  would  not 
hi!  designed  to  permit  unfair 
discrimination,  or  would  promote  just 
and  e(]nitahle  ])rinciples  of  trade,  or 
])rotect  inve.stors  and  the  ])uhlic  interest; 
and  (2)  the  reijuirements  of  Section 
(j(h)(8]  of  the  Act,  including  whether 
they  would  im])ose  an  unnece.ssary  or 
inappro]jriate  burden  on  competition. 

IV.  Solicitation  of  (Comments 

The  Commission  reipie.sts  that 
interested  jjersons  jirovide  written 
suhmi.ssions  of  their  views,  data  and 
arguments  with  res])ect  to  the  concerns 
identified  above,  as  well  as  any  others 
they  may  have  with  the  Proposals.  In 
])articular,  the  Commission  invites  the 
written  views  of  interested  i)er.sons 
conceridng  whether  the  Propo.sals  are 
inconsistent  with  Section  (j(h)(.'5). 
S(!ction  (i(h)(8)  or  any  other  provision  of 
the  Act,  or  the  rules  and  regnlation 
thereunder.  Although  thiire  do  not 
a])pear  to  he  any  issues  relevant  to 
apj)roval  or  disa])proval  which  would 
he  facilitated  hy  an  oral  presentation  of 
views,  data,  and  arguments,  the 
(iommi.ssion  will  consider,  pursuant  to 
Rule  19l)-4.  any  reijuest  for  an 
ojjj)ortunity  to  make  an  oral 
pre.sentation.-7 

Interested  persons  are  invited  to 
sid)mit  written  data,  views  and 
arguments  regarding  whether  the 
Propo.sals  should  he  di.sai)j)roved  hy 
March  13,  2013.  Any  person  who 
wishes  to  file  a  rebuttal  to  anv  other 
])erson'.s  suhmi.ssion  nui.st  file  that 
rebuttal  hy  March  27,  2013. 

Comments  may  he  .sid)nutted  hy  any 
of  the  following  methods: 

Electronic  (loinincnts 

•  Use  the  (Commission's  Intiirnet 
comment  form  (htt})://\\’\\'\\’.scc.gov/ 
ri I Ics/sro .shtml)-,  or 

•  Send  an  email  to  nilc- 
connncnts@scc.gov.  Plea.se  include  Mle 


.Si!(:li()n  n)(l))  (2)  ()l  lln!  .\rt.  as  aiiKMuhal  hy  Ilia 
.Sacurilias  Act  .AiiiaiMlnuMils  of  1!I7.S,  I’uhlic  Law 
!)4-2!)  Ouiu!  4.  I!I7.S),  ■grants  lha  Coininission 
Itiixiliililv  to  (lalai'iiiiiia  what  Ivjia  of  iirocaadiiif^ — 
ailliar  oral  or  iiotica  aiul  opportunity  for  wrillan 
coininants — is  appropriata  for  considaralion  of  a 
particular  Proposals  hv  a  salf-raaulatorv 
organi/aliou.  .S'aa  .Sacurilias  Act  .Ainandiuanls  of 
1‘I7.').  .Sanala  Couini.  on  Banking,  Housing  ts  Urhan 
Affairs,  .S.  Rap.  No.  75.  i)4lli  Cong..  Isl  Sass.  ifO 
(1‘.I75). 


Numher  SR-NYSE-2()12-.'i7  and  SR- 
NYSEMKT-2()12-.'}8  on  the  subject  line. 

Paper  (Jonnnents 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Mur|)hv,  .Siicretarv. 
.Securities  and  Exchange  (Commi.ssion, 
100  F  .Street  NE.,  Washington,  1J(C 
20.'')40-1000. 

All  suhmi.ssions  should  refer  to  File 
Numher  .SR-NY.SE-2012-.^)7  and  .SR- 
NYSI' MKT-201 2-.^)8.  The.se  file 
numhers  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(Commission  process  and  review  vour 
comments  more  efficiently,  please  use 
oidy  one  method.  The  Commission  will 
jfo.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (littp://iv\v\v.scc.gov/ 
rnics/sro.slitinl).  Copies  of  the 
submission,  all  suh.seipient 
amendments,  all  written  statements 
with  respect  to  the  Propo.sals  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
Proposals  hetweitn  the  Comndssion  and 
any  ])er.son,  other  than  tho.se  that  mtiy  he 
withheld  from  the  public  in  iiccordance 
with  the  provisions  of  ."j  IJ..S.(C.  .'>.'j2,  will 
hi!  available  for  Web  site  viewing  iinil 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  Nl’C., 
Wiishington,  D(C  20.'j49,  on  official 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Copies  of  such 
filings  akso  will  he  available  for 
inspection  and  co])vingat  the  princi])al 
office  of  the  Exchanges.  All  comments 
received  will  he  po.steil  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
aviulahle  publicly.  All  submissions 
should  refer  to  F’ile  Number  SR-NY.SE- 
2()12-.'57  .mil  .SR-NY.SEMKT-2()12-.'58 
and  should  he  suhmitteil  on  or  before 
March  13,  2013.  Rebuttal  comments 
should  he  submitted  hy  March  27.  2013. 

I'■l)r  Ihi!  (Com mission.  l)y  tlu!  Division  of 
Trinling  and  Markets,  piirsiiiint  to  delegated 
anlliorily.-“ 

Kevin  M.  O'Neill, 

Dcpiilv  Sccn-larv. 

H  R  l)(ii;.  2in:i-l):{H2l)  l■■ile(l  2-l<l-i:i:  H:45  ain| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68916;  File  No.  SR-BX- 
2013-012] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Pilot  Period  of  the  Trading  Pause  for 
Certain  NMS  Stocks 

Feliniarv  13.  2(11 3. 

Pursuant  to  .Suction  1‘)(h)(1)  of  thu 
.Sucuritius  Exchangu  Act  of  1934  (thu 
"Act”) '  and  Rulu  19h-4  thuruundur,- 
noticu  is  huruhv  givun  that  on  Fuhruarv 
1,  2013.  NASDAQ  OMX  I3X.  Inc.  ("BX" 
or  "Exchangu")  filuil  with  thu  .Sucuritius 
and  Exchangu  Commission 
("Commi.ssion")  thu  jiroposud  rulu 
changu  as  iluscrihud  in  hums  1  and  II 
hulow,  which  hums  havu  huun  prujiarud 
hy  thu  Exchangu.  Thu  Commi.ssion  is 
publishing  this  noticu  to  solicit 
communts  on  thu  proposuil  rulu  changu 
from  inturustuil  pursons. 

I.  Self-Regulatory  Organization’s 
.Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

rhu  Exchange  pro])o.su.s  to  uxtunil  thu 
trading  jjausu  pilot  in  curtain  iniliviiluiil 
NM.S  stocks  when  thu  price  moves  tun 
|K!rcunt  or  moru  in  thu  prucuiling  five 
minntu  period,  so  that  thu  pilot  will 
now  ux])iru  on  thu  earlier  of  thu  initial 
date  of  operations  of  thu  Regulation 
NM.S  Plan  to  Address  Extraordinary 
Market  Volatility  or  Fuhruarv  4.  2014. 

Thu  text  of  thu  proposed  rulu  changu 
is  hulow.  Proj)o.suil  new  language  is 
italicized:  ])ropo.su(i  ilulutions  are  in 
I  brackets  I . 

***** 

IM-4120-3.  (arcuit  Breaker  Securities 
Pilot 

Thu  j)rovision.s  of  paragrajih  (a)(11)  of 
this  Ride  shall  he  in  effect  during  a  pilot 
.set  to  end  on  the  earlier  oj  the  initial 
chde  of  operations  of  the  Regnlation 
NMS  Plan  to  Address  Extraordinary 
Market  \'ol(dilitv  or  Vehmury  4,  2014|3|. 
During  thu  pilot,  thu  term  "(arenit 
Breaker  .Sucuritius”  shall  mean  all  NM.S 
stocks  uxcu])t  rights  and  warrants. 
***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propjjsed  Rule 
(ihange 

In  its  filing  with  thu  C.ommission,  thu 
Exchangu  included  .statements 
concerning  thu  ])ur])osu  of  and  basis  for 


'  15  ll..S.{:.  7»s(l))(l). 
-  17  CFR  24l).l‘)l)-4. 
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the  j)r()|)osed  rule  cliange  and  discussed 
any  connnents  it  nu;eived  on  the 
|)ro|)o.sed  rule  change.  The  text  of  these 
.statiMuents  may  he  examined  at  the 
places  s|)i!ciru!d  in  ll(;m  IV  Inilow.  The 
Exchange  has  prejjared  summaries,  set 
forth  in  Sections  A.  H.  and  below,  of 
the  most  significant  aspects  of  such 
statements. 

/\.  S(ilf-li<^}iiil(it()rv  ()r<ianiyAit ion's 
StatonunU  of  t ho  Pnrposo  of,  and 
Statutorv  Basis  for.  tho  Proposod  Bala 
('//lunge 

1.  l’ur|)os(! 

On  juiu!  10.  2010.  the  ('ommi.ssion 
granted  accelerated  a|)proval  fora  pilot 
pmiod  to  end  Dcicemher  10.  2010.  fora 
proj)osed  rule  change  submitted  by  the 
Fxchange.  together  with  related  rule 
changes  of  the  OATS  Fxchange.  Inc.. 
Ohicago  Board  Options  Exchange. 
Incorporated,  (liicago  Stock  Exchange, 
Inc..  ED(JA  Exchange.  Inc..  EIXtX 
Exchange.  Inc..  International  .Securities 
Exchange  EEC.  The  NA.SDAQ  .Stock 
Market  EEC  ("NASDAQ”).  New  York 
.Slock  Exchange  EEC]  (“NY.SE”).  NY.SE 
MKT  EEC  ("NY.SE  MKT")  (formerlv. 
NY.SE  Amex  EEC).  NY.SE  Area.  Inc'. 
("NY.SE  Area”),  and  National  .Stock 
Exchange.  Inc.  (collectively,  the 
"Exchanges”),  to  |)ause  trading  during 
p(!riods  of  extraordinarv  market 
volatility  in  .SKB  .'iOO  stocks.*  Tin;  rnles 
re(|uir(!  the  lasting  Markets  *  to  issue 
nv(!-minuli!  trading  pauses  for 
individual  securities  for  which  they  an; 
the  primary  lasting  Mark(;t  if  the 
transaction  price;  of  the  security  moves 
ten  j)erceu1  or  more  from  a  price  in  the 
preceding  five-minute  j)eriod.  riu; 

Eisting  Markets  are  reepiired  to  notify 
the  other  Exchanges  and  market 
|)articipanls  of  the  imposition  of  a 
trading  pause  by  immediately 
dis.seminating  a  sj)ecial  indicator  over 
the  consolidated  tape.  Under  the  rules, 
ouce  the  Eisting  Market  is.sues  a  trading 
pause,  the  other  Exchanges  are  recjuiretl 
to  pause  trading  in  the  .security  on  their 
markets.  On  .Septeml)(;r  10,  2()1().  the 
Commission  approved  the  respective 
rule  filings  of  the  Exchanges  to  (;xpand 
application  of  the  |)ilol  to  the  Russell 
loot)"  lnd(;x  and  s])ecified  Exchange 
Traded  Products.^’  On  DecemlH;r  7. 

2010.  the  Exchange;  fileil  an 
imm(;diately  effective;  filing  te;  (;xte;nel 
the  e;xisting  ])ile)l  pre)gram  fe)r  four 

>.St!(:urili<!.s  ivxcluin^c  .\(:l  K(!li!iisi'  No.  (i22.'>2 
(Imii!  10.  2eil0).  7a  I  K  ;t41K(i  (liini!  l(i.  2010)  (.SK- 
|{X-2010-0:i7). 

-•'rlH!  Ii^rm  "l.isliii”  .\l;irl..(Hs"  rtiltirs  collcctivi!) v  t(i 
.\Y.Si;.  M  .si;  MKT.  NYSi;  .Arcii.  nnd  NASDAQ. 

'’.SiK:uritit!s  KxdiaiiKi;  Act  Rcliias;?  No.  (i2KK4 
(.Sc|ili!iiilM!r  10.  2010).  7.">  FK  .StiOlK  (.S(>|)l(!inl)cr  10. 
2010)  (.SK-HX-201 0-044). 


months,  .so  that  the;  |hle)t  weiulel  expire; 
em  April  11. 2011.'*  On  Mareli  31,  2011, 
the;  Exe;h;mge;  file;el  an  imme;eliate;lv 
e;f(e;e;tive;  filing  tei  e;xte;nel  the  jiileit  |)e;rie)el 
an  aelelitional  fenir  meinths,  sei  that  the; 
pileit  wemlel  expire;  em  August  11, 2011 
eir  the;  ehite;  on  whie:h  a  limit  up/limit 
eleiwn  nii;e;h;mism  to  .lelelress 
extnieirelinarv  market  veiliitility,  if 
aeleipteel.  apjilies.^  Ou  |une  23,  201 1 .  the; 
(^eimmissiem  appre)ve;el  the  e;xpimsie)n  eif 
the;  pileit  tei  all  NM.S  .ste)e:ks.  hut  with 
eliffe;re;nt  pau.se;-trigge;ring  ihiMsheilels." 
Ou  August  8.  2011.  the;  I'Ae^iangt;  file;el 
ail  immeelialely  e;ffe;e:tive;  filing  that 
re;me)ve;el  language  freim  the  rule;  that 
tieel  the  e;x|i.ratie)n  eif  the  pileit  tei  the; 
aeleiptieiii  eit  a  limit  up/limit  eleiwii 
me;e;haui.sm  tei  aelelrei.ss  extraeirelinary 
markeit  veila'ility,  anel  further  eixteneleel 
the;  pileit  perieiel,  sei  that  the  pileit  woulel 
expire  ein  );muary  31, 2012."  On 
Novemher  18.  2011,  the;  Exe:hange;  file;el 
iui  immeelialelv  e;ffe;e:tive;  filing  that 
e;xe;luele;el  rights  <mel  warrants  freim  the 
pilot.*"  On  lanuary  23.  2012,  the; 
(Aimmissiem  a]ipreive;el  an  extensiein  eif 
the;  pileit  tei  Inly  31 . 2012.  * ' 

On  May  31, 2012,  the;  (leimmission 
iipjireive;el,  em  a  pileit  basis,  the;  Natieinal 
Marke;t  .Svslein  IMan  tei  Aelelress 
Extraeirelinary  Market  Veilalilily.  *-  This 
plan  e;re;ate;.s  a  marke;t-wiele;  limit  up- 
limil  eleiwn  meelianism  that  is  inte;nele;el 
tei  aelelrei.ss  e  xtraeirelinarv  markeil 
veilalility  in  NM.S  .SleieTs,  with  a 
planneel  im]ile;me;ntaliein  elate;  eif 
Ee;liruarv  4,  2013.  One:e;  imple;me;nteel, 
the;  limit  up/limit  eleiwn  me;e:hani.sm  tei 
aelelrei.ss  eixtraeirelinarv  markeit  veilatilitv 
will  reneler  the;  e:urre;nt  steie:k  traeling 
jian.se  pileit  eluplie:ative;  anel 
unne;e;e;ssarv.  'I’lie  Exe:hange;  fileel  a  rule 
e:hange;  prei.ieisal  tei  extenel  the  single 
.stoe:k  trading  pau.se;  pileit  sei  that  it  will 
now  ex|iire  ein  Fehruary  4.  2013,  when 
the;  limit  up/limit  eleiwn  meedumism  tei 
aelelrei.ss  e:xtraeirelinary  market  veilatilitv 
is  tei  he  implemeinteel.'" 

'■.Scciiriliiis  I'Acliaiific  Act  RcIiniso  No.  03.'j27 
(Di!ci!inl)or  10.  2010).  7.S  I  R  7S7H1  (DocimiiIkm’  Hi. 
2010)  (.SK-HX-2010-0H8). 

"  .Si!ciii'ilit!s  Kxcliiin^o  Act  Kcloaso  No.  041 7() 
(April  4.  201 1).  70  FR  1<1«21  (April  «.  201 1)  (.SR- 
HX-201  l-eUK). 

'‘.Sc!Ciiriti(!S  Fixcliaiif^o  Act  Roloaso  No.  (i47:i.S 
(|inu!  22.  2011).  7(i  FR  :iK24:i  (|uni!  20.  2011)  (SR- 
llX-201 1-025.  <•(  III.). 

■' .Si-curilios  lixclian^i;  Act  Roloaso  No.  (i50‘Ki 
(August  10.2011).  70  FR  507KI  (August  10.2011) 
(SR-HX-201 1-055). 

Seen  lit  ios  Fxcliaii^o  Act  Rdixiso  No.  (i5«15 
(NovimiiIkM'  22.  2011).  7(i  I'K  74100  (Novianlxa'  20. 
201  1)  (.SR-liX-201  l-07'l). 

' '  .S<!Ciirilios  Fxchanf’o  Act  Roloasr;  .No.  00215 
(lanuary  22.  2012).  77  FR  42117  Oamiarv  27.  2012) 
(.SR-HX-201 2-002). 

'•  .S(!(  iirili(!S  i;xchan<>(!  Act  Rol(?as(!  No.  07001 
(May  21.  2012).  77  FR  224011  Oimo  0.  2012). 

' ‘.Siuairilios  Fxclianf’o  Act  Roleiasi;  No.  07571 
(Alisusi  2.  2012).  77  FR  474411  (Auku.sI  11.  2012) 
(.SR-HX-201 2-055). 


'fhe  Exchange,  in  ceinjunctiem  with 
the;  Exe;hange;s  anel  FINRA,  re;e:e;ntly  fileel 
an  amenehnent  te;  the;  l*lan  te;  ediange  the; 
elate;  eif  initial  eiiieratiems  eif  the;  Plan 
freim  Fehruary  4.  2013  tei  A]iril  8,  2013. 
Ae:e:eirelinglv.  the;  Exediange  is  jireipeising 
lei  e;xtenel  the  expiratiein  eif  the  traeling 
|iau.se;  ]iileit  tei  the;  e;arlie;r  eif  the  initial 
elate  eif  eipetratieins  eif  the;  Plan  eir 
Fehruary  4,  2014  tei  alleiw  aeleiepiate  time 
feir  the;  Plan's  ini]ile;me;nlatiein.  riie 
Exeliiuige  lie;lit;vt;s  that  the  jiileil 
jireigram  has  lie;e;n  sue;e:e;s.sful  in  reeluedng 
the  ne;gative;  impaels  eif  suelelen, 
unanliedpateel  prie;e  meivements  in  the 
.seeairities  e:eive;re;el  by  the;  pileit.  The 
Exediange;  aksei  helieveis  that  an 
aelelitieinal  extensiein  eif  the  pileit  is 
warranteel  sei  that  it  may  exintinue  tei 
a|iply  the  cireaiit  breaker  tei  reeluea;  the 
ne;gative  impaeds  eif  suelelen, 
unantieapateel  jiriea;  meivements  until  it 
is  replaeaiel  liy  the  limit  u]i/limit  eleiwn 
meedianism. 

2.  .Statuteiry  Basis 

The;  statuteiry  basis  feir  the  preipei.seel 
rule;  e:hange;  is  Seediein  (>(li)(.'i)  eif  the; 

Ae:t,'  *  whie:h  re;e]uire;s  the;  rule;.s  eif  an 
exediange;  tei  preimeite;  just  anel  eeiuitalile 
prineaples  eif  traele,  tei  remeive; 
impeeliments  tei  anel  pe;rfe;e:t  the 
meelianism  eif  a  free;  anel  ei]ie;n  marke;t 
anel  a  natieinal  markeit  system  anel.  in 
gemeral.  tei  jireiteied  inve.steirs  anel  the 
pulilie:  interest.  The;  Exediange;  believes 
that  the  ediange  ]ireij}eise;el  herein  meets 
ihei.se;  reiepiireiments  in  that  it  preimeiteis 
unifeirmily  aeaeiss  markets  e:eine;e;rning 
eleieasieins  tei  jiause  traeling  in  a  .seeairity 
whein  there  are;  signifieamt  ]irie:e; 
meivements.  whie:h  preimeiteis  ju.st  anel 
eejuitalile  iirineajileis  eif  traele;  anel 
remeives  impeeliments  tei,  anel  jierfeeds 
the;  meedianism  eif,  a  free  anel  open 
markeit  anel  a  national  market  system. 
Aelelitionally.  extensiein  of  the  jiileit 
until  the  earlier  of  the  initial  elate  eif 
eijieratieins  of  the;  Plan  or  Feiliruary  4, 

2014  weiulel  alleiw  the;  ]iileit  tei  exintinue 
tei  eiperate;  without  interruptiein  while; 
the  Exe:hange  anel  the  Commissiein 
further  asseiss  the  effe;e:t  eif  the;  pileit  on 
the  marke;tplae;e;  eir  whether  either 
initiatives  sheiulel  he  aelojiteel  in  lieu  eif 
the;  eairrent  pileit.  whiedi  e;eintriliute;.s  tei 
the;  preite;e:tiein  eif  inve.steirs  anel  the 
liuhlie:  intereist. 

B.  S(df-B(^gnlatory  Organi/.ai ion's 
SlaianwnI  on  Bnrdon  on  Coinpoiition 

The;  Exedumge;  eleie;s  neit  believe;  that 
the;  ]ireipeise;el  rule;  eliange;  will  result  in 
any  hurele;n  ein  e;eimpe;titiein  that  is  not 
ne;ce;.ssary  eir  ap|ireipriate  in  furtherane:e; 
eif  the  pur]ieise;.s  eif  the;  Ae:t.  as  ameneleel. 
The;  propo.seel  e;hange;s  are  being  maele;  tei 

"  15  U..S.C.  78r(l))(5). 
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extend  tlie  operation  of  tlu;  trading 
|)an.se  pilot  until  the  earlier  of  the  initial 
(late  of  o])erations  of  the  IMan  or 
Fehrnary  4,  2014  would  allow  the  pilot 
to  continue  to  operate;  without 
interruption  until  implementation  of  the 
Plan,  which  contributes  to  the 
prot(;ction  of  investors  and  the  ])nhlic 
inter(;st.  Other  competing  e(|nity 
(;xchanges  are  subject  to  tlu;  same 
trading  pause;  re(jnir(;me;nts  s])e;cifi(;(l  in 
the  Plan.  Thns.  the  proposed  changes 
will  not  imi)ose  emv  hnrden  on 
c()m])e;titi()n  while  providing  trading 
pause;  r(;(inir(;nu;nts  s])e;cifie;(l  in  the 
Plan. 

(j.  Salf-Iic^uhitorv  Organization's 
St(]tanwn1  on  Oonnnonts  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comme;nts  were  neither 
solicit(;d  nor  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  (]hange  and  Timing  for 
Oominission  Action 

rhe  Exchange  has  filed  the;  ])ropose(l 
rule;  change;  ])nr.snant  to  S(;e:tie)n 
l‘)(l))(3){A)(iii)  of  the;  Act  and  Rule; 
19l)-4(f)((i)  th(;renn(le;r."'  MeCcinse  the; 
pr()])e),s(;el  ride  change;  (le)e;s  not;  (i) 
.Significantly  affect  the;  ])rot(;e:tion  of 
inve;st()rs  or  the;  ])uhli(:  int(;r(;st;  (ii) 
im])o.se  any  signiliccint  burden  on 
competition;  and  (iii)  l)(;com(;  ojierative; 
prior  to  30  days  from  the;  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(iommi.ssion  may  designate,  if 
consistent  with  the  juotection  of 
inve;st()rs  and  the  jiuhlic  int(;r(;st,  the 
l)ro])o.se(l  ride  change;  has  hi;e:ome 
effective  jmrsnant  to  S(;c:tion  10(h)(3)(A] 
of  the  Act  and  Rule  19h-4(f)(0)(iii) 
thereunder. 

A  propo.sed  rule  change  filed  under 
Rule;  10l)-4(f)((i)  normally  (le)(;s  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Ride  19h-4(f)((i)(iii). the 
Commission  may  designate  a  short e;r 
time  if  such  action  is  consistent  with  the 
protection  of  invi;.st()rs  and  the  public 
inter(;st.  'I’he  Exchange  has  ask(;(l  the 
Commi.ssion  to  waive  the  30-(lay 
operative  delay  so  that  the  jiroiiosal  may 
become  operative;  immediately  ujum 
filing.  The  Commi.ssion  l)elievi;s  that 


1.'-.  U..S.(:.  7fts(l))(:i)(A)(iii). 

"■  17  CI  K  24l).l!)i)-4(t)((i).  In  iiilditiini.  Kiiln  lill)- 
4(l)((>)  n!(|iiin!s  Ihei  l-Acliiiii”;!  lei  lliei 
( ;oiiiniissi()n  wriltein  niitie  e:  ol  lliei  l-Acliiin^ei's  inleint 
to  lilei  ihei  preiposeiel  nilei  cliim^ei.  iileiii”  with  ei  hrieil 
(leiscriptiein  einel  leixl  of  tlio  proposiiel  rule;  cliiingei. 
ill  liiasl  five;  Inisineess  eleivs  prieir  tei  the;  elale:  eif  filinf> 
eif  tlu;  preipe)se;el  rule;  eluinge;.  eir  siie:h  she)rte;r  time; 
as  (le;si<’nate;el  hv  the;  ('.eimmissiein.  The;  lixelumge; 
has  satislie;;!  this  re;epiire;m(;nt. 

'■  17  Cl'R  24(1.  l‘)h-4(f)(ti), 

">  17  CFR  24().l<lh-4(f)((>)(iii). 


waiving  the  30-(hiy  operative  delay  is 
consistent  with  the  proteiction  of 
invetstors  and  the;  puhlie;  intere;st 
l)e;cinise;  sne:h  waiver  wenilel  alleiw  the; 
])ile)t  preignim  tei  etemtinne; 
nninterrnpteel.  Ae:e:e)relinglv,  the; 
C.ennmissiem  he;re;l)v  grants  the; 
Exeihcinge’s  re;ejne;st  and  ele;signate;.s  the; 
jneipeisal  eiperative;  npem  filing.'’* 

At  any  time;  within  00  elays  eif  the; 
filing  e)f.sue:h  |)re)])e)se;ei  rede  ethiinge,  the; 
Cenmnissiem  snmmarily  may 
temjieirarilv  .snsj)e;nel  sne:h  rule;  e:hange;  if 
it  appears  tei  the;  Cenmnissiem  that  sne:h 
aettiem  is  ne;e:e;s.sary  eir  appre)])riate  in  the; 
public  inte;re;.st,  for  the  preiteettiem  eif 
investors,  eir  eitherwise;  in  fnrtherane.e  eif 
the;  pnrpei.ses  eif  the;  Ae;t. 

IV.  Solicitation  of  (uiinment.s 

Inte;re;ste;el  ]ie;rseins  are;  invite;ei  tei 
snhmit  written  elata.  views,  anel 
arguments  e:eine;e;rning  the  foreigoing, 
inedneling  whether  the  prei]ioseel  rule 
e:hiinge;  is  e:einsiste;nt  with  the;  Ae:t. 
Ceimme;nt.s  may  he;  snhmitteel  by  any  eif 
the;  feillowing  me;theiels: 

Electronic  Comments 

•  ll.se;  the;  Ceimmi.ssiein’s  Inte;rne;t 
e:eimme;nt  feirin  (http://\\'\vi\'. sec.gov/ 
rnles/sro.sht ml)-,  eir 

•  ,Se;nel  an  email  tei  ride- 
comments@sec.gov.  Ple;;ise;  ineduele;  f’ile 
Nunilier  .SR-HX-201 3-012  ein  the; 
snlijeeit  line. 

Paper  Comments 

•  Se;nei  pajier  eximments  in  triplieiate; 
to  Elizabeth  M.  Murphy,  ,Se;e:re;tary. 
Se;e:uritie;s  ;mel  Exe:hange;  Ceiinmissiein, 
100  F  Stre;e;t  NE..  Wa.shingtein,  DC 
20.'i49-1090. 

All  sulimi.ssieins  sheiulel  re;fe;r  tei  File 
Number  .SR-BX-2013-012.  This  file; 
nnmhe;r  sheiulel  he  inchieleel  on  the; 
.sulije;e;t  line;  if  email  is  nseel.  'I'o  help  the; 
Ceiinmissiein  ]ireie;e;.ss  anel  re;vie;w  veinr 
e:eimments  more  efficiemtly,  pleia.se  n.se 
only  eine;  metheiel.  The;  Ceiinmissiein  will 
]ieist  all  eximments  on  the  Ceimmissiein’s 
Internet  VVeili  site  (http://\v\v\v.sec.gov/ 
rides/sro.shtml).  (xipie;s  eif  the 
sulimissiein,  all  .suli.se;e|ne;nt 
amenelments,  all  written  statements 
with  re;spe;e:t  tei  the;  ]ireipei.seel  ride 
ediange  that  are;  fileel  with  the; 
(ieimmissiein.  iinel  all  written 
e:eimmnnie:atieins  rehiting  tei  the; 
preiiieise;el  rule  e.hange;  lie;twe;e;n  the 
Ceiinmissiein  anel  any  person,  either  than 
theise;  that  mav  he  withhelel  freim  the; 
pnlilie;  in  ae:e:eirelane:e;  with  the; 
preivisieins  eif  .'i  IJ..S.C.  .'i.'i2.  will  he; 


'''For  purposes  only  of  w.iivin^  the  Sll-elity 
o|)eriiUve  elehiy,  the  Commission  has  considered  the 
proposed  ride's  impact  on  efficienev.  compelition. 
and  capital  formation.  .See  l.'i  II..S.C..  78c(f). 


available  feir  \Vt;li  site  viewing  anel 
]irinting  in  the;  Ceimmissiein's  Rnlilic 
Re;fe;re;ne:e;  Reieim,  100  F  .Street  NE.. 
Wcishington.  DC  20,549,  ein  eiffieaal 
linsine;ss  elays  he;twe;e;n  the;  heiurs  eif  10 
ii.m.  anel  3  p.m.  Copies  eif  snedi  filing 
al.sei  will  he;  iivaihihle;  for  inspe;e:tiein  anel 
e;ei]iying  at  the;  prineiipal  eiffie;e;  eif  the; 
Exediange.  All  e;eimme;nts  re;e;e;ive;el  will 
he;  pei.ste;el  witheint  ediiinge:  the 
Commi.ssiein  eleies  neit  eelit  personal 
iele;ntifying  iideirniiitiein  freini 
snlimi.ssieins.  Yeiii  sheiulel  snlimit  einly 
information  that  vent  wish  tei  make; 
pnliliedv  available.  All  sitlimissieins 
.sheiulel  refer  tei  File;  Nnmher  .SR-HX- 
2013-012  anel  sheiulel  he  snlimitteel  on 
eir  hefeire  Mare:h  13.  2013. 

l-'or  the;  ('eiiinnissieiii.  liv  the;  IDivisieiii  eif 
Tnuling  and  Markets.  |iitrsiiaiil  lei  elelegeiteel 
aniluirilv.-" 

Kevin  M.  O’Neill. 

Depiitv  Secretarv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68910;  File  No.  SR- 
NYSEArca-2013-16] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  the 
WisdomTree  Euro  Debt  Fund 

I'eliniarv  12.  2013. 

Rnrsnant  to  .Se;e;tiein  19(h)(l]  '  of  the 
.Seieairities  Exeihange  Ae:t  eif  1t)34  (the; 
“Ae;t")-  anel  Rule;  Itlli^  the;re;nnele;r. * 
neitieie;  is  he;re;hy  give;n  that,  ein  Feiliruciry 
4,  2013,  NY.SE  Are;a,  Ine;.  (the; 
“Exediange;”  eir  "NY.SE  Are:a’']  fileiel  with 
the;  Se;e;nritii;s  anel  Exe;hange; 
Commi.ssion  (the;  “(ieimmissiein")  the; 
prei]ieise;el  rule;  eihange;  as  ele;.se:rilie;el  in 
lte;ms  I  anel  11  lie;leiw.  whie:h  Ite;ms  have; 
he;e;n  pre;pare;el  by  the;  Exe:hange;.  The; 
Ceimmi.ssiein  is  ]inlilishing  this  neitieie;  to 
seilieat  e:eimme;nts  on  the;  preijieise;el  rule; 
e:hange;  from  inte;re;ste;el  jie;rsein.s. 

I.  Se;lf-Re;gulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposeul  Rule  C’hange 

’flu;  Exe:hange;  prei]ieise;s  to  re;fle;e:t  a 
e:hange;  tei  the;  me;<ms  eif  ae:hie;ving  the; 
inve;stme;nt  eilije;e:tive;  iiiiplie:alile;  tei  the; 
\Vi.seleimTre;e;  Enrei  De;lit  I'^nnel  (the; 
"l'’nnel").  'fhe;  te;xt  eif  the;  preipeiseel  rule; 
eliange;  is  available;  ein  the;  Exe:hange;'s 
\Ve;li  site;  at  \v\v\v. nvse.com.  <it  the; 


17  fiFR  2(MI.:iO-3(a)(12). 
'  l.T  U..S.C.78s(l))(l). 

-  l.S  U..S.C.  78ii. 

‘  17  CFR  24().l!ll)-4. 
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principal  office  of  the  Exchange,  and  at 
the  (^oinmi.ssion’s  I’uhlic  Reference 
Room. 

H.  Self-Kjwulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ohange 

In  its  fding  with  the  Commission,  the 
.self-regulatorv  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for.  the  propostul  rule  change 
and  discussed  any  comments  it  receivtid 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  hi;  examined  at 
the  |)laces  sjjeciried  in  Item  IV  below. 
The  Exc.hange  has  j)re])ared  summaries, 
set  forth  in  sections  A.  B.  and  below, 
of  the  most  significant  j)arts  of  such 
.statements. 

A.  Sulf-Iitiguhitorv  ()r<’(tniyMt ion’s 
Sintamont  oft  ho  Purposo  of.  and 
Sidtniorv  Basis  for.  tho  Proposod  Bala 
( ilia  n  go 

I.  Purpose 

The  (Commission  has  aj)i)rov(;d  the 
listing  and  trading  on  the  Exchange  of 
shares  (".Shares”)  of  thi;  ^'und  under 
NY.SE  Area  Equities  Rule  8.(j()().  which 
governs  the;  listing  and  trading  of 
Managed  Fund  .Shares  on  the 
Exchange. ••  The  .Shares  an;  off(;r(;d  by 
the;  \VisdomTn;e  Trust  (“Trust"),  which 
was  (;stahli.shed  as  a  Delaware  .statutorv 
trust  on  December  l.'i.  2()().'i  and 


■•'rlK!  (>)mmissii)ii  (iri^iiiiillv  ii|i|)r<)V(!(l  lh(!  listin'; 
and  trade  iii  tlu!  Shares  on  the  lixchan^e  on  Mav 
a.  20()K  as  .Shares  (d  thi!  Wisdom'I'ree  Drevins  liuro 
Knnd.  .Sixairilies  Kx(:han;;e  Act  Keh!as{!  No. 
r>7«ni  (Mav  H.  2(K)K).  7;t  I’K  27«7»  (May  14.  2()(m) 
(.SK-\Y.Sl:;,\r(;a-2(H)a-:il )  (oidt!!'  apinox  in"  listiii” 
and  trading  ol  lwidvi!  aclividv  managed  exchange- 
traded  tnnds  ot  the  \VisiioinTre(!  Trust)  ("Mav  2t)l)(i 
Order");  sec  o/.so  S(x:nrities  ICxchange  Act  Kedeast; 
No.  .".7070  (April  la.  2l)t)H).  72  TK  212!I7  (April  21. 
2l)t)a)  (.SK-.NA  SK.\rca-2()OK-21 )  (notici;  of  proposal 
to  list  twedve  actively  manag(;d  e.xchange-tradefl 
hinds  ol  the  WisdoinTree  Trust).  'I'he  original 
inv(!stinent  ohjeclives  id  tin;  l-'nnd  were  to  (1)  iiarn 
current  income  reflective  of  money  market  ratics 
availahh;  to  foreign  investors  in  the  specified 
conntrv  or  nigion.  and  (2)  maintain  liipiiditv  and 
preserve  capital  measures  in  the  f;nrr(mcv  of  the 
spiicified  conntrv  or  region.  .See  .Mav  2II0K  Order. 

On  )nty  20.  2011.  the  Oommission  approved  a 
proposed  ride  change  ridating  to  thi!  l-'imd  to  change 
the  name  of  the  Fund  to  the  "WisdoinTree  Urevliis 
lairo  Held  Fund."  to  change  the  Fund's  inviistment 
objective  to  seeking  "a  high  level  of  total  returns 
consisting  of  hoth  income  and  capital 
appreciation.  "  and  to  change  tin;  Fund's  investment 
strat(!gii;s.  as  described  in  tlu;  Mav  200K  Ordiir.  .S'ijc 
.S<!curitii!s  Fxchange  .\ct  Release  .No.  (i402.S  Only  20. 
201 1 ).  70  FK  44(l0(i  Only  27.  2011)  (.SK-NY.SliArca- 
201 1-21)  (")ulv  201 1  Order").  Sac  disci  .Securities 
Fxchange  Act  Ridease  No.  04008  ()nne  0.  201 1).  70 
FK  241 12  (lime  10.  2011)  (.SK-.NY.Si:Arca-201 1-21) 
(notice  ol  proposal  to  change  name,  invirstment 
objective  and  invirstment  strategy  of  Fund).  The 
name  of  the  Fund  was  changed  to  the  WisdoinTree 
lairo  Dirht  Fund  as  of  Decemher  21.  201 1.  (.See 
amendment,  dated  Ilecemher  20.  201 1.  to  the 
Trust's  "Registration  .Statement.  "  as  defined  in  note 
.'i  ludow.) 


rugi.st until  with  tlu;  (lommis.sion  as  :m 
opun-uml  iiivustmoiit  conqiaiiy.'’ 

Ditscription  of  tin;  .Slutrus  and  tlu;  Fund 

WisdoniTrui;  A.ssut  Managumunt,  Inc. 
(‘■\Visdom'rr(;(;  Asset  Maiiiigumunt”)  is 
tlu;  invustmunt  advisor  ("Advisor")  to 
tlu;  Fund.  Mollon  (iajiital  Managomont 
sorvos  as  snh-advisor  for  tlu;  l'’und 
(“,Snl)-Advi.sor”). 

In  this  proposod  rnlo  chango.  tlu; 
Exchango  jiroposos  to  rofloct  it  chango  to 
tlu;  dosia  ijition  of  tlu;  moasurits  tlu;  Stth- 
Advi.sor  will  utilizi;  to  obtain  tlu;  Fund’s 
inv(;stnu;nt  ol)j(;ctivo.s.“  lindor  tlu;  Jnlv 
2011  Order,  tlu;  f^ind’s  exposure  to  any 
single  country  generally  is  limited  to 
20%  of  the  Fund’s  assets. 

In  this  proposed  rule  change,  the 
Exchange  seeks  to  make  a  changi;  to  this 
rejiresentation  r(;flected  in  the  )uly  2011 
Order.  Going  forward,  the  Exchange 
proposes  that  the  Fund’s  exjiosure  to 
any  single;  country  generally  would  he 
limited  to  30%  of  Fund  assets,  rather 
than  its  existing  general  limit  of  20%  of 
the  Fund’s  assets,  'rhe  Advisor 
r(;present.s  that  the  pur])os(;  of  this 
change  is  to  provide  fl(;xihilitv  to  the 
.Snh-Adviser  to  meet  tlu;  Fund’s 
invo.stnu;nt  objective  hv  |)roviding  a 
limited  increasi;  in  tlu;  Fund’s  p(;rmitt(;d 
concentration  ol  investments  originating 
in  any  singh;  conntrv  to  30*)t(  of  I'und 
a.ssots.  Such  an  increasi;  would  permit 
the  Fund  to  include  a  broader  range  of 
issuers  in  its  |)ortfolio  from  a  single 


'  I'im 'I  I  list  is  rcgisIcriKl  willi  tin;  (iiimmissiim  iis 
ill!  iiiv(;stm(;nt  comp.my  imil  tins  fii(;(i  ;i  rcgislnitiim 
stiitcmmit  cm  Fiirm  N’-lA  (l•'il(;  Nos.  222-1222811 
mill  81  l-218(i4)  ("Kcgislrntion  .Sliilcmcnl  ")  mnli;i' 

I  In;  .Securities  Act  ol  1‘.I22  (l.'i  II..S.C.  77a) 

(".Set  unties  Act  ")  and  the  Investment  Com|>anv  .Act 
ol  1(1411  (l.'i  U.S.C.  8(la-l)  ("1(14(1  Act  ").  On  Ajiril 
14.  21111  the  I'rust  filed  with  the  Commission  an 
amendment  to  the  R(;gistration  .Statement.  See  Form 
4(17.  .Su|)plenn;nt  to  R(;gistrati(m  .Statement  on  Form 
N'-l  A  for  the  Trust.  The  descriptions  of  the  Fund 
and  the  ,Shan;s  contained  h(;rein  are  lias(;d.  in  part, 
on  the  Risgistration  .Statement.  The  Commi.ssion  has 
issn(;d  an  order  granting  c(;rtain  exem|itive  relief  to 
the  Trust  under  the  I(l4tl  Act.  See  lnv(;stnn;nt 
Company  .Act  Release;  .No.  28471  (October  27.  2(108) 
(File  .No.  812-124.'i8)  ("l•:x(;mptive  Order").  In 
compliance  with  Commentary  .04  to  .NY.SFi  Area 
IA|uities  Rule  8.li00.  \\  Inch  applies  to  Manag(;d 
Fund  .Shar(;s  has(;d  on  an  international  or  global 
'  portlolio.  the  Trust's  ap|)lication  lor  exemptivi; 
relief  under  the  1040  Act  stati;s  that  the  Fund  will 
comph  with  the  federal  sisairities  laws  in  accepting 
siaairities  for  deposits  and  satisfving  redemptions 
with  redemption  securities,  including  that  the 
s(;cnriti(;s  accepted  for  d(;|>osits  and  the  securities 
used  to  satisfy  redemption  re(|ue.sts  an;  sold  in 
transactions  that  would  he  exempt  from  registration 
under  the  .Securities  Act. 

'■The  change  descrihi;d  h(;r(;in  will  he  (;fft;ctive 
upon  llling  with  the  Commission  ol  anothc;r 
aimaidment  to  the  Trust's  Ri;gistration  .Statemi;nt. 
.See  note  .1.  supra.  The  Advis(;r  r(;pr(;s(;nts  that  tlu; 
.Advis(;r  and  the  .Suh-Advis(;r  havi;  manag(;d  and 
will  continm;  to  managi;  tin;  Fund  in  tlu;  maniu;)' 
d(;.scrih(;d  in  tlu;  |ulv  2(111  ()rd(;r.  and  will  not 
implenuait  the  chang(;  descril)(;d  her(;in  until  tlu; 
instant  proposed  rule  change  is  op(;rativi;. 


cmmtry,  whih;  allowing  tlu;  k'niid  to 
.sank  additional  invo.stmont 
o])])orUinitit;.s  to  achiovt;  its  invostmont 
ohjoctivt;. 

'riu;  A(lvis(;r  ropresants  that  than;  is 
no  changa  to  tha  Fund’s  inv(;stmant 
ohj(;(:tiva.  Tha  k’niid  will  continna  to 
comply  with  all  initial  and  (;ontinn(;(l 
listing  r(;(]inr(;mants  nndar  NYSE  Area 
l'](initi(;.s  Rnla  H.tiOO. 

Excajit  for  tha  changa  notad  ahova.  all 
oth(;r  facts  jirasantad  and 
r(;prasantations  mada  in  tha  Rnla  lOh- 
4  filing  nndarlving  tha  jiily  2011  Ordar 
ramain  imchangad.  Tha  Advisar 
r(;pra.sants  that  tha  proposad  rnla  changa 
would  ha  consi.stant  with  tha  Examptiva 
Ordar  and  tha  1940  Act  and  tha  rnlas 
tharanndar. 

All  tarm  rafarancad  hut  not  d(;finad 
harain  ara  dafinad  in  tha  (nlv  2011 
Ord(;r. 

2.  Statutory  Basis 

'flu;  basis  nndar  tha  Act  for  this 
projiosad  rnla  changa  is  tha  r(;(iniramant 
nndar  Saction  0(h)(.'5) '  that  an  (;xchanga 
hava  rnlas  that  ara  dasignad  to  pravant 
frandnlant  and  manipnlativa  acts  and 
practic(;.s,  to  promote  just  and  (;(|nital)la 
jirinciplas  of  trada.  to  r(;m()V(; 
inip(;dimant.s  to.  and  ])(;rf(;ct  tha 
machanism  of  a  fraa  and  ()p(;n  markat 
and.  in  ganaral.  to  prot(;ct  invastors  and 
tha  jmhlic  intarast. 

'I’ha  Exchangi;  l)(;liav(;s  that  tha 
pro])os(;(l  rnla  changa  is  (U;signad  to 
pravant  frandnlant  and  mani])idativ(; 
acts  and  jjracticas  in  that  tha  Shar(;s  will 
ha  listed  on  tin;  Exchange  pursuant  to 
tha  initial  and  continnad  listing  criteria 
in  NYSE  Area  Eqintias  Rnla  8.000.  Tha 
Fund  will  limit  its  invastmants  in 
sacnriti(;s  originat(;d  iji  any  one  country 
to  30‘!;(>.  Tha  Fund  will  continna  to 
conqjlv  with  all  initial  and  continued 
listing  raqniramants  nndar  NYSE  Area 
Eqniti(;.s  Rnla  8.000. 

'I’ha  i)ro])osad  rnla  changa  is  dasignad 
to  |)romota  jnst  and  a{|nitahla  jfi  inciplas 
of  trada  and  to  ])rotact  invastors  and  tha 
jfiihlic  int(;r(;.st  in  that  tha  Advi.s(;r 
raprascaits  that  thara  is  no  changa  to  tha 
Fund’s  inv(;.stmant  ohj(;ctiva.  'I’ha 
Advisar  r(;j)r(;.sants  that  tha  ])nr])osa  of 
tha  ])ropos(;d  rnla  changa  is  to  provide 
additional  flaxihility  to  tha  Snh-Advisar 
to  m(;(;t  tha  Fund’s  invastmant  ohjactiva 
hy  ])roviding  a  limit(;d  increase  in  tha 
concentration  of  k'niid  assets  in 
s(;cnriti(;s  originating  in  any  singh; 
conntrv.  Tha  Advis(;r  r(;pr(;.sants  that  tha 
jn’opo.sad  rnla  changa  wonld  ha 
c()n.sist(;nt  with  th(;  Ex(;nq)tiva  Ord(;r 
and  tha  1940  Act  and  tha  rnlas 
tharanndar.  Excajft  for  tha  changa  not(;d 
ahova.  all  other  rapra.s(;ntati()ns  mada  in 
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the  Kulo  l‘)b-4  filing  underlying  the 
|vdv  2011  Order  remain  unchanged. 

'i’he  i)r()posed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  tree  and 
o])en  market  and.  in  general,  to  i)rotect 
investors  and  the  i)uhlic  intere.st  in  that 
it  will  facilitate  the  listing  and  trading 
of  an  actively-managed  exchange-traded 
jH-odnct  that  will  enhance  comiietition 
among  market  jiarticijiants.  to  the 
henefit  of  investors  and  the  marketi)lac:e. 

B.  Salf-Bo^iilaloiy  ()r<>(ini/.(ition’s 
Staianwnt  on  Buvdon  on  (knnpoiilion 
The  Exchange  does  not  helieve  that 
the  proposed  rule  change  will  iinjiose 
any  hnrden  on  comjietition  that  is  not 
necessary  or  ajiinoiiriate  in  inrtheranc-.e 
of  the  pui'iiose  of  the  Act.  The  Exchange 
helieves  the  propo.sed  rule  change  will 
iiermit  the  Adviser  and  Suh-Adviser 
additional  llexihility  in  achieving  the 
Fund’s  investment  objective,  thereby 
offering  investors  additional  investment 
options. 

C.  Solf-Bo<>nlatory  Ori’onizotion's 
Slotonwnt  on  (Joinnwnts  on  tho 
Proposed  Rule  C/ionge  Received  From 
Members,  Porticiponts.  or  Others 

No  written  comments  were  solicited 
or  received  with  resjiect  to  the  proiiosed 
ride  change. 


HI.  Date  of  ElTecliveness  of  the 

Proposeil  Rule  Change  and  Timing  lor 
Commission  Action 

hecaiise  the  foregoing  jiroposed  rule 
change  does  not  (i)  significantly  allect 
the  ])rotection  of  inve.stors  or  the  public 
interest;  (ii)  impose  any  significant 
hnrden  on  competition;  and  (iii)  become 
oiierative  for  :i()  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  de.signate  il 
consistent  with  the  inotection  oi 
inve.stors  and  the  jmhlic  intere.st,  the 
proposed  rule  i;hange  has  become 
effective  pursuant  to  Section  19(h)(:i)(A) 
of  the  Act"  and  Rule  l‘)l>-4(tl(0)(iii} 
thereunder. 

The  Exchange  has  reipiested  that  the 
Commission  waive  the  :i0-day  oiieratiye 
delay  iieriod  to  allow  the  jiroiiosed  rule 
change  to  become  ojierative  upon 
filing."  The  Commission  helieves  that  it 
is  consistent  with  the  public  intere.st  to 
waive  the  :f()-day  operative  delay.  The 
proi)o.si!d  rule  cliange  woidd  result  in  a 
limited  ex])ansion  oi  the  existing  20% 
single-country  concentration  limit  to  a 

« ir.  U-.s.C.  78s(1))(:»)IA). 

'•As  r(!(iuinKl  mulin'  Ruin  nil)-4())((i)(iii).  tlu; 
Rxchiinoi!  pniviiloil  llm  Commissiiin  uitli  wnlUm 
nulicu  of  its  intinit  to  lilu  llm  luoimsinl  ruin  diimnn 
alonn  will)  a  hrinf  ilnsniipliou  anil  llin  Inxt  ol  Inn 
pronusnil  ruin  I'.hauf-n.  al  InasI  livn  Imsinnss  tlays 
prior  III  Ihn  ilain  ul  lllin”  ol  ihn  proiiosnil  ruin 
I'hauun.  or  sunli  sluirinr  limn  as  ilnsignatnil  by  Ihn 
Commission.  .Snn  17C1'R  241).  n)l)-4(l)(b)(ii>). 


3()'Ki  single-country  concentration  limit,  i 
'File  Commission  has  already  appioved 
a  single-country  concentration  tor 

other  exc.hange-traded  funds. Enrther, 
the  Exchange  has  represented  that  the 
pro])osed  rule  change  would  he 
consistent  with  the  Exemptive  Order 
and  with  the  1‘)4()  Act  and  the  rules 
thereunder.  The  Exchange  hiis  also 
reiire.sented  that  there  is  no  change  to 
the  Fund’s  investment  objective  and 
that.  excei)t  for  the  change  noted  herein, 
all  other  facts  and  representations  on 
which  the  )ulv  2011  Order  is  based 
remain  unchanged.  The  Commission 
notes  that  the  Fund  must  continue  to 
comiily  with  all  initial  and  continued 
listing  reipiirements  iimler  NYSE  Area 
Equities  Rule  8.000  to  he  listed  and 
traded  on  the  Exchange.  Based  on  the 
limited  nature  of  the  proposed  ride 
change  and  the  Exchange  s 
representations  made  herein,  the 
Commission  helieves  that  the  piojiosal 
jn-esents  no  novel  regulatory  issues  and 
that  the  waiver  of  the  operative  delay 
will  allow  the  Exchange  to  i:ontinne  to 
list  and  trade  the  Shares  of  the  Fund 
without  interriqhion.  Theretore,  the 
Commission  grants  such  waivei  and 
designates  the  proposal  operative  upon 
filing.' ' 

At  any  time  within  00  days  oi  the 
filing  of  the  jirojiosed  rule  change,  the 
Commission  summarily  may 
tenqiorarilv  suspend  such  rule  (.hangii  it 
it  appears  to  the  Commi.ssion  that  such 
action  is  neces.sary  or  appropriate  in  the 

public  intere.st,  for  the  inotection  oi 

investors,  or  otherwise  in  liirtherance  ol 
the  juirposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  (;oncerning  the  loiegoing. 
including  whether  the  proposed  ride 
change  is  consistent  with  the  Ai.t. 
Comments  may  he  submitted  by  any  ot 
the  following  methods; 

Electronic  Comments 

•  U.se  the  Commission’s  Internet 
comment  form  (http://\v\v\v.sec.}>ov/ 
ndes/sro.shtmiy,  or 

•  Send  an  email  to  rnle- 
comments@sec.y,ov.  Blease  include  File 
No.  SR-NYSEArca-2()18-l()  on  the 
subject  line. 

Ml  Sec  I'  <’  Siiuuriliiis  l-Auliiiiigi;  Ai:l  Kiiliiasu  Niis. 
(m()7:!  (Ocluiiur  10.  2012).  77  I'R  li.S2:i7  (Ouliib.ir  2.^. 
201 2);  anil  00480  (I'lihruary  20.  2012).  77  I'R  1. 1.1/0 
(Maruli  0.  2012). 

1 1  For  purposus  only  of  waiving  tliu  :i0-clay 
opiiralivi!  ilulav.  llm  Commission  has  oonsiiloriul  llm 
proposuil  ruin's  impai.l  on  ollir.immy.  oompolilion. 
anil  oapilal  lormalion.  .Sim  15  II..S.C.  78i:(l). 


Paper  Comments 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murphy,  Secretary. 
Securities  and  Exchange  Commission, 
too  F  Street.  NE..  Washington.  DC 
2().'i49-l()h0. 

All  snhmissions  should  refer  to  File  No. 
SR-NYSEArca-2018-l(i.  This  file 
niimher  should  he  inc.luded  on  the 
subject  line  if  email  is  used.  To  helj)  the 
Commission  process  and  review  yom 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Web  site  (httpd/www.sec.^ov/rides/ 
sro.shtml).  Copies  of  the  submission,  all 
snhseijuent  amendments,  all  wiitten 
statements  with  resjiect  to  the  propo.sed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  trom  the 
public  in  accordance  with  the 
jirovisions  of  .'i  U.S.C.  SrVZ,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Biihlic 
Reference  Room.  100  E  Street.  NE.. 
Washington,  DC  20540.  on  official 
business  davs  between  the  hours  ol 
10;00  a.ni.  and  :i;00  p.m.  Copies  of  such 
filing  also  will  he  available  foi 
f  inspection  and  co])ying  at  the  ])rincipal 
office  of  the  Exchange.  All  comments 
)  received  will  he  posted  without  change; 

the  Commission  does  not  edit  personal 
f  ideiitifving  information  trom 

snhmissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  jmhlicly.  All  snhmissions 
should  refer  to  File  No.  SR-NYSEArca- 
2013-18  and  .should  he  submitted  on  or 
before  March  13,  2013. 

I'or  till)  Commission,  by  tlu;  Division  ol 
Trailing  anil  Markets,  pursuant  to  delegaled 
'  authority. 

Kevin  M.  O'Neill. 


Dapiily  Secretary. 

H'R  Dm;.  20i:i-t);i75:i  Filml  2-l'.)-i;i'.  8:45  aiu| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68783;  File  No.  SR-EDGA- 
2013-02] 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendment 
to  EDGA  Rule  13.9 

lamiiii  v  :n.  2013. 

(Aumclion 

In  notice  document  2018-02024. 
appearing  on  pages  8(i.'57— 8(».^tl  in  the 
issue  of  Wedne.sday.  Fela  uary  0.  2018. 
make  tlie  following  correction: 

On  page  80.'j7.  in  the  third  column, 
the  Release  No.  and  File  No.,  which 
wen;  inadvertentlv  omitted  from  the 
document  heading,  are  add(;d  tt)  n;ad  as 
.set  forth  above;. 

|1K  Doc.  I-'ilod  2-l‘l-Ki:  iiin| 

BILLING  CODE  1505-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68909;  File  No.  SR-BX- 
2013-011] 

Self-Regulatory  Organizations; 
NASDAO  OMX  BX,  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  to  Modify  BX’s 
Fee  Schedule  Governing  Order 
Execution 

I’elHiiiiry  12.  2018. 

Rursiiant  to  .Section  1tl(h)(l)  of  tin; 
.Securiti(;s  Fxchangi;  Act  of  1084 
(ld(pio:Act"). '  ami  Rule  10l)-4 
thereunder.-  notice  is  h(;n;hy  giv(;n  that 
on  lanuarv  81, 2018.  NA.SDAQ  OMX 
HX.  Inc.  (‘'HX"  or  the  "Exchange")  filed 
with  the  .Securities  and  Exchange 
(iommi.ssion  ("Oommi.ssion")  a 
propos(;d  ruh;  changi;  as  d(;scribi;d  in 
it(;ms  I  and  II  below,  which  Items  have; 
l)(;(;n  pr(;par(;d  hv  the  Exchangi;.  Tin; 
(Commission  is  publishing  this  notice  to 
.solicit  comments  t)n  tin;  pro])o.s(;d  ruh; 
change  from  int(;re.st(;d  p(;rson.s. 

I.  Self-Regulalory  Organization’s 
Statement  of  the  Terms  of  the  Suhstance 
of  the  Proposed  Rule  (Change 

HX  proposes  to  modify  HX’s  fee 
s(  h(;duh;  governing  order  (;xecution.  HX 
will  imphanent  the  jnopo.sed  change  on 
February  1. 2018.  The  t(;xt  of  tin; 
|)ropo.s(;d  rule  change;  is  available  at 
htt})://iuiii(hi(]oinxbx.cch\\(i]lsliV(H.(:()iu/, 
at  HX's  principal  office;.  :mel  at  the; 
(Ceimmissiejn's  Puhlie;  Re;fe;re;ne:e  Re)e)m. 


■  l.S  78s(l))(l). 

-  IZCI-K  24l).l‘ll)-4. 


II.  Self-Re;gulatory  Organization’s 
Statement  of  the  Purpose  eif,  and 
Statutory  Basis  for,  the  Propose;d  Rule 
(Change 

In  its  filing  with  the;  (Ce)nnni.ssie)n,  the; 
self-re;gulate)ry  eirgimiz.itiein  ine;lude;el 
.st;ite;me;nts  e;e)ne:e;rning  the;  ])ui|)e)se;  eif. 
anel  basis  feir,  the;  pre)pe).se;el  rule;  e:hange; 
anel  elise;u.sse;el  any  e:e)nnne;nt.s  it  re;e:e;ive;el 
e)n  the;  pre)pe).se;el  rule  e;hange;.  The;  te;xt 
e)f  theise;  st.itements  nuiy  he;  examineel  at 
the  plae:es  spe;e:ifie;el  in  Item  Ill  Isie:) 
he;le)W.  The;  l'Cxe;hange;  has  i)re;])are;el 
summaries,  set  fe)rth  in  se;e:tie)n.s  /\,  H. 
anel  (C  l)e;le)W,  e)f  the;  ineist  .signifie:ant 
parts  e)f  sue:h  statements. 

A.  Salf-Rcf^iildtorv  ()r‘>(iniy.(ition's 
Sldtdnidnt  of  thd  Pdiposo  of,  and 
Statdtory  Bdsi.s  for,  tin;  Proposed  Ihde 
('.hduyo 

1.  Pur|)e)se; 

HX  is  ameneling  its  fe;e;  se;he;ehile; 
ge)ve;rning  e)rele;r  e;xe;e:utiem.  All  of  the; 
e:hange;s  pe;rt<nn  te;  .see;uritie;.s  prie;e;el  at 
.SI  e)r  me)re;  ])e;r  share;.  (Currentlv.  HX 
pays  lu)  e:re;elit  with  re;spe;e:t  te)  e)rele;rs 
that  e;xee:ute  against  a  mielpe)int  ])e;gge;el 
eireler:  a  e:re;elit  e)f  .S0.0014  pe;r  share; 
e;xe;e:ute;el  feir  reiutahle;  e)rele;rs  th:it  ae:e:e;ss 
lieiuielity  in  HX  (e)the;r  than  eirelers  that 
e;xe;e:ute;  against  a  miel|)e)int  i)e;gge;el 
eirele;!');  a  e:re;elit  eif  .S0.0014  ])e;r  share; 
e;xe;e;ute;el  lor  e)rele;r.s  that  ae:e:e;ss  lie|uielitv 
if  e;nte;re;el  threiiigh  a  HX  MPID  thre)Ugh 
whie.h  the;  me;ml)e;r  (i)  ae;e;e;.sse;s  an 
ave;rage;  elaily  veilume;  eif  8.,^)  millie)n  e)r 
meire  share;s  e)f  liepiielitv  ehiring  the; 
ineinth,  eir  (ii)  pre)viele;s  an  average;  elaily 
veehune;  eif  2.1,000  eir  me)re;  shareis  eif 
liepiielitv  ehiring  the;  memth  (either  than 
eirelers  that  exe;e;ute;  against  a  mieljieiint 
])e;gge;el  eireler);  anel  a  i:re;elit  eif  .SO. 000.1 
per  share;  exe;e:ute;el  feir  all  either  eirelers 
that  ae;ce;.ss  liepiidity  in  HX.  HX  is 
making  the;  feilleiwing  e:hanges  tei  these 
fees: 

•  Meielilying  the;  prie:ing  tier  that 
e:n!Tently  re;epnre;s  iireividing  an  ave;rage; 
elaily  veil  nine  of  2.1.000  eir  meire  shareis 
eif  liepiielit  v,  sue.h  that  preivieling  an 
average;  elaily  veihnne  of  1  milliein  eir 
metre  shareis  eif  liepiielitv  weiiihl  he; 
reiepiireiel: 

•  Instituting  a  new  iirie:ing  tier  uneler 
whie:h  a  meimbeir  weiulel  re;e:e;ive;  a  e:re;elit 
eif  .SO. 0010  pe;r  share;  e;xe;e:nte;el  for  an 
eirele;r  (eitheir  than  an  eireleir  that  eixeicutes 
again.st  a  miel]ioint  ]ie;ggeel  eireler) 
e;nte;re;el  threiugh  an  MPID  threiugh  whie.h 
the;  meimlieir  preivieleis  an  aveirage;  elailv 
veilume  eif  at  leiast  2.1.000.  hut  less  than 

1  milliein,  sharetsaif  liepiielitv  ehiring  the 
memth; 

•  De;e;re;asing  the;  e.reieiit  ap|ilie:ahle;  tei 
eireleirs  to  whie;h  net  spe;e:ial  e:re;elit 
ap|ilie;s  freim  SO. 000.1  tei  SO. 0004  jier 
share  exe;e:ute;el. 


As  a  re;sult  of  the;  e:hange;.s.  the; 
reiepiirememts  feir  eine;  eif  the;  ineians  by 
whie:h  a  memlier  mav  re;e;e;ive;  a  e:re;elit  eif 
.SO. 0014  pe;r  share;  e;xe;e:ute;el  will  he 
ine:re;a.se;el.  Ileiweveir.  the;  reanaining 
meians  eif  re;e:e;iving  this  e;re;elit,  ine:hieling 
use;  eif  reiiitahle;  eirelers,  will  remain 
une;hange;el.  More;eive;r.  a  new  ]irie:ing  tie;r 
is  lieiiug  e:re;ate;el  set  that  memliers  that 
have;  re;e:e;ive;el  this  e:re;elit  ehie;  tei  theiir 
le;ve;l.s  eif  liepiielitv  |ireivi.sion  hut  that  elei 
neit  epialify  feir  the;  higher  re;epiire;me;nts 
will  still  re;e:i;ive;  a  e:re;elit  eif  SO. 0010  per 
share;  exe;e;ute;el.  a  e:re;elit  that  is  meire; 
than  twie:e;  as  high  as  the;  base  e:re;elit  eif 
.SO. 0004  pe;r  .share;  e;xe;e;ute;el. 

.Se;e:einei.  with  re;spe;e:t  tei  eirelers  that 
preiviele;  liepiielitv.  HX  e:urrentlv  e:harge;s 
.SO. 001.1  per  share  e;xe;e;ute;el  feir  a 
elisplaveiel  eireler  enteireel  liv  a  Qualifieiel 
IJejuielity  Preivieleir  threiugh  a  Qiialifieel 
MPID:  *  anel  SO. 001 8  per  .share;  e;xe;e:uteel 
feir  all  either  eirelers.  HX  is  making  the; 
feilleiwing  e;hange;.s  to  the.se;  feeis: 

•  Fell'  a  mieliniint  jieggeel  eireler  that 
preivieleis  liepiielitv.  HX  will  e:harge; 

.SO. 001.1  jier  share;  exe;e:ute;il.  Mielpoint 
peiggeiel  eirelers  are;  nim-elisplayeiel  eirelers 
that  e;xe;e;ute;  at  the;  mielpeiint  lieitweien 
the;  natieinal  heist  hiel  anel  eiffer 
("NHHO”),  theirehv  preivieling  prie:e; 
impreivemeait  tei  eireleirs  that  e;.xe;e;ute; 
against  theim. 

•  luir  eitheir  types  eif  nein-elis]ihive;el 
eireleirs.  HX  will  e:harge;  .SO. 002.1  per  share; 
e;xe;e:ute;el. 

This  e:hange;  is  similar  in  strue:ture;  tei 
]irie:ing  ein  The;  NA.SDAQ  .Steie:k  Market, 
wheire  members  that  preiviele  liepiielitv 
using  mieljieiint  jieiggeel  eirelers  reeieive;  a 
higheir  e;re;elit  tlian  with  re;s])e;e;t  tei  either 
feirins  eif  nein-elisjilaveel  eireleirs.  This 
lirie:ing  ajijireiae:h  re;fle;e:ts  the;  vieiw  that 
altheiugh  elisjilaveel  eirelers  are;  generallv 
jireiferreei  tei  nein-elisjilayeel  eirelers 
lie;e:ause;  theiy  assist  in  |)rie:e;  elise:eive;ry, 
the;  ii.se  of  mieljieiint  eirelers  shoulel  alsei 
he;  e;ne:eiurage;el  through  jirie:ing 
ine;e;ntive;s  lie;e:au.se;  they  jireiviele  jirie:e 
imjiroveiment. 

2.  .Statuteirv  Hasis 

HX  believes  that  the;  jirojioseel  rule; 
e:hange;  is  e:em.siste;nl  with  the;  jireivisieins 
eif  .Se;e:tiein  (i  eif  the;  Ae:t,''  in  geineral,  anel 
with  .Se;e:tiems  (i(h)(4)  anel  (1)  eif  the;  Ae:t,^' 
in  jiartie:ular,  in  that  it  jirovieles  feir  the 
eiejuitahle  alleie:atiein  eif  reiaseimihle  elueis, 
feieis  anel  eitheir  e;harge;s  aiming  meanheirs 
anel  i.ssueas  anel  either  jierseins  using  :my 
itie;ilitv  eir  svstem  whie:h  HX  eijierateis  eir 


'A  QiKililic^d  l,i(|iiiditv  Provider  i.s  ri!(iuir((d  lo 
nM!(!l  ciM'tiiiii  sUmdards  willi  riifeard  lo  volimuis  ol 
li<|Lddilv  acciissiul  and  providiul.  A  Qiialifiod  Mi’ll) 
is  an  Mi’ll)  throngh  which  a  Qnalitnul  l,i(|nidil\' 
I’rovidcr  achieves  ciulain  re(|uir(Mnenls  wilh  respecl 
lo  (pioliiif^  ill  the  NIilie).  .Sei.’  Knle  7()l«(a)(l)  and  (2). 
'  I,')  ll.,S.(:.  781. 

'  l.all..S.(:.  78l(l))(4)and  (.a). 
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c;()ntr()ls,  and  is  not  designed  to  permit 
unfair  discrimination  l)et\veen 
customers,  i.ssuers.  l)roker.s  or  dealers. 

I3X  believes  that  the  modifications  to 
prit:ing  for  members  ])roviding 
significant  licpiidity  (/.e..  tin;  creation  of 
a  new  .$().()()1()  per  share  e.xecnted  credit 
tier  and  the  increase  in  the  recinirements 
for  jiarticipation  in  tlie  SO. 0014  per 
sliare  executed  tier)  are  reasonaljle 
l)ecause  the  resulting  decrease  in  credits 
for  a  member  that  provides  an  average 
daily  volume  of  at  least  2.'5.000.  hnl  less 
than  1  million,  shares  of  licpiidity  will 
he  a  modest  SO. 0004  per  share  executed, 
and  a  member  affecled  by  the  change 
may  still  cjnalify  for  the  SO. 001 4  per 
share  executed  credit  through  other 
means.  BX  believes  that  the  change  is 
consistent  with  an  ecpiitahle  allocation 
of  fees  liecause  the  change  is  consistent 
with  a  goal  of  enc:ouraging  licpiidity 
provision  through  jiric-ing  inc:entives. 
l)ec;au.se  it  ])rovides  a  credit  that  is  more 
than  twic:e  as  high  as  the  liase  credit  for 
memhers  that  ]n'c)vicle  a  relatively 
modest  level  of  lic]niclity  (an  average 
daily  volume  of  at  lea.st  2.'j.000  shares) 
and  a  credit  more  than  three  times 
higher  than  the  base  caedit  for  memhers 
that  provide  a  significant  level  of 
licpiidity  (an  average  daily  volume  of  at 
least  1  million  shares).  I'dnallv.  BX 
believes  that  the  cliange  is  not 
nnreasonahl V  disc:riminatc)rv,  because 
licpiidity  jirovision  benefits  all  market 
partic:i])ant.s  by  clanpiening  pric:e 
volatility  and  hec;an.se  alternative  means 
of  earning  a  ,$0.0014  jier  share  c:redit 
remain  available. 

BX  believes  that  the  decrease  in  the 
caedit  for  orders  not  cjnalifving  for  any 
pricing  tier  is  rea.sonalile  hecaiuse  it  is  a 
deca'ease  of  only  $0.0001  per  share 
executed.  BX  further  believes  that  it  is 
cxmsistent  with  an  ecpiitahle  alloc:ation 
of  fees  and  is  not  unreasonably 
discriminatory,  hecaiuse  it  is  consistent 
with  the  ])rac:tic:e  of  all  national 
.secairities  exchanges  of  jiroviding 
financial  inc:entives  to  memhers  to 
provide  licpiidity  or  make  significamt 
use  of  an  exchange’s  facalities,  while 
charging  higher  fees  and/or  jiroviding 
lower  credits  to  Ic^ss  cannmittecl  users. 

BX  believes  that  the  propo.sed  fee 
decrease  for  midpoint  jiegged  orders 
and  price  increase  for  other  forms  of 
non-displayed  orders  is  reasonable 
hecau.se  in  the  first  instance,  fees  are 
being  reduced,  and  in  the  secamcl 
instance,  the  incaease  is  only  $0. 1)007 
per  share  execaitecl.  Moreover,  the 
incaea.se  is  reasonable  because  memhers 
may  readily  avoid  it  by  using  displayed 
orders  or  midpoint  jjegged  orders.  BX 
believes  that  the  changes  are  c:onsistent 
with  an  ecpiitahle  allocaition  of  fees,  and 
are  not  iinreasonahlv  disc.riminatorv. 


hecanise  the  fees  relied  a  policy  of  using 
fees  to  encourage  greater  use  of 
dis])layecl  orders,  whic:h  benefit  all 
market  participants  by  promoting 
greater  ])rice  clisc:overv,  as  well  as  th,e 
use  of  midpoint  pegged  orders,  whicli 
benefit  other  market  partic;ipanl.s  by 
providing  pric.e  im|)rc)vement. 
Ac:cc)rclinglv,  BX  believes  that  it  is 
ecpiitahle  to  cdiarge  the  highest  fees  to 
non-dis])lavecl,  non-micliioint  orders, 
which  provide  the  least  lienefits  to  other 
market  ])artic:ij)ants,  while  charging 
lower  fees  to  displayed  orders,  which 
benefit  the  entire  market  by  revealing 
the  price  and  size  of  trading  intere.st, 
and  micl])c)int  orders,  whicdi  benefit 
other  ])artic:ipants  by  offering  pric:e 
im])rc)vement.  This  approach  is  not 
unfairly  discriminatorv  because  the 
variation  in  fees  is  reasonably  related  to 
valid  market  structure  goals. 

Finally,  BX  notes  that  it  operates  in  a 
highly  cximpetitive  market  in  which 
market  partici])ants  c:an  readily  favor 
c:ompeting  venues  if  they  deem  fee 
levels  at  a  jiarticailar  venue  to  he 
excessive.  In  such  an  environment.  BX 
must  c:c)ntinuallv  adju.st  its  fees  to 
remain  cximpetitive  with  other 
exclianges  and  with  alternative  trading 
sy.stems  that  have  been  exem|)tecl  from 
c:om])lianc:e  with  the  statutory  standards 
applic:ahle  to  exclianges.  The  clianges 
relied  this  environment  hecxnise 
although  they  reflect  ])ric:e  incaciases,  the 
pric:e  increases  are  minor  and  are 
designed  to  incentivize  changes  in 
market  partidjiant  behavior  (/.e., 
encouraging  greater  use  of  BX’s  router, 
increased  licpiidity  jirovision,  and  more 
use  of  disjilayed  and/or  midjioint 
jiegged  orders)  rather  than  to  imjiose 
significxmtly  higher  exists  on  market 
jiartidjiants. 

B.  Sfilf-BtigiildtoiY  Organi/Aition’s 
Stcitdinidit  on  Burden  on  Competition 

BX  does  not  believe  that  the  jirojicKsed 
rule  change  will  result  in  any  liiirden  on 
comjietition  that  is  not  necessary  or 
a|i|irci]iriate  in  fnrtherancxi  of  the 
jiurjicises  of  the  Act,  as  amended. 
Becxinse  the  market  for  order  execxition 
is  extremely  cximjietitive,  memhers  may 
reaclilv  cijit  to  disfavor  BX’s  execution 
and  routing  servicxis  if  they  believe  that 
alternatives  offer  them  better  value. 
Although  the  jirojicised  dianges  increase 
fees  or  decrease  cxeclits  in  cxirtain 
resjieds,  BX  believes  that  these  cdianges 
do  not  imjio.se  anv  hnrclen  on 
cxim]ietiticin,  sinc.e  memhers  may  readily 
favor  cither  trading  venues  if  they  wish 
to  avoid  these  ju  icing  dianges. 
Moreover,  within  the  cxintext  of  BX 
jiricing  scdieclule,  members  may  also 
readily  avoid  the  effed  of  the  dianges 
by  modifying  the  order  tvjie.s  that  tliev 


use.  Acxxirdingly,  the  inijiad  on  the  fees 
adnally  jiaicl  by  memhers  is  exjiedecl  to 
he  minimal,  and  the  diaiige  will  not 
imjiair  the  ability  of  iiieinliers  or 
cximjieting  order  execaition  venues  to 
maintain  their  cximjietitive  .standing  in 
the  finandal  maikets. 

C.  Self-Begulatoiv  Organi/.at ion’s 
Stuteinent  on  Comments  on  the 
Proposed  Bide  Change  deceived  From 
Memhers,  Participants,  or  Others 

Written  cx.ininients  were  neither 
.solicited  nor  rec.eivecl. 

III.  Dale  of  Effect iveness  of  the 
Projio.sed  Rule  (ihange  and  Timing  for 
(Commission  Action 

The  foregoing  rule  diaiige  has  liecxime 
effedive  jiursuant  to  Sedioii  in(li)(3)(A) 
of  the  Act'‘  and  jiaragrajih  (f)  of  Ride 
19h-4  thereunder.'  At  any  time  within 
(it)  days  of  the  filing  of  the  jirojicised  rule 
cdiange,  the  Gommission  summarily  iiiav 
temjiorarily  susjiencl  such  rule  cdiange  if 
it  ajijiears  to  the  (Ccimmission  that  siidi 
adiciii  is  necxi.ssary  or  ajijirojiriate  in  the 
jiuhlic,  interest,  for  the  jirotedion  of 
investors,  or  citherwi.se  in  fiirtherancx;  of 
the  jiiirjioses  of  the  Ad. 

IV.  Solicitation  of  (Comments 

Interested  jierscins  are  invited  to 
siilimit  written  data,  views,  and 
argnments  cxincxirning  the  foregoing, 
indncling  whether  the  jirojicised  rule 
change  is  cxinsistent  with  the  Act. 
(Ccimments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  (Ccimmission’s  Internet 
ccimment  form  (http://\vi\  \\  .sec,gov/ 
rales/.sro.sh tml) :  or 

•  ,Send  an  email  to  rale- 
conanents@.sec.go\’.  Flea.se  inclnde  File 
NiniilierSR-Bx"-2()  13-011  on  the 
snlijec:t  line. 

Paper  Comments 

•  .Send  jiajier  c:cinnnents  in  trijilic:ate 
to  Elizabeth  M.  Mnrjihv,  .Sec:retarv. 
.Securities  and  Exc:hange  (Commission, 
lot)  F  Street  NE..  Washington,  UC 
2().'i49-l()0(). 

All  sulimissions  shcinld  refer  to  File 
Numher  ,SR-BX-201 3—011.  This  file 
niimlier  should  he  inc:lnclecl  on  the 
suhjec:t  line  if  email  is  used. 

To  helji  the  (Commi.ssion  jircic:e.ss  and 
review  vcinr  c:cimments  more  effic:ientlv, 
jilease  use  only  one  method.  The 
(Commission  will  jicist  all  cximments  on 
the  (Commission’s  Internet  Web  site 
[http://\\'\v\v. sec.gov/rales/sro.shtml}. 
(Cojiies  of  the  sulimission,  all  suhseejuent 


•■i.s  7Ks(l))(:i)(ii). 

■  17  CI'K  24ll.l<lli-4(0. 
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annindments,  all  written  statements 
with  respect  to  the  ])roposed  rule 
change  that  are  filed  with  the 
(ioininission.  and  all  written 
connnnnications  relating  to  the 
proposed  rule  change  between  the 
(iominission  and  any  person,  other  than 
tho.se  that  may  he  withheld  irom  the 
pnhlic  in  accordance  with  the 
provisions  of  .3  l)..S.(].  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission's  Fnhlic 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  (Copies  of  such  filing  also 
will  be  available  for  insjiection  and 
copying  at  the  principal  offices  of  the 
I'Cxchange.  All  comments  received  will 
be  posted  without  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
snlmiissions.  You  .should  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-HX- 
2013—011.  and  shonhl  he  submittei,!  on 
or  hidbre  March  13.  2013. 

Cei'  llie  (Conniiission.  hv  tlie  Ilivision  of 
Tnidin”  and  Ntarkets.  piirsiianl  to  delegalcul 
aulhorilv 
Kevin  M.  O'Neill. 

Dapiitv  Sacralarv. 

II  K  Doc.  I'ilod  2-l‘t-i;):  li:4.S  and 
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[Release  No.  34-68915;  File  No.  SR-Phlx- 
2013-14] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Pilot  Period  of  the  Trading  Pause  for 
Certain  NMS  Stocks 

I’eliniary  1.3.  201 3. 

I’ursuant  to  .Section  19(b)(1)  of  the 
.Securities  Exi:hange  Act  of  1934  (the 
“Act”) '  and  Rule  19b-4  thereunder,- 
notice  is  herebv  given  that  on  Febrnarv 
1.  2013,  NASDAQ  OMX  FHLX  LLC 
(“Fhlx”  or  “Exchange")  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Commission")  the  jirojio.sed  rule 
change  as  de.scrihed  in  Items  1  and  11 
below,  which  Items  have  been  jirepared 
by  the  Exchange.  The  (Commission  is 
jinblishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

"  17  Cl-R  2(l().:i()-:i(a)(12). 

'  15  ir.S.C.  7Ks(l>)(l). 

-  17  CI  K  240.1(ll)-4. 


!.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  extend  the 
trading  pan.se  pilot  in  certain  individual 
NM.S  stocks  when  the  jirice  moves  ten 
percent  or  more  in  the  jireceding  five 
minute  period,  so  that  the  |)ilot  will 
now  expire  on  the  earlier  of  the  initial 
date  of  operations  of  the  Regulation 
NM.S  Plan  to  Aildress  Extraordinarv 
Market  Volatility  or  February  4.  2014. 

The  text  of  the  projiosed  rule  change 
is  below.  Proposed  new  language  is 
italicized:  ])roj)osed  deletions  are  in 
brackets. 

"k  ^  "k  "k 

Rule  3100.  Trading  Halts  on  PSX 

(a)  Authority  to  Initiate  Trading  Halts 
or  Pauses 

In  circumstances  in  which  the 
Exchange  deems  it  necessary  to  ])rotect 
investors  and  the  iiuhlic  interest,  and 
pnrsnant  to  the  procedures  set  forth  in 
paragraph  (c): 

(1  )-(3)  No  change. 

(4)  If  a  |)rimary  li.sting  market  i.ssues 
an  individual  stock  trading  pause  in  any 
of  the  (Circuit  breaker  .Securities,  as 
defined  herein,  the  Exchange  will  pause 
trading  in  that  .security  until  trading  has 
resumed  on  the  primary  listing  market. 
If.  however,  trading  has  not  resinned  on 
the  primary  li.sting  market  and  ten 
minutes  have  passed  since  the 
individual  stock  trading  jiaiise  message 
has  been  received  from  the  responsible 
single  plan  processor,  the  Exchange  may 
resume  trading  in  such  stock.  The 
jirovisions  of  this  paragraph  (a)(4)  shall 
be  in  ef  fect  during  a  |)ilot  .set  to  end  on 
//le  (Hivlitn-  ofthn  inHicil  r/ufe  of 
operations  of  the  Regulation  NMS  Plan 
to  Address  Extraordinarv  Market 
Volatility  or  February  4.  2014(31.  During 
the  pilot,  the  term  “(Circuit  Breaker 
.Securities"  shall  mean  any  NM.S  stock 
except  rights  and  warrants. 

(h)-(c)  No  change. 
***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
Exchange  inchuled  statements 
concerning  the  pnrjiose  of  and  basis  for 
the  propo.sed  rule  change  and  discu.ssefl 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  sjiecified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A,  B,  and  (C  below,  of 
the  mo.st  significant  aspects  of  such 
statements. 


A.  Sell-Regnlaton'  Organi/Aition’s 
Statenuait  of  the  Purpose  of.  and 
Statntorv  Basis  for.  the  Proposed  Ride 
Change 

1.  Purpose 

On  )nne  19.  2910.  the  (Commission 
granted  accelerated  a])])roval  fora  pilot 
jieriod  to  end  December  19.  2919  of 
])roposed  rule  changes  submitted  by  the 
BAT.S  I’Cxchange,  Inc.,  NA.SDAQ  OMX 
BX.  Inc.,  (Chicago  Board  Ojitions 
Ext:hange.  Incoriiorated,  (Chicago  .Stock 
Exchange.  Inc.,  EDOA  Exchange,  Inc., 
ED(CX  Exchange.  Inc..  International 
.Securities  Exchange  LIXC.  The  NA.SDAQ 
.Stock  Market  LIXC  (“NA.SDAQ”).  New 
York  Stock  Exchange  LIXC  (“NYSE”), 
NYSE  MKT  LLC  ("NYSE  MKT”) 
(formerly.  NYSE  Amex  LIXC),  NY.SE 
Area,  Inc.  (“NY.SE  Area"),  and  National 
.Stock  Exchange,  Inc.  (collectively,  the 
“Ext;hanges”),  to  pau.se  trading  chiring 
jieriods  of  extraordinary  market 
volatility  in  .S&P  .'599  .stoc:k.s.  *  The  rules 
recpiire  the  Li.sting  Markets to  issue 
five-minute  trading  pauses  for 
individual  .sec:uritie.s  for  which  they  are 
the  primary  Li.sting  Market  if  the 
transaction  price  of  the  security  moves 
ten  |)ert:ent  or  more  from  a  ])rice  in  the 
jireceding  five-minute  period.  The 
Listing  Markets  are  recpiired  to  notify 
the  other  fCxchanges  and  market 
participants  of  the  imposition  of  a 
trading  jiause  by  immediately 
dis.seminating  a  sjiecial  indicator  over 
the  consolidated  tajie.  Under  the  rules, 
once  the  Li.sting  Market  issues  a  trading 
pause,  the  other  Exchanges  are  reciuired 
to  pau.se  trading  in  the  s(R:nrity  on  their 
markets.  On  .September  19.  2919,  the 
(Commi.ssion  approved  the  respective 
rule  filings  of  the  Exchanges  to  expand 
ap])lication  of  the  pilot  to  .securities 
comprising  the  Rn.ssell  1999"  Index  and 
sjiecified  Exchange  Traded  Products.'’ 

In  connec:tion  with  its  resumption  of 
trading  of  NM.S  Stocks  through  the 
NA.SDAQ  OMX  PSX  .system,  the 
Exchange  adopted  Rule  3199(a)(4)  so 
that  it  could  jiarticijiate  in  the  jiilot 
program.'’  On  .Sejitemher  29,  2919,  the 
Exchange  amended  Rule  3199(a)(4)  to 
include  stocks  comprising  the  Russell 
1999"  Index  and  sjiecified  Exchange 

‘  .SiM:iii  ilic!S  lOxcliiiii^i!  .\i:l  Ruhsisi!  No.  (>2252 
Oimo  1(1.  2(ri()),  75  l-'R  :i41H(i  (liiiK!  Hi.  2(110). 

^'IIk!  (orin  "l.isliTi”  Miirkiits"  i'(!li!rs  colliiclivolv  lo 
NY.Si:.  NY.S1-:  MKT.  NY.SK  Aicn.  and  NA.SDAQ. 

'■  .Socurilio.s  INcliango  Act  Ridiuiso  No.  (i2HH4 
(.S(!|)loiiil)i!r  10.  2010).  75  I  R  .5(i(i1K  (.Soploinhor  Hi. 
2010). 

''.S(H:ui  i(ic!S  l  Aclinnso  Act  Roloaso  No.  02077 
(Soplomlior  0.  2010).  75  l''R  aliO.'Tl  (.S(!pli!inlM!r  10. 
2010)  (.SR-l’lil.\-20 10-70). 
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Triutod  Products.^  On  Deceinluir  7, 

2010.  the  Exchange;  filed  an 
innn{;diately  eif(;ctive  filing  to  extend 
the  existing  i)ilot  i)rograin  for  four 
months,  so  that  the  pilot  would  expire 
on  April  11. 201 1.»  On  March  31. 2011. 
the;  Exchange  filed  an  innnediatelv 
effective  filing  to  extend  the  ])ilot  jieriod 
an  additional  four  months,  .so  that  the 
])ilot  would  ex|)ir{;  on  August  11. 2011 
or  the  date  on  which  a  limit  n])/limit 
down  mechanism  to  addr(;ss 
extraordinary  market  volatility,  if 
adopted.  ap])lie.s.’'  On  )nne  23.  2011,  the 
Oommission  approv(;d  the  expansion  of 
the  pilot  to  all  NMS  stocks,  hut  with 
different  pause-triggering  thresholds."’ 
On  Angicst  8.  2011,  the  Exchange  fil(;d 
an  immediately  effective  filing  that 
removed  language  from  the  rule  that 
tied  the  ex])iration  of  the  pilot  to  the 
adoj)tion  of  a  limit  u])/limit  down 
mechanism  to  address  extraordinary 
market  volatility,  and  further  extended 
the  pilot  period,  .so  that  the  pilot  would 
expire  on  lanuary  31,  2012."  On 
Novemher  18,  201 1 .  the  Exchange  filed 
an  immediately  effective  filing  that 
excluded  rights  and  warrants  from  the 
pilot.'-  On  lanuary  23.  2012.  the 
Oommission  approved  an  extension  of 
the  i)ilot  to  Inly  31. 2012.':’ 

On  May  31, 2012,  the  tiommission 
a])])roved,  on  a  pilot  basis,  the  National 
Market  System  IMan  to  Address 
I'Ntraordinarv  Market  Volatility."  This 
j)lan  creates  a  market-wide  limit  up- 
limit  down  mechanism  that  is  intended 
to  addr(;ss  extraordinary  market 
volatility  in  NMS  Stocks,  with  a 
planned  im])lementation  date  of 
Fehrnarv  4,  2013.  Once  imjjlemented, 
the  limit  nj)/limit  down  mechanism  to 
address  extraordinary  market  volatility 
will  render  the  current  stock  trading 
pause  pilot  du])licative  and 
unnecessary.  The  Exchange  filed  a  ruh; 
change  ])roj)osal  to  extend  the  single 

“  .Si!(:unli(!s  Kx(:li:iii»(!  Act  Kdixisi;  No.  ():U)04 
(.Si!|)tc!ml)(!r  2i),  2()1()),  75  FR  (>1547  (OctohiM'  5. 
2010)  (.SK-l’lilx-2010-12()). 

"  .Socuritios  Kxchiingo  .Xcl  Kdoa.si;  .No.  (>:1504 
(l)(!(:oinl)(ir  0.  2010).  73  I’R  7«:i04  (nociMnljor  15. 

2010)  (.SR-I>li)x-2010--174). 

‘'.Sociirilio.s  INctiangt;  Act  Rotixiso  .No.  04175 
(Apri)  4,  201  1).  70  FR  l‘)«2:i  (April  «.  2011 )  (.SR- 
l>lilx-201 1-044). 

.Socuriliiis  Fxcliangi!  ,\(;l  RdcNist;  No.  04755 
(linio  25.  201  1).  70  FR  5H245  ()imt!  20.  201  1)  (.SR- 
l’)il.x-201  1-004.  (■/  <;/.). 

' '  .S(!(:urilii!.s  lixcliangi;  Act  Ri!loas(!  No.  05005 
(/\ugu.sl  10.  201  1).  70  I'R  50001  (,\iigusl  10.  2011) 
(.SR-I>lilx-201 1-1  15). 

'- .S(!(:iirili(!S  lixcliaiigc!  Act  Release  No.  05015 
(Noveml)er  25.  201 1 ).  70  !■  It  741 15  (NovenilKn’  50. 

2011)  (.SR-I>ltlx-201  1-150). 

' '  .Securilies  Fxcliangi!  Act  Release;  No.  00210 
Oanuarv  25.  2012).  77  FR  4505  ()anuarv  27.  2012) 
(.SR-l>liix-2012-07). 

.Securities  lixcliange  Act  Rel(;as(;  No.  07001 
(May  51.  2012).  77  FR  55400  (limeO.  2012). 


stock  trading  pause  pilot  so  tliat  it  will 
now  ex])ire  on  E(;hrtiarv  4,  2013.  when 
the  limit  it])/liniit  down  mechanism  to 
address  extraordinary  market  volatilitv 
is  to  he  impl(;niented. 

rhe  Exchange,  in  conjunction  with 
the  l-ixchanges  and  EINRA,  recently  filed 
an  amendment  to  the  Plan  to  change  the 
date  of  initial  operations  of  the  Plan 
from  Fehrnarv  4,  2013  to  April  8,  2013. 
Accordingly,  the  Exchange  is  |)ro|)osing 
to  extend  the  expiration  of  the  trading 
pau.se  pilot  to  the  earlier  of  the  initial 
date  of  operations  of  the  Plan  or 
Fehrnarv  4,  2014  to  allow  adecpiate  time 
for  the  Plan’s  imjilementation.  'Flu; 
Exchange  believes  that  the  ])ilot 
|)rogram  has  been  successful  in  reducing 
the  negative  impacts  of  sudden, 
unanticipated  jirice  movements  in  the 
securities  covered  by  the  jiilot.  The 
Exchange  also  believes  that  an 
additional  extension  of  the  jiilot  is 
warranted  so  that  it  may  continue  to 
apply  the  circuit  breaker  to  reduce  the 
negative  impacts  of  sudden, 
miantici])ated  jirice  movements  until  it 
is  replaced  by  the  limit  ii])/liniit  down 
mechanism. 

2.  Statntorv  Basis 

The  statntorv  basis  for  the  proposed 
rule  change  is  S(;ction  OlhK.'i)  of  tin;  Act, 
which  recinires  the  rides  of  an  exchange 
to  promote  just  and  eipiitahle  iirinciples 
of  trade,  to  remove  imjiediments  to  and 
(lerfect  the  mechanism  of  a  free  and 
o])en  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  ]nil)lic  interest.  The 
Exchange  believes  that  the  change 
])roposed  herein  meets  the.se 
requirements  in  that  it  jiromotes 
uniformity  acro.ss  markets  concerning 
decisions  to  pait.se  trading  in  a  securitv 
when  there  are  significant  price 
movements,  which  promotes  just  and 
equitable  jirinciples  of  trade  and 
removes  inqiediments  to,  and  perfects 
the  mechanism  of,  a  free  and  open 
market  and  a  national  market  .system. 
Additionally,  extension  of  the  pilot 
until  the  earlier  of  the  initial  date  of 
operations  of  the  Plan  or  Eehriiarv  4, 
2014  would  allow  the  jiilot  to  continue 
to  operate  without  interriqition  while 
the  lixchange  and  the  Commission 
further  a.ssess  the  effect  of  the  pilot  on 
the  marketjilace  or  whether  other 
initiatives  should  he  adopted  in  lien  of 
the  current  ])ilot,  which  contributes  to 
the  protection  of  investors  and  the 
public  interest. 

'"’.Sucui  itios  Fxcliiingi;  Act  R(;)(;asi;  No.  (17557 
()u)y  50.  2012).  77  FR  40.54(1  (Aiigii.st  5.  2012)  (.SR- 
l’lilx-2012-!l‘l). 


B.  S(iIf-B(:t’iil(itory  Organi/Ait ion's 
Stnteinont  on  Bnrdon  on  Coinpotiiion 

The  Exchange  doits  not  believe  that 
the  propo.si;d  ride  change  will  ri;.snlt  in 
any  burden  on  competition  that  is  not 
necessary  or  ajiprojiriate  in  furtherance 
of  the  pnr])ose.s  of  the  Act.  as  amended. 
The  propo.sed  changes  are  being  made  to 
extend  the  ()])erati()n  of  the  trading 
jiaiise  pilot  until  the  earlier  of  the  initial 
date  of  o])erati()n.s  of  the  Plan  or 
Fehrnarv  4,  2014  would  allow  the  |)ilot 
to  continue  to  operate  without 
interriqition  until  inqilementation  of  the 
Plan,  which  contrihutiis  to  the 
protection  of  investors  and  the  public 
interest.  Other  competing  iKiuitv 
exchanges  are  subject  to  the  same 
trading  pause  requirements  specified  in 
the  Plan.  Thus,  the  propo.sed  changes 
will  not  im|)o.se  anv  burden  on 
competition  while  iiroviding  trading 
pause  reijnirerients  s])(;(:ifie(l  in  the 
Plan. 

C.  Solf-I{o<>nIatoiy  Organization’s 
Stalainant  on  Ooniinants  on  the 
Proposed  Bale  Change  Beeeived  Prom 
Members.  Participants,  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Cihange  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  propo.sed 
rule  change  ])nr.snant  to  .Section 
l‘)(h)(3)(A)(iii)  of  the  Act  '"  and  Rule 
lt)l)-4(i)((i]  thereimder.'^  Because  the 
jirojio.sed  ride  change  does  not:  (i) 
.Significantly  affect  the  (irotection  of 
investors  or  the  public  interest;  (ii) 
inqiose  any  significant  burden  on 
conqietition:  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
CCommi.ssion  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
propo.sed  rule  change  has  become 
effective  pursuant  to  .Section  19(h)(3)(A) 
of  the  Act  and  Rule  19h-4(f)((i)(iii) 
thereunder. 

A  (iroposed  rule  change  filed  under 
Rule  19l)-4(f)((i)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing,  flowever,  pursuant 
to  Rule  19h-4(f)((i)(iii)."'  the 

I"  15  U..S.(:.  71i.s(li)(5)(A)(iii). 

'■  17  (I’ll  241).  l!)l)-4(t)(()).  In  addition.  Ruli;  lOl)- 
4(ll(())  r(;(|inii;.s  tin;  Fx(lnini>i;  In  •’ivi;  tin; 
Connni.s.sion  writli'ii  nolict;  ol  lln;  Fx(;lian”(;'s  inUail 
to  till;  lln;  proposod  nil;;  clnni”;;.  alon^  witli  a  liri(;f 
doscriplion  and  U;xl  of  tin;  propos(;d  rnlt;  t.lian^t;. 
al  l(;asl  livi;  Ini.sinnss  days  |)i'ioi'  to  lln;  dali;  ol  lilinf; 
ol  tin;  pi'opos(;d  ndi;  clianfit;.  or  such  sln)ili;r  linn; 
as  dt;si}inali;d  by  lln;  Coininission.  Tin;  Fx(:lian”o 
has  .satisrn;d  this  rt;(|nir(;nn;nl. 

17  CFR  24l).H)l>-4(ll((i). 

17  CFR  24().l<)l)-4(f)((i)(iii). 
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Commission  may  designate  a  sliorter 
time  if  such  action  is  consistent  with  the 
protection  of  inv(!stors  am!  tin;  |)ul)lic 
interest.  The  Hxchange  has  asked  the 
Commission  to  waive  the  3()-dav 
operative  delay  so  that  the  propo.sal  may 
lMM;om(!  o|)erative  imnuuiiateiv  upon 
filing.  The  Commission  believes  that 
waiving  the  3()-(lav  operative  delay  is 
consistent  with  the  prot(H;tion  of 
investors  and  tin;  public  interest 
lM;canse  such  waiver  would  allow  the 
jhlot  program  to  continue 
nninterrnj)ted.  Accordingly,  the 
Commission  her(;hy  grants  the 
Kxchange’s  retpiest  and  designates  the 
|)roposal  operative  upon  filing.-" 

At  any  time  within  (it)  davs  of  the 
filing  of  such  j)roj)osed  rub;  change,  the 
('.ommi.ssion  summarilv  may 
temporarily  susjiend  such  rule  change  if 
it  appears  to  the  (kjmmission  that  such 
action  is  necessarv  or  apj)ropriate  in  the 
public  interest,  for  the  ])rotection  of 
inv(;stors.  or  otherwise  in  furtherance  of 
the  purpo.ses  of  the  Act. 

IV.  Solicitation  of  (nmmients 

lnterest(;d  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wheth(;r  the  pro])os(;d  rule 
change;  is  consi.st(;nt  with  the  Act. 
Comments  mav  he  suhmitt(;d  hv  anv  of 
tin;  following  m(;lhods: 

EUu  tronic  (Ayminants 

•  ll.se;  the  (knnmission's  Interiu;! 
connn(;nt  form  (/j///;.//n'un'..ser;.goi'/ 
riil(;s/sr().shtnil)-.  or 

•  S(;nd  an  email  to  riila- 
conuiianls&sac.f’ov.  Pl(;ase  inchuh;  File 
Nnmh(;r  .SR-Fhix-2()1 3-14  on  the 
subject  line;. 

P(il)(U'  (U)mnwnts 

•  .S(;nd  pap(;r  comm(;nts  in  triplicate 
to  Fli/.ah(;th  M.  Mnr|)hy.  Se;cretary. 
.S(;cnriti(;.s  and  Fxchange;  (Commission. 
100  F  .Stn;(;t  NF..  Washington.  DC 
20.'}4‘)-10‘)0. 

All  submissions  shouhl  r(;f(;r  to  Fib; 
Nnmh(;r  .SK-Fhlx-201 3-14.  This  fib; 
number  should  be  includ(;d  on  the; 
.subj(;ct  liiu;  if  (;mail  is  u.sed.  To  helj)  tin; 
(Commission  proc(;ss  and  r(;vi(;w  your 
comm(;nts  more;  (;ffici(;ntlv.  |)b;as(;  use; 
only  oik;  m(;thod.  Thi;  (Commission  will 
|)ost  all  comim;nts  on  the  (Commission's 
lnt(;riK;t  \V(;h  site;  (/)t/p;//u’u  u'..se;e;.gen'/ 
nilas/svo.shtiul).  (Ceijiies  of  the; 
submissiein,  all  suhse;e|ue;nt 
ame;nehne;nts.  all  writle;n  stateme;nts 
with  re;spe;e:t  te;  the;  pre)pe)se;el  rub; 

-"F(ir  juirpciMrs  iiiilv  ol  waivinj*  IIk;  SO-dav 
(■|)(!rativ(!  (lola\ .  lilt!  e  )(iiiiinissi<in  has  cfinsidcrail  llu! 
pi'fiposi^d  ndo's  impact  mi  (dlicimicv.  competition, 
and  capital  lormalion.  St-c  l.a  n..S.C.  TSed). 


ediange  that  are;  fileel  with  the 
(Ce)mmis.sie)n.  anti  all  written 
t;t)mmunii:atie)ns  relating  te;  the; 
propeesetl  rub;  tliange;  he;twt;t;n  the 
(Ct)mmissie)n  .ind  ;mv  per.se)n.  othe;r  than 
the)se  thiit  may  he;  withhebl  frenn  the; 
puhlie:  in  iit;e:t)relant;e  with  the; 
provisieins  t)f  5  ll.,S.(C.  .').')2.  will  be; 
available  fe)r  \Vt;l)  site  vie;wing  :md 
|)rinting  in  the;  (Commission's  Puhlie: 
R(;fe;re;nt;e;  Re)tim.  100  F  .Stre;et  NIC.. 
Wiishinglon,  IXC  20.'i40.  on  t)ffit;iiil 
business  elays  lM;lwt;en  the  htturs  of 
10:00  a.m.  anti  3:00  ii.ni.  (Copit;s  e)f  sue:h 
filing  alst)  will  he  iivailabb;  ft)r 
inspe;t:tion  anti  t:t)pying  at  the  prine:i])al 
offit:e  t)f  the  IiCxt:hange.  All  t.etmments 
n;t:eiveel  will  he  persted  witluiut  e:hange: 
the  (Ctimmissitm  eloes  nett  edit  personal 
ielentifving  inft)rtnatit)n  fre)m 
siihmissieius.  Yeiu  shtiubl  submit  t)nly 
informatitin  that  yt)u  wish  te;  make 
])uhlit:ly  available.  All  suhmissitins 
shttuhl  refer  tet  Fib;  Niimher  SR-Phlx- 
2013-14  anti  shouhl  be;  suhmitteel  on  or 
l)efe)ri;  Mare:h  13.  2013. 

l''()r  llu;  (Coiiiiiiission.  liv  llu;  llivision  ol 
Trading  mul  Mark(;ls.  pnrsuanl  to  (l(;b;gal(;(l 
anllioritx'.-' 

Ki;viii  Nt.  ()’Ne;ill, 
l)c])iit\'  Si‘(:rff(irv. 
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BILLING  CODE  8011-01-P 

SOCIAL  SECURITY  ADMINISTRATION 

[Docket  No.  SSA-201 2-0006] 

Social  Security  Ruling,  SSR  13-2p.; 
Titles  II  and  XVI:  Evaluating  Cases 
Involving  Drug  Addiction  and 
Alcoholism  (DAA) 

AGENCY:  Se)e:ial  .St;t:urity  Allministration. 
ACTION:  Notie:e;  of  .Soe:ial  .St;e:uritv  Ruling 
(S,SR). _  ' 

SUMMARY:  We  are;  giving  nt)tit:e;  of  S.SR 
13-2p.  in  whit:h  we;  e;xplain  our  polit:ie;s 
for  how  we  e:onsieb;r  whe;ther  “elrug 
aeblie:tie)n  anti  ab:e)holism”  (DAA)  is 
mati;rial  to  our  ib;tt;rmination  of 
disability  in  ili.sahility  i:laim.s  anil 
e:ontinuing  elisahility  rt;vie;ws.  This  SSR 
rese:inel.s  anil  re;])lae:e;.s  .S.SR  82-00,  Titb;s 
II  anil  XVI;  Fvaluation  of  Drug 
Aeblie:tie)n  anil  Ab:e)holism.  This  .S.SR 
oh.se)b;le;s  fCM  00-200. 

DATES:  Effactiva  Data:  Mare:h  22.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Che;ryl  Williams,  ()ffie:e;  of  Disability 
Programs,  ()ffii:e;  of  Me;elie:al  Listings 
lm|)rove;me;nt.  .Se)e:ial  .Se;e:uritv 
Aehninistration,  0401  .Se;e:urity 
Houlevartl.  Baltimore;,  MD  2123.')-()401. 

17  CI-’K  2lll),:«l-:Ua)(12l. 


(410)  00.'5-1020.  or  TTY  l-800-32.'i- 
0778. 

SUPPLEMENTARY  INFORMATION:  Although 
.'j  U..S.(C.  .'5.'i2(a)(l)  anil  (a)(2)  do  not 
rt;eiuire;  us  to  publish  this  .S.SR,  we  are 
tloing  .so  in  ae:e:orelant:(;  with  20  (CFR 
402.3.'j(l))(l). 

.S.SRs  make  available;  to  the  inihlie: 
])n;t:(;dential  dee:isions  relating  to  the; 
l'’e;tb;ral  obl-age,  survivors,  disability, 
supplemental  se;t:urity  iiu:ome;,  spee:ial 
veterans  l)ene;fits.  anti  hlae:k  lung 
hene;fits  programs.  .S.SRs  may  be  baseel 
on  tb;tt;rminations  or  (b;t:isie)ns  maeb;  at 
all  levels  of  aelministrative  ailjuelie:ation. 
Federal  t:ourt  tb;e:isions.  Commissioner's 
tb;e:isions.  opinions  of  the  ()ffit:e  of  the 
Ceneral  (Counsel,  or  other 
interpretations  of  the  law  and 
ri;gulatie)ns. 

Although  .S.SRs  do  not  have  the  same 
fort:e;  anil  effet:t  as  statutes  or 
rt;gulations,  thev  art;  binding  on  all  of 
our  e:ompoiu;nts.  20  CFR  402.3.'5(b)(l ). 

This  .S.SR  will  he  in  effe;t:t  until  we 
publish  a  notit:e  in  the;  Federal  Ri;giste;r 
that  re.st:intls  it  or  publish  a  nt;w  .S.SR 
that  replae:t;s  or  modifit;s  it. 

(Ciitalog  of  l'’(;(l(;riil  nonu;sli(:  Assistance;. 
Progniin  Nos.  ‘.Ki.OOl  .Socied  .Si;c.iirily — 
ilisaliilitv  Insiinnice;;  ‘Hi.OOti  .Sii))|)l(;m(;nt;d 
.S(;(;urilv  Income;.) 

l)ale;el:  l'’e;l)nmr\'  12.  2013. 

Mii:liai;l  ).  Astriii;. 

(Aiininissioiicr  of  Social  Scciirilv. 

POLKCY  INTERPRETATION  RIILINC 

TITLES  II  AND  XVI:  EVALlIATINfC 
(CASES  INVOLVINC  DRIK; 

ADDUCTION  AND  AL(COH()LISM 
(DAA) 

This  .Sot:ial  .Se;t;urity  Ruling  (.S.SR) 
re;,se;inels  ami  replat:i;s  .S.SR  82-00: 

"Titles  II  and  XVI:  Evaluation  of  Drug 
Aeblit:tion  anil  Ab;ohe)lism." 

PURPOSE:  This  S.SR  explains  our 
polie:i(;s  for  how  we  t:onsider  wlu;ther 
“elrug  atblie;tion  anti  ale:oholism”  (DAA) 
is  a  e:ontril)uting  fae:tor  material  to  our 
eb;te;rmination  of  elisahility  in  di.sability 
i:laims  ami  e:ontimung  elisahility 
re;views.' 

'  l•'e)r  simplieatv.  we;  r<;le;r  in  this  .S.SK  emh  lei 
iiiitiid  aehilt  elidms  ieir  disiihility  l>(;ne;lils  imele;r 
tille;s  II  iiiiel  X\'l  eitllie;  .Seiclal  .Sccmilv  Ae:t.  ami  lei 
the;  sle;p.s  ol  the;  se;e|eie;nlial  e;vahialimi  pn)e:e;ss  we; 
else;  to  el(;le;rmin;;  disiihility  in  those;  ediiims.  20  ( 
404.1520  iinel  4  lti.020.  I  he;  polie:y  inte;i preetiitiems  in 
this  .SSU  iipplv  to  id!  othe;i'  e;iisi;s  in  whieli  we;  must 
niiike;  di;te;nninalions  ahont  elisiiliiiit v.  inelneling 
elaims  ol  i:hileh'i;n  (that  is.  pe;oph;  who  Inive;  not 
attiiinoel  iige;  IK)  who  iippK  lor  he;ni;lils  hiisoel  on 
elisiihility  nneli;r  title;  XVI  ol  the;  Ai:l. 
rceli;ti;rminiilions  ol  the;  elisiihiiilv  eil  e:hildre;n  wliei 
we;ie;  n;e:e;ivin”  he;ne;lits  nnele;r  title;  X\'l  whein  the;y 
altiiiimel  age;  IK.  and  e:eintiiming  elis.ihilily  |■e;vie;w.s 
ol  iiehdts  anel  chileh'e;n  nnele;r  tithes  II  iind  XVI  eit  the; 
Ae:t.  20(:i  K  404.1.504.  41().tl24.  41I).0K7.  410.004. 
iind  410.004.1. 
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■v,o  223((1), 

22>ni].  1()14(a).  and  l(il4((:]  oftlu!  Social 
Snciinty  Act,  as  ainondod;  Rooidations 
No.  4,  siibparf  P,  sections  404.1502 
404.1505.  404.1508.  404.1500.  404  1512 

404.1513.  404.1517.  404. 151!)a, 
404.1520,  404.1521, 404.1523.  404.1527, 
404. 1 528.  404. 1 530.  404. 1 535,  404. 1 500 
404.1 504,  and  a])])ondix  1 ;  and 
Kcfliiliilions  No.  Ki.  snhpart  I,  s(;ctions 
410.002.  410.005.  410.000.  410.008. 

4  1 0.ttOt).  410.5)1 2,  41 0.5)1  3,  41 0.5)1  7 

410.5) 15)a.  410.5)20.  410.5)21 . 410.5)23, 

410.5) 24,  410.5)24a,  410.5)20a,  410.5)27. 

410.5) 28.  410.5)30.  410.5)35.  410  000 

410.5) 87,  410.5)5)4.  and  410.5)04a 
INTRODUCTION:  In  this  SSR.  wo 

cmisolidato  information  from  a  variety 
of  sources  to  exjdain  our  DAA  policy.' 

We  include  information  from  onr 
regulations,  training  materials,  and 

tliie.sth)n-and-answ(!r  (Q^<;A)  responses. 

\\e  also  ba.se  the  SSR  on  information  we 
obtained  from  indiyidnal  medical  and 
hpd  experts,  the  Suhstance  Abuse  and 
Mental  Health  Services  Adinini.stration 
in  the  U.S.  Department  of  Health  and 
Hinnan  Services,  and  onr  adjudicative 
ox])erience. 

POLICY  INTERPRirrATlON: 

(UmoKi! 

ii.  Sections  223(d)(2)(C]  and 
yil4(a)(3)(J)  of  the  Social  Security  Act 
Aot)  iirovide  that  a  claimant  ••.shall  not 
lie  considered  to  be  disabled  *  *  *  if 
nh.^obolism  or  drug  addiction  would 

*  *  a  contributing  factor  material 

to  the  (mmnn.ssioner’s  determination 
that  the  individual  is  disabled.”  When 
we  adjudicate  a  claim  for  di.sabilitv 
insurance  benefits  (DIB).  Supplemental 
Security  Income  (SSI)  payments  ba.sed 
on  disability,  or  concurrent  di.sabilitv 
olaiins  include  evidence  from 
acceptable  medical  .sources  as  defined  * 
in  20  CFR  404.1513  and  20  CFR  410  01  3 

o.stabli.shing  that  DAA  is  a  medically'  '  ‘ 

determinalile  impairment(.s)  (MDI)  and  ^ 

we  determine  that  a  claimant  is  di.sabled  , 
considering  all  of  the  claimant’s  ‘ 

inedically  determinable  impairments  ' 

(MDls),  we  must  then  determine  1 

whether  the  claimant  would  continue  to 
h(!  di.sabled  il  he  or  she  .stopped  using 
drugs  or  alcohol;  that  is.  we  will 
dotermine  whether  DAA  is  “ma/er/a/”  H 

tothelmdingthat  the  claimant  is 
(liS(il)l(Hl.  20  404.1525  and  41  (i. 025 

See  Question  2  for  ailditional  .  , 

inlormation. 

h.  The  information  that  follows.  J 

pre.sented  in  (jiiestion  and  answer  (Q&A)  \ 

format  with  illu.strative. scenarios  '} 

provides  specific  detail  and  examples  to  [ 
oxplain  our  DAA  iiolicy.  Question  1 
.s])ecilie,s  the  MDIs  we  consider  under  ~ 
onr  DAA  imlicy.  Different  Q&As  will  A( 
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iipiily  during  the  adjudication  of  a 
Id  specific  claim  ba.sed  upon  the  evidence 
111  that  case.  All  adjudicators  must 
Jirovide  sullicient  information  in  their 
4.  determination  or  decision  that  explains 
llie  rationale  .sui)|)orling  their 
7,  determination  of  the  materiality  of  DAA 
d.  so  that  a  subseipient  reviewer 

con.sidering  all  of  the  evidence  in  the 
ca.se  record  is  able  to  understand  the 
lia.sis  lor  the  materialilv  finding  and  the 
determmation  of  whether  the  claimant 
IS  di.sabled.  Question  14  specifies  what 
inlormation  adjudicators  must  include 
111  a  determiiiatioii  or  decision  that 
requires  a  finding  of  the  materiality  of 
DAA  to  the  determination  that  the 
claimant  is  di.sabled. 

fast  of  Questions 

1.  //oir  do  we  dofina  I  ha  tanii  “DAA  "? 

2.  What  is  oar  DAA  policy? 

:  3.  IF/?en  do  ive  nuikc  a  DAA 

luatai'iality  determination? 

4.  How  do  ive  determine  whether  a 
claimant  has  DAA? 

.5.  How  do  ire  determine  materiality''" 
h.  W’hat  do  ire  do  if  the  claimant's 
other  physical  hnpairment(s}  improye  to 
the  point  oj  nondisahility  in  the  absence 
oj  DAA? 

7.  W’hat  do  ire  do  if  the  claimant's  co- 
ocenrrmo  mental  disorderlsj  improye  in 
the  absence  of  DAA? 

8.  117m/  eyidence  do  ire  need  in  cases 
inyolyiny  DAA? 

5).  How  do  ire  consider  periods  of 
obstinence? 

I  note  a  claimant's 
credibility  in  cases  inyolying  DAA? 

11.  How  do  we  establish  onset  in  DAA 
cases? 

12.  (.an  failure  to  follow  prescribed 
treatment  be  an  issue  in  DAA  cases? 

13.  I17jo  is  responsible  for 
determ ining  mat eria lity? 

14.  W'hat  explanations  does  the 
determination  or  decision  need  to 
contain? 

15.  How  should  odjndicators  consider 
I'cderal  district  and  circuit  court 
decisions  about  DAA? 

I.  How  do  ire  define  the  term  “DAA ''? 

a.  Although  the  terms  ••drug  ! 

addiction"  and  ‘•alcoholi.sm""are 
inedically  outdated,  we  continue  to  u.se  ' 
the  terms  because  they  are  u.sed  in  the 
Act.-  ■  I 

I.  \Villi  one  exception— nicotine  u.se  I 

disorder.s— we  define  the  term  DAA  as  I 
Substance  Use  Disorders;  thnt  is,  ' 

Substance  Dependence  or  Substance  ■ 

^dmse  as  defined  in  the  latest  edition  of  r 
Ihe  Diagnostic  and  Statistical  Manual  of  ^ 

‘^tf^ntal  Disorders  (DSM)  imhVishml  by 


the  American  P.sychiatric  As.sociation.  * 
See  Question  4.  In  general,  the  DSM 
defines  Substance  Use  Disorders  as 
maladaptive  |Kittern.s  of  substance  u.se 
thfit  loful  to  clinically  significant 
iinpainnont  or  distross.  * 

II.  I  here  are  two  Sub.stance-Induced 
i.sorders  that  we  consider  under  the 
jlcfinition  of  DAA  becau.se  they  may  be 
ong  lasting  or  permanent.  Substance- 
Induced  Per.si.sting  Dementia  and 
Substance-Induced  Persisting  Amnestic 
Di.sorder  last  beyond  the  usual  duration 
ot  substance  intoxication  and 
withdrawal.  Sub.stance-Induced 
l^ersisting  Dementia  refers  to  the 
development  of  multiple  cognitive 
deficits  that  include  memory 
iinjiairment  and  at  least  one  Of  the 
following  cognitive  disturbances: 
aphasia,  apraxia,  agnosia,  or  a 
di.sturbance  in  executive  functioning.  To 
document  this  condition,  there  must  be 
evidence  from  the  medical  history, 
physical  examination,  or  laboratory 
findings  showing  that  the  deficits  are 
due  to  the  per.si.sting  effects  of  sub.stance 
u.se.  Sub.stance-Induced  Per.si.sting 
Amnestic  Di.sorder  refers  to  a 
combination  of  multi])le  meniory 
deficits  that  significantly  impair  .social 
or  occuiiational  functioning  and 
represent  a  significant  decline  from  a 
jnevious  level  of  functioning.  To 
document  this  condition,  the  evidence 
iiiu.st  establish  that  the  deficits  are 
clearly  due  to  the  persisting  effects  of 
siibstancej  abuso. 

b.  Substance  ( 'se  Disorders  are 
diagnosed  in  jiart  by  the  presence  of 
maladaptive  u.se  of  alcohol,  illegal 
drugs,  j)re.scription  medications,  and 
toxic  .sub.stances  (such  as  inhalants).- 
For  this  reason.  DAA  does  not  include: 

•  Fetal  alcohol  syndrome. 

•  Fetal  cocaine  exposure,  or 


.sections  V2:i(,l)(2)((;)  nn.l  Hil4(;.)(:i)())  „) H,,, 


‘Ainericaii  l'syc:liiatnc  Associalidn  (Al>,\) 
and  Slalisliral  Manual  ofManlal 

ttavisian.  IDSMMV- 

//;.  Uashjnolon.  DC  (2(10(1).  When  ue  |.nhlishe,l 
(his  .S.SK  (In;  AI>A  us.al  Die  lenn  ■  (li^pendence.  • 

I  (H!  .VI  .\  was  (:onsi(l(!i  in<i  (:lianHin<>  Ihe  t(!rin 

nSNr'v ■■  'll  I'Tlhcninin-. 

llmnr  is  no  snhslanli\  e 
(litlerence  helween  Ihe  I  wo  lenns. 

'See  D.SM-IV-TR  p.  107.  Criteria  lor  .Snhslance 
Dopinulence  and  p.  loo  lor  .Snhslance  Ahnse. 

Disorders 

iiiuh.r  DAA.  Sauu-  individuals  who  drink  lan-e 
mn.iunls  otcollee  display  some  aspects  of  " 
d.MMindence  on  caffeine  and  exhihil  loleranceand 
perhaps  ivithdrawal.  I  lowever.  Ihe  data  are 
insulhcienl  at  this  time  to  determine  whether  these 
.s\  mploms  are  assoraaled  with  clinically  si-nificant 
inipairmenl  that  meets  the  criteria  for  Snhslance 
Oepemdence  or  Snhslance  .Vhnse."  l)S.\l-l\'-Tll  p 

2.11.  Tims,  il  is  not  appropriate  to  make  a 

<  tilerimnation  of  materiality  hecansea  claimant 
(  links  collee  to  excess  and  may  have  heen 

1  OM “  (:“'leine-hidnced  Disorder.  Tlie 
irSM-|\  _  1  K  does  not  include  diaj^noses  lor 
Calleme  Dependence  or  Caffeine  Ahnse. 
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•  Addiction  to,  or  use  of.  pre.scription 
medications  taken  as  prescribed, 
including  metliadone  and  narcotic  pain 
medications. 

A  claimant's  occasional  maladaptive 
use  or  a  history  of  occasional  prior 
maiada])tive  use  of  alcohol  or  illegal 
drugs  does  not  establish  that  the 
claimant  has  a  medically  determinable 
Subsianca  I  /se  Dis()r(i(^r.  See  Questions 
4  and  8. 

c.  Although  the  DSM  includes  a 
category  for  nicotine-relatiul  disorders, 
including  nicotine  dependence,  we  will 
not  make  a  determination  regarding 
materiality  based  on  the.se  disorders.'^ 

2.  What  is  our  DA  A  policy? 

The  key  factor  we  will  examine  in 
rletermining  whether  drug  addiction  or 
alcoholism  is  a  contributing  factor 
material  to  the  determination  of 
di.sahilitv  is  whether  we  would  still  find 
a  claimant  disahled  if  he  or  she  stoppcul 
using  drugs  or  alcohol. 

a.  I^AA  is  not  material  to  the 
determination  that  the  claimant  is  under 
a  disability  if  the  claimant  would  still 
meet  our  definition  of  disabilitv^  if  he 
or  she  were  not  using  drugs  or  alcohol. 

If  DAA  is  not  material.  w(!  find  that  the 
claimant  is  di.sahled." 

I).  DAA  is  material  to  the 
d(;termination  of  disability  if  the 
claimant  would  not  meet  our  definition 
of  disability  if  lu!  or  she  weia?  not  using 
drugs  or  alcohol.  If  D/\/\  is  material,  we 
find  that  the  claimant  is  not  disahled. 


3.  When  do  u’e  make  a  DAA  niateri(ditv 
determimdion? 

a.  Under  thi;  Act  and  our  regulations, 
we  mak(!  a  /)/\/\  materialitv 
determination  only  when: 

i.  \Ve  have  medical  evidence;  from  an 
acc(;ptahle  medical  source;  establishing 
that  a  eilciimemt  has  a  Substance  Use 
Disorder.  <mel 

ii.  We  finel  that  the;  e;l;um;mt  is 
elisahleel  e:e)nsiele;ring  eill  impiiirments. 
ine:leieling  the;  DAA.'' 

h.  We  ele)  neit  ineeke  a  eiete;rminatie)n 
re;gareling  materi(dity  \{  ;i  e;hiimant  has  a 
history  e)f /)/\/l  th.it  i,s  ne)t  re;le;vant  te;  the; 
])e;rie)el  nnele;r  ceensieleration. 

4.  How  do  u'(^  determine  whether  a 
cUumant  has  DAA? 

Suh)e;e:t  te)  the;  e;xe:e])tie)n  re;gareling 
nie;otine  use  disorders  in  Que;.stie)n  1 
ahe)ve;,  a  e:laimant  has  DAA  eenly  if  he  e)r 
she  hies  a  me;elie:ally  el(;te;rminahle; 
Substance  I  /se  Disorder.  The;  DSM 
inclueles  all  meelie:ally  ele;terminahle; 
Substance  Use  Disorders;  the;re;fe)re;.  we; 
ele)  ne)t  leeeiuire  aeljuelie.ateers  to  ielentifv  a 
s])e;cifie:  DAA  eliagne)sis  in  the;  DSM.  \Ve; 
eise  the;  same;  ride;s  fe)r  ele;te;rmining 
whe;the;r  a  e:laimant  hiis  ii  Substance  Use 
Disorder  iis  we;  eise;  fe)r  ieny  either 
me;elie:ally  eleterminahle  physie.al  e)r 
mentiil  impiiirment.  Se;e;  Questiein  8. 

.').  How  do  ee  e  determine  materialitv? 

a.  Burden  of  Proof.  The;  e:laimant  lues 
the;  hurelen  e)f  pieeving  elisahility 
thie)eighe)ut  the;  seeiuenliiel  e;valuatie)n 
l)re)e;e;ss.  Oeir  eenly  hurelen  is  limiteel  to 


pi'e)eiue:ing  eviele;ne:e;  that  we)rk  the; 
e:liii)ni)nt  e:im  ele)  exists  in  the;  natieiual 
e;e:e)ne)my  at  .step  5  e)f  the;  .se;eiue;ntial 
e;viihi€itie)n  ])i'e)e:e;ss.  Se;e;  20  UFR 
4()4.1.'‘)12.  404.1. 'son,  410.012.  anel 
410.000.  Whe;n  we;  ai)ply  the;  steps  e)f  the; 
se;e|eie;nti<)l  eviiluiitiein  a  se;e:e)nel  time;  te) 
ele;te;rmine;  whether  the  e:laim<mt  weiidel 
he;  elisiihle;el  if  he;  e)r  she  were;  ne)t  eising 
elrugs  e)r  ale:e)he)l,  it  is  e)eir  leengstiineling 
])e)lie;v  th.it  the;  eil.iimanl  e;e)nlinue.s  te) 
hiive  the;  hurele;n  eif  pre)ving  elisahility 
thre)ughout  the  DAA  materi.ility 
iinalysis.  The;re;  ele)e;s  neit  have;  te)  he; 
e;viele;ne:e;  fremi  .i  i)e;rie)el  e)f  ahstine;ne:e;  fe)r 
the  e:laimant  te)  meet  his  e)r  her  burden 
e)f  ])re)ving  elisahility.  Se;e;  Que;stie)n  0, 
.se;e:tie)n  (el)  (i). 

1).  D/\/\  Evaluation  Process.  We 
elescrihe;  varieeus  ceinsieleratieins  that 
may  a])])ly  when  we;  deciele  whe;ther  we 
miKst  e:e)nsieler  the  issue;  e)f  materi(ditv 
anel,  if  so,  whether  DAA  is  niate;rial  te) 
the;  eleterminatie)!)  of  elisahility.  In  this 
SSR,  we  aelelress  these  e:e)nsiek;ratie)ns  as 
a  "DAA  e;valuatie)n  pre)e;e;s.s’'  in  a  se;rie;s 
e)f  six  ste;])s.  Althenigh  the;  slejis  are  in 
a  le)gie:<il  e)rele;r  fre)m  the;  simplest  te)  the; 
me)st  e:e)mple;x  e;ase;s,  we;  ele)  ne)t  re;e]uire; 
e)ur  eieljuelie:ate)rs  te)  fe)lle)w  the;m  in  the; 
eireler  we;  preeviele.  l'’e)r  example,  when 
DAA  is  the  only  im])airme;nt 
aeljuelie:ate)rs  e;an  ge)  eliree:tly  te)  step  three; 
emel  ele;ny  the;  e:laim  he;e;;ui.se;  DAA  is 
m.iterial. 

In  the;  se;e:lie)ns  theit  fe)lle)w.  we  ])re)viele; 
me)re;  eletails  ahenit  the;  DAA  Evaluatie)n 
Pre)cess. 


1 .  Does  the  claimant  have  DA/t?  . 

2.  Is  the  claimant  disabled  considering  all  impairments,  including  DAA7 

3.  Is  DAA  the  only  impairment?  . 

4.  Is  the  other  impairment(s)  disabling  by  itself  \while  the  claimant  is  de¬ 
pendent  upon  or  abusing  drugs  or  alcohol? 

5.  Does  the  DAA  cause  or  affect  the  claimant’s  medically  determinable 
impairment(s)? 

6.  Would  the  other  impairment(s)  improve  to  the  point  of  nondisability 
in  the  absence  of  DAA? 


a.  No — No  DAA  materiality  determination  necessary. 

b.  Yes — Go  to  step  2. 

a.  No — Do  not  determine  DAA  materiality.  (Denial.) 

b.  Yes — Go  to  step  3. 

a.  Yes — DAA  material.  (Denial.) 

b.  No — Go  to  step  4. 

a.  No — DAA  material.  (Denial.) 

b.  Yes — Go  to  step  5. 

a.  No — DAA  not  material.  (Allowance.) 

b.  Yes,  but  the  other  impairment(s)  is  irreversible  or  could  not  improve 
to  the  point  of  nondisability — DAA  not  material.  (Allowance.) 

c.  Yes,  and  DAA  could  be  material — Go  to  step  6. 

a.  Yes — DAA  material.  (Denial.) 

b.  No — DAA  not  material  (Allowance.) 


I’lu;  following  an;  detailed 
(;xplanation.s  of  (;ach  .stej). 

a.  Step  1:  Does  the  claimant  have 
DAA?  If  the  evidence  do(;s  not  establish 
DAA.  th(;n;  r:an  he;  no  issue  of  DAA 


'•\\v.  havi!  liirtlu.rfainsidiTrd  our  policy  in  lids 
area  and  have  found  no  indic:iilion  in  the  stalulorv 
laneuage  or  llu;  h^eislalive  hislory  of  llu?  D.AA 
provisions  ol  llu!  .\(.l  that  Coneriiss  iideiulitd  the 
i),\A  provisions  to  apply  to  pcsrple  who  use  tohacco 
prodiK.is. 


materiality.  S(;(;  Questions  3  and  8. 
A])ply  tlu;  appro])riat(;  s(;(juential 
(;valuation  proc(;ss  only  once  to 
det(;rmine  wh(;th(;r  the  claimant  is 
disahled. 


■  .S(!e  .Seclion  22:<(d  j(  1 )  of  Ihe  Act. 

“20(;i'K  4()4.1,'):)r)  and  4  Ki.'Kl,''.. 

‘‘Und.M'  lilh;  XVI.  “hlindness"  is  a  S(;parate 
caUs^ory  from  "disahilily."  and  seclion  Uil4(a)(:i)()) 
of  lh(!  Act  applies  only  to  d(!terminalions  of 


1).  Step  2;  Is  the  cUdmant  disabled 
considering’  all  of  his  or  her 
iminurments.  including  DAA?  Apply  tlu; 
a])pn)priate  sttciuenlial  evaluation 
])roc(;.ss  to  detitrinim;  wh(;ther  llu; 


disahilitv.  for  this  nsison.  we  do  not  consider  Ihe 
issue  of  nuilrricility  in  cases  of  claimants  with 
hlindness  under  title  XVI.  20  (I’K  4 1 (i.!):t.‘j(a). 
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claimant  is  disabled  considering  all  of 
his  or  her  im])airinents,  including 

If  the  claimant  is  not  disabled, 
deny  the  claim. ' ' 

c.  Step  3:  Is  DAA  the  cUiinKint's  onlv 
iinpainnent?  V\nd  that  DAA  is  material 
to  the  determination  of  disability  and 
(hmy  the  claim  if  the  claimant’s  only 
MDI  is  a  Siihstanee  Use  Disorder.' '  /\s 
in  all  D/\/\  materiality  determinations. 
ap])ly  the  ap])ro])riate  setpiential 
eyahiation  process  twice.  Fir.st,  a])])ly 
the  serpiential  evaluation  process  to 
show  how  tlu!  claimant  is  disabled. 

'I’hen.  <i])])ly  the  seciuential  evaluation 
process  a  second  time  to  document 
materiality  and  deny  the  claim.' * 

d.  Step  4:  Is  the  ehiimont's  other 
MDI(s)  disoblin^  by  itself  while  the 
cloimont  is  dependent  upon  or  ohusing 
drugs  or  (dcohol? 

i.  A  .second  application  of  the 
seciuential  evaluation  process  may 
demonstrate  that  the  claimant’s  other 
jihysical  or  mental  imi)airment(s)  is  not 
sufficiently  severe  to  establish  disability 
by  itself  while  the  claimant  is 
dependent  upon  or  abusing  drugs  or 
alcohol.  In  this  case,  deny  tin;  claim 
becau.se  DAA  is  material.  'I’he  edaimant 
would  not  be  disahhul  regardless  of 
whether  the  other  im])airment(s)  would 
improve  if  he  or  she  stoi)i)ed  using  the 
suhstance(s)  he  or  she  is  dependent 
upon  or  abusing.  P’or  example: 

•  The  other  im])airment(s)  may  not  be 
severe  while  the  claimant  is  still 
dependent  ui)on  or  abusing  the 
sul)stance(s).'-'  For  example,  if  a 
claimant  has  osteoarthritis  of  the  hij) 
with  minimal  changes  on  imaging  along 
with  D/\/\,  DAA  is  generally  material  to 
the  determination  of  disability.  We 
wouhl  generally  deny  the  claimant  at 


"'20  CP'R  404.1.'')2()  and  4U>.‘)20. 

' '  For  all  initial  claims  nndor  lith;  II  and  claims 
ol  adidls  under  litlo  XVI,  this  means  that  the 
impairment(s)  must  previmt  the  claimant  from 
doiii”  any  snhstantial  gainful  at;livity  and  meet  the 
duration  riupdrement;  that  is.  the  impairment(s) 
must  he  expiicted  to  result  in  death  or  must  have 
lasted  or  he  exjiected  to  last  for  a  i:ontinuous  ptiriod 
tifat  least  12  months. 

Adjudicators  should  he  cautions  when  making 
this  finding  because  then;  is  a  high  prevahmee  of 
physical  and  co-occurring  nuaital  impairments 
associated  with  long-tcain  drug  and  alcohol  use.  If 
there  is  any  indication  in  tin;  record  that  the 
claimant  has  anotluu'  physical  or  mental 
impairmenl(s).  it  is  essential  to  re(|uest  evichuna; 
regarding  tlu!  other  impairment(s).  If  then;  is  no 
(!vid(!nce  of  another  physical  or  numtal 
impairnuMills).  howiiver.  we  will  not  develop  for  the 
m(M'(!  possihility  that  the  claimant  might  havi; 
another  impairment(s). 

‘  ‘  W(!  consider  two  issues  at  step  2:  whether  tlu! 
claimant  has  a  imulicallv  d(!t(M'nnnahle  impairnumt 
and  wlugherany  nmdical  determinahh!  impairment 
the  claimant  has  is  "severe"  and  me(4s  the  duration 
riMpdrement.  .Sec  21)  CFK  4l)4.1."i2()(a)(4)(ii)  and 
41(i.<)2t)(a)(4)(ii);  .S.SK  !H)-4p. 

"  .See  21)  CFK  41)4.  iri2()(c).  4l)4.).S21. 41li.!)2l)(c). 
and  41l).>)21;  .S.SK  K3-2K. 


stop  2  of  tho  .so(]uontial  ovaluation 
])roco.s.s  hitsod  on  osteoarthritis  of  tho 
hi])  with  minimal  changos  on  iniiiging 
alono,  rogiirdloss  of  whothor  tho 
ostoocUthritis  would  improvo  iihsont  tho 
DAA.  hocauso  it  wouhl  not  significantly 
litnit  tho  claimant’s  tihility  to  do  h.isic 
work  iictivitios. 

•  I’ho  othor  impairmont(s)  may  bo 
sovoro  hut  not  disabling  by  itsolf.  For 
oxtimplo,  a  claimant  m<iy  havo  a  sovoro 
biick  impairmont  tluit  doos  not  moot  or 
modictillv  o(|u:)l  :i  listing  iind  doos  not 
prochtdo  a  claimant  fi  oin  doing  p.ist 
rolovant  work.  Wo  would  dony  tho 
claim  at  stop  4  of  tho  soijuontial 
ovaluation  process  based  on  tho  hack 
im])airmont  alono  hocauso  DAA  is 
material. 

ii.  When  tho  claimant’s  othor 
im})airmont(.s)  is  not  disabling  by  itsolf. 
adjudicators  must  still  apjjly  tho 
sotjuontial  ovaluation  twice,  fir.st  to 
show  that  tho  claimant  is  disabled 
considering  all  MDls,  including  DAA. 
and  a  second  time  to  show  that  tho 
claimant  would  not  bo  di.sahlod  ab.sont 
DAA.  However,  wo  do  not  ro(]uiro 
adjudicators  to  dotormino  whothor  tho 
othor  iiujiairmont  would  im])rovo  if  tho 
claimant  .stoj)])od  using  drugs  or  alcohol 
ho  or  she  is  dopondont  upon  or  abusing 
hocauso  DAA  nuitericdity  \s  o.stablishod 
without  this  additional  analysis. 

o.  Step  .'i;  Does  the  DAA  cau.se  or 
affect  the  claimant's  other  MDHsI'f 

i.  If  tho  claimant  has  another  i)hy,sical 
or  mental  inijiairmontfs)  that  results  in 
disability  and  DAA  is  not  causing  or 
doos  not  affect  tho  othor  im])airmont(s) 
to  tho  point  whore  tho  othor 
imi)airmont(s)  could  bo  found 
nondisahling  in  tho  absonco  of  DAA. 
DAA  is  not  material  to  tho 
dotormination  of  disability.  Tho  claim 
should  bo  allowed.  There  are  throe  basic 
scenarios: 

•  Tho  claimant  has  a  di.sahling 
im])airmont  indoi)ondont  of  DAA;  for 
example,  a  ilogonorativo  neurological 
disease,  a  horoditary  kidney  disoa.so  that 
requires  chronic  dialysis,  or  intellectual 
disability  (mental  retardation)  since 

bii  th.  See  20CFR  4()4.1.')3.')(h)(2)(ii)  and 
41().93.'5(h)(2Kii). 

•  'rho  claimant  acquired  a  separate 
disal)ling  iinfnnrinentfs)  while  using  a 


'"■111  SOUK!  cases,  people  use  dnigs  or  alcohol  to 
hissen  the  symptoms  of  their  other  im|>airmi!nt(s). 
Adjudicators  should  tut  ahal  to  aiiv  (ivideuci!  in  llu! 
case  record  that  suggissts  that  a  claitiiaut's 
symptoms  may  worsen  in  tlu;  absence  of  drugs  or 
alcohol  at  this  or  anv  oIImt  sti;))  in  this  section.  Wo 
do  not  r(!(|nire  adjudicators  to  .seek  (!vid(mce  of  this 
possihility.  hut  adjudicators  should  follow  up  when 
lh(!re  is  an  indication  in  the  case;  record  that  tin; 
claimant's  symptoms  worsen  in  the  ahsimet!  of 
substance  use. 

"'Inherimt  in  this  finding  is  that  the  other 
impainmmtts)  meets  the  duration  re(|niremeni'in 
addition  to  |)reventing  tin;  claimant  from  working. 


-j:ub.st;mco(s).  One  example  is  tho 
claimant  has  (]uadrij)logia  hocauso  of  an 
accident  while  driving  under  tho 
intluonco  of  alcohol.  A  second  example 
is  tho  claimtmt  aetjuirod  listing-level 
hunum  immunodoficioncy  virus  (tilV) 
infection  from  sharing  a  noodle  for 
intravenous  drug  use.  In  each  oxam|)lo. 
tho  claimant  aerjuirod  tho  impairmont 
because  of  an  activity  related  to 
substance  use.  hut  the  Sid)stance  Use 
Disorder  i\'\d  not  medically  cau.se  or 
oxacorhato  the  im])airmont. 

•  Tho  claimant’s  DAA  medically 
caused  tho  othor  disabling 
impairmont (s)  bat  the  other 
imixiirmentis)  is  irreversil)Ie  or  coaid 
not  improve  to  the  point  of  nondis(dhIitv 
in  the  absence  t)f  DAA.  Examj)los  of 
such  imjiairmonts  could  include 
peripheral  nouro])athv,  permanent 
onco])halo])athy,  cirrhosis  of  the  liver, 
Suhstanco-Inducod  Forsisting  Dementia, 
and  Substance-Induced  Persisting 
Amno.stic  IDisordor  that  ro.sidt  from  long¬ 
term  alcohol  or  drug  use. 

ii.  As  in  any  determination  regarding 
materiality,  ailjudicators  must  aj)])ly  the 
se(]uential  evaluation  ))roi:es.s  twice 
even  when  the  other  impairinentfs)  is 
irreversible  or  could  not  im])rove  to  the 
point  of  nondisabilitv. 

f.  Step  (i:  Would  the  cUnniunt's  other 
impairmentfsj  improve  to  the  point  of 
nondisabilitv  in  the  absia^ce  of  DAA'f 

i.  This  .stoj)  includes  some  of  the  most 
com|)lex  cases  for  the  DAA  materialitv 
analysis.  At  this  point,  we  have 
determined  that: 

•  rho  claimant  has  DAA  and  at  least 
one  other  medically  determinable 
physical  or  mental  iiujiairment, 

•  The  other  impairment(s)  could  be 
disabling  by  itself,  and 

•  The  other  im|)airment(s)  might 
imi)rove  to  the  point  of  nondisabilitv  if 
the  claimant  were  to  stoj)  using  drugs  or 
alcohol. 

ii.  At  this  step,  we  must  project  the 
.severity  of  the  claimant’s  other 
im])airment(.s)  in  the  absence  of  DAA. 
We  make  this  finding  ba.sed  on  the 
evidence  in  the  claimant’s  case  record. 

In  some  ca.ses.  we  may  also  consider 
medical  judgments  about  the  likely 
remaining  medical  findings  and 
functional  limitations  the  claimant 
would  have  in  the  absence  of  DAA.  How 
we  make  this  finding  differs  somewhat 
dej)ending  on  whether  the  claimant’s 
other  impairment(s)  is  physical  or 
mental.  See  Questions  (i  and  7, 
I’espectively. 

iii.  DAA  is  material  if  the  claimant’s 
other  impairment(s)  would  improve  to 
the  point  that  the  claimant  would  not  he 
disabled  in  the  absence  of  DAA.  On 
the.se  findings,  we  deny  the  claim. 
However,  if  the  claimant’s  other 
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inij)airim!nt(s)  would  not  imi)rove  to  tlu; 
point  that  the  claimant  would  not  !)(; 
disabled  in  the  ah.sence  of  DAA.  wo. 
allow  lh(!  C;  im.  In  this  instance,  the 
DAA  is  not  inatiaial  to  the 
(hiterinination  of  disability. 

a.  W’hdl  do  u’e  do  if  iho  cloiinoiit's  othov 
{)hvsi(:(d  iniiun'noontfsl  iinprovo  in  tho 
ol)S(H}(:(!  of  DAA? 

a.  D/l/\  can  cause  or  (ixacerhate  llu; 
effects  of  physical  impairments.  In  .some 
cases,  the  impairments  and  their  eff(u:ts 
mav  resolve  or  im|)rove  in  the  ahscmce 
of  DAA. 

1).  Usually,  evidence  from  a  ptiriod  of 
abstinence  is  the  best  evidence  for 
determining  whether  a  physical 
im])airmenl(s)  would  improve  to  the 
point  of  nondisabilitv.  Tlu;  period  of 
abstinence  should  be  relevant  to  the 
pciiiod  we  an;  considering  in  connection 
with  the  (lisahilitv  claim.'"  This 
evidence  need  not  always  come  from  an 
acceptable  medical  .source.  If  we  are 
evaluating  whether  a  claimant's  work- 
related  functioning  would  imjjrovc;,  we 
may  rely  on  evidence  from  "other'' 
medical  sources,  such  as  nurs(; 
practitioners,  and  other  .sources,  such  as 
family  members,  who  are  familiar  with 
how  the  claimant  has  functioneil  during 
a  period  of  abstinence.  .S(;(;  Question  8. 

c.  We  (;xpect  some  ])hvsical 
impairm(;nts  to  improve  with  abstinence 
from  drugs  or  alcohol. 

i.  Fxam])les  of  .such  im])airment.s  that 
drugs  or  alcohol  may  cause  or 
(;xacerhate  include  alcoholic  lH;palitis, 
fatty  liv(;r.  and  alcoholic 
cardiomvojjathv. 

ii.  When  a  claimant  has  a  ])hysical 
impairment(s)  that  is  likely  to  improve 
with  abstinence,  we  mav  c:onsi(l(;r 
medical  opinions  from  treating  or 
nontr(;ating  .sources  about  tlie  likely 
effects  that  abstinence  from  drugs  or 
alcohol  would  have  on  the 
imj)airment{s). Treating  sources. 


'  III  lliis  .S.SK.  wr  iis(!  I  lit!  liTin  of 

dhsliiu'iuu'  itt  (li!S(:nl)i!  ti  |)i!i  i()(l  in  wliicli  ti  i:hiiniiinl 
wlio  lias,  (ir  liiitl.  I>i!i!ii  (l(!|H!ii(li!nt  iiptiii  oraliusiii^ 
(li'U^s  III'  ali:iiliiil  iiiitl  slii|)|iii(l  llinir  list!. 

'"Tile  iicritui  til  alistiiuinct!  lions  mil  liavn  to  oi;(air 
iliii'iii^  till!  piirioil  \vi!  art'  i:oiisiiliii  iiij>  in  ooniioolioii 
with  lilt!  iilaini  as  lon<>  as  it  is  iiioilioalh’  ri'lovanl 
to  till!  |M!rioil  \vi!  ail!  lainsiiloi  ing.  I'or  oxanipli!.  a 
olainiani  for  tilli!  X\'l  pavinonts  lias  a  pi!i'inani!nl 
pliysioal  iiiipairninnlts)  that  in  sonii!  pnoplo 
iinprovns  \vlii!n  lliov  stop  aliiisin^  alooliol. 
llo\vi!\i!r.  llii!ii!  is  t!viili!ni:i!  Ironi  a  vnar  l)i!ion!  Ilio 
ilalt!  Ill  till!  applioation  slio\viii<>  that  wlion  this 
riaiinani  stoppoil  ilrinkin^.  tlii!  inipairniontls) 
iinprovi!il  onlv  niiniinallv.  In  this  i:asi!.  wo  mav 
i:oni:liiili!  that  tlio  inipaii'inontls)  wonlil  not  iiiiprovi! 
to  till!  point  III  nonilisaliilitv  in  llio  alisoni:!!  iil  l)A.\. 
.Soi!  also  Qiiostion  it. 

'''  Till!  flniiin^  alioni  inalorialili'  is  an  opinion  on 
an  issui!  |•l!Sl!|■vl!ll  to  Iho  Commissionor  iinilor  21) 
(ih'K  4ll4.1."i27(o)  anil  4 1  li.()27(o).  'rlioroloro.  wo  will 
not  ask  a  lroalin<’  sourco.  a  (ih  providor.  a  nioilical 
oxporl.  or  any  ollior  sourco  lor  an  opinion  ahoiil 


especially  specialists,  niciy  have  the  he.st 
undersltinding  of  the  siiecific  clinic.il 
conrse  of  it  claimtmt's  ;md  other 
im])iiirment(.s),  ;i.s  well  its  whether,  and 
the  (txlent  to  which  the  other 
im]);iirment(.s)  would  likely  improve 
tibsenl  DAA.  If  the  treiiting  source  does 
not  give  .su])porling  evidence  for  his  or 
Iter  o])inion,  the  iidjtidiciitor  should 
consider  contiicting  the  tntiiting  source 
before  considering  purchiising  a 
consultative  exiim  (UF).  If  we  purchase 
a  UK  to  evciluate  the  ])hysical 
impciirment(s),  we  may  tisk  the  Ul'i 
provider  for  an  opinion  iihottl  whether 
and  the  extent  to  which  the 
impairmeid(s)  would  he  expected  to 
improve.  We  will  not  purch.ise  ;i  (3*] 
sohtlv  It)  obtain  such  au  ojiinion.  In  ;inv 
case,  we  will  not  iidopt  :i  medical 
opinion  about  whether  the 
impairment(s)  would  improve  unless 
the  medical  source  jirovides  some 
.su])])orl  for  the  opinion.  The  opinion 
mav  he  supported  hv  the  medictil 
source's  knowledge  and  exjiertise. 

iii.  At  the  Stiite  agency  levitls  of  the 
administrative  review  ])roce.s.s,  ;i  Stiite 
agency  medical  or  psychologiciil 
consultant  (MU/FU)  niiiy  it.se  his  or  her 
knowledge  and  expertise  to  jirojecl 
im|)rovement  of  it  physical 
im|)iiirment(s).  At  the  heiiring  iiiul 
iip])e<ils  levels,  Administnilive  haw 
)udg(;s  (Ab)s)  iind  the  A|)peal.s  Uotmcil 
(when  the  Ap])e<ils  Uotmcil  niiikes  it 
decision)  must  consider  such  MU/PU 
findings  its  medical  opinion  evidence 
iind  may  hiise  their  findings  ithout 
inoioricdUv  on  the.se  opinions.  AL)s  iind 
the  y\])])eal.s  (louncil  m<iy  also  ba.se  their 
findings  on  testimonv  from  medical 
ex])ert.s.  As  we  jirovide  in  our 
reguliitions  on  considering 
nonexamining  source  opinion  evidence, 
ALfs  and  the  A])j)eal.s  (kiuncil  will  give 
weight  to  the.se  t)])inion.s  to  the  extent 
that  they  are  sujiportttd  and  consistent 
with  other  releviint  evidence  in  the  cast; 
record.-"  Medictil  source  knowledge  and 
ex])erti.se  are  lactors  thtit  mtiy  .sup])ort 
the  finding. 

iv.  Stmu;  cltiimants  who  have  been 
diagnosed  with  it  Suhsttmce  Use 
Disorder  do  not  have  ti  period  of 
iibstinence.  If  tt  claimant  does  not  have 
it  period  of  iibstinence,  an  iicceptable 
medical  source  can  ])rovide  a  medical 
opiidon  regiirding  whether  the 


\vlii!llii!i'  DAA  is  iiiiili!ii;il.  Wi!  will  iiisli!iiil  ;isk  liir 
iiii!ilii:.'il  iipiniiiiis  iiliiiiil  tlii!  iiiitiiri!.  siiviirilv.  mill 
riinrtiriiiiil  i!Hi!i:l.s  iil  ii  i:liiiiiiaiil's  iiiipaii'iiii!iil(s|  In 
i:iisi!s  inviilviiif;  plivsii;iil  iiiipairinimls.  wii  mav  ask 
lor  mi!ilii:al  opinions  that  pi'oji!i;t  tlii!  iialiiri!. 
si!\i!iily.  anil  rnnolional  oHools  il  llii!  claimant  \vi!ri! 
to  slop  nsiii^  ilrn^s  or  alcohol.  In  cases  iin  olving 
mental  ini|iairmi!nl(s)  we  will  not  ask  lor 
lirojectioiis.  as  we  expliiiii  in  Question  7. 

-".See  21)  CI-'K  4()4.1.S27(I}  ami  4  ll!.!)27(l):  SSK  !)(i- 
(ip. 


claimant's  im])iiirment.s  would  be 
severely  limiting  even  if  the  claimant 
stopped  ahusing  drugs  or  alcohol.  We 
consider  the  o])inion  of  an  acce])tahle 
medical  sotnee  sufficient  evidence 
I'egarding  materiality  as  long  as  thi; 
iicceptable  medical  .source  providtts 
sti])|)ort  for  their  opinion.  The 
determination  or  decision  must  include 
information  su])])orting  the  finding.  See 
Question  14. 

v.  Adjudicators  should  generiilly  not 
relv  on  a  medical  o])inion  to  find  that 
/)/\/\  is  inoloriol  if  the  t;ase  record 
contains  credible  evidence  from  an 
acce])tahle  medical  source  from  a 
relevant  period  of  iibstinence  indicating 
that  the  im])airment(.s)  would  still  be 
disabling  in  the  ah.sence  of  DAA.  In 
cases  in  which  it  is  ii])])ropriate  to  rely 
on  a  medical  o])inion  to  find  that  DAA 
is  niiiterial  desjiite  evidence  indicating 
the  impairinent(.s)  niiiy  not  im])rove, 
adjudicators  must  provide  an 
ii])pro])riate  nttionale  to  resolve  the 
apparent  conflict  in  the  evidence. 

d.  We  will  find  that  DAA  is  not 
materi.il  to  the  determination  of 
discibility  and  allow  the  chtim  if  the 
record  is  fully  developed  and  the 
evidence  (including  medical  opinion 
evidttnee)  does  not  establish  that  the 
claiin.mt's  ))hy.sical  impiiirment(.s) 
would  improve  to  the  point  of 
nondi.sahility  in  the  tih.sence  of  D/\/\. 

7.  Wind  do  ive  do  if  tho  cloimant's  co¬ 
occurring  inented  disorderfs)  improve  in 
the  ohsemee  of  DAA? 

;i.  M;my  peo])le  with  DAA  have  co¬ 
occurring  mental  di.sorders:  tluit  is.  a 
mentiil  disor(ler(s)  diagnosed  by  an 
<tcce])tcihle  medical  .source  in  addition  to 
their  D/\/\.  We  do  not  know  of  any 
research  data  that  we  can  use  to  predict 
reliiihly  that  any  given  claimant's  co¬ 
occurring  mental  di.sorder  would 
improve,  or  the  extent  to  which  it  would 
improve,  if  the  claimant  were  to  stop 
using  drugs  or  alcohol. 

1).  To  support  a  fimling  that  Dy\A  is 
material,  we  must  have  evidence  in  the 
ciise  record  that  establishes  that  a 
claimant  with  a  co-occurring  mental 
di.sorder(.s)  would  not  he  disabled  in  the 
iihsence  of  DAA.  Unlike  cases  involving 
physical  im])airment.s.  we  do  not  permit 
adjudiciitors  to  rely  exclusively  on 
medical  expertise  and  the  nature  of  ;i 
claimimt's  mental  disorder. 

t:.  We  niiiy  purchase  a  U,K  in  a  case 
involving  a  co-occurring  mentiil 
(lisorder(.s).  We  will  ])tirchii.se  U,Ks 
primarily  to  hel])  establish  whether  a 
claimant  who  has  no  treating  source 
I'ecords  has  a  mental  disorder(.s)  in 
addition  to  DAA.  See  Question  8.  We 
will  provide  a  cojiy  of  this  evidence,  or 
a  summary,  to  the  UK  jirovider. 
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(1.  VVe  will  find  that  DA  A  is  not 
material  to  the  determination  of 
disability  and  allow  the  claim  if  the 
record  is  fully  developtHl  and  the 
(widence  does  not  e.stahlish  that  the 
claimant's  co-occurring  mental 
disord(!r(s)  would  im])rove  to  the  point 
of  nondisahility  in  the  absence  of  DAA. 

8.  Whdl  dvidcncfi  do  u  e  naod  in  coses 
involving  DAA? 

a.  (ieneral. 

\V(;  follow  our  usual  case 
(hivelopment  rules  and  procedures  for 
any  impairment  in  ca.ses  in  which  D/\/l 
nudcrialitv  is.  or  may  be.  an  issue-'  VVe 
will  ask  for  evidence  regarding  DAA  in 
any  ca.se  in  which  there  is  an  allegation 
or  other  indication  that  the  claimant  has 
a  SnhstancH  Use  Disorder,  such  as 
evideiu:e  that  a  claimant  is  currently 
receiving  tnuitment  for  a  Snhstonce  Use 
Disorder  or  evidence  of  multiple 
emergency  de])artment  admi.ssions  due 
to  the  effects  of  sut)stance(s)  use.  If  we 
do  not  initially  rec(!ive  sufficient 
evidence  to  evaluate;  DAA.  we  may  or 
may  not  continue  to  develop  evidence 
of  DAA.  as  follows: 

i.  We  will  not  continue  to  develoj) 
evidence  of  /)/\/\  if  the  evidence  we 
obtain  about  a  claimant’s  other 
impairment(s)  is  com|)lete  and  shows 
that  the  claimant  is  nol  disabled.  We 
will  not  com])lete  development  of /M/\ 
only  to  determine  whether  the  claimant 
is  disabled  considering  DAA  becau.se 
the  additional  evidence  could  onlv 
change  tin;  reason  for  our  deuial. 

ii.  We  will  not  continue  to  develoj) 
evidence  oi  DAA  if  the  claimant  is 
disabled  by  another  im|)airment(s)  and 
I^AA  conld  not  be  material  to  the 
determination  of  disability.  For 
exainjjle,  if  the  claimant  has  a  disabling 
imjjairment(.s)  that  is  unrelated  to.  and 
not  exacerbated  by  DAA.  or  that  is 
irreversible,  we  would  find  that  DAA  is 
not  material  to  the  determination  of 
disability  even  if  we  comj)leted  the 
develo])ment. 

iii.  \Ve,  will  atteinjjt  to  comj)lete 
develojiinent  oi  DAA  in  all  other  ca.ses, 
including  cases  in  which  DAA  is  a 
claimant’s  only  alleged  im|)airment.  We 
general Iv  reejuire  our  adjudicators  to 
make  every  reasonable  effort  to  develoj) 
a  comj)lete  medical  historv.  Moreover, 
many  claimants  with  DAA  have  other 
j)hysical  and  mental  imj)airments,  and 
comj)lete  develojiinent  ensures  that  we 
do  not  overlook  anv  imj)airments. 

1).  Establishing  the  existence  of  DAA. 

i.  As  for  any  medically  determinable 
imj)airmenl.  we  mu.st  have  objective 
medical  evidence — that  is.  signs. 

2'  .S(;(!  2(){:i'R  4()4.1.'il2.  404. 1. Si:).  4  Hi.!)  12.  mid 
4H>.!)i:i. 


.symj)tom.s.  and  laboratory  findings — 
from  an  accej)tahle  medical  .source  that 
suj)j)ort.s  a  finding  that  a  claimant  has 
DAA.--  This  reejuirement  can  be 
satisfied  when  there  are  no  overt 
j)hvsical  signs  or  laboratory  findings 
with  clinical  findings  rej)orted  by  a 
j).sychiatrist.  j)syi;hologi.st,  or  other 
aj)j)roj)riate  accejitahle  medical  source 
ha.sed  on  examination  of  the  claimant, 
'file  accej)tahle  medical  source  mav  also 
consider  any  records  or  other 
information  (for  examjile.  from  a  third 
jiarty)  he  or  she  has  available,  hut  we 
must  .still  have  the  source’s  own  clinical 
or  laboratory  findings. 

ii.  Evidence  that  shows  only  that  the 
claimant  uses  drugs  or  alcohol  does  not 
in  it.self  establish  the  existence  of  a 
medically  determinahle  Substanc;e  Use 
Di.sorder.  The  following  are  examj)les  of 
evidence  that  bv  it.self  does  not  e.stahlish 
DAA: 

•  Self-rej)orted  drug  or  alcohol  use. 

•  An  arre.st  for  “driving  under  the 
influence". 

•  A  third-j)arty  rej)oit. 

Although  these  examj)le.s  may  sugge.st 
that  a  claimant  has  DAA — and  may 
sugge.st  the  need  to  develoj)  medical 
evidence  about  DAA — they  are  not 
objective  medical  evidence  j)rovided  by 
an  accej)tal)le  medical  source.  In 
addition,  even  when  we  have  objective 
medical  evidence,  we  mu.st  akso  have 
evidence  that  establishes  a  maladaj)tive 
j)attern  of  substance  use  and  the  other 
retjuirements  for  diagnosis  of  a 
Suh.stance  Use  Disorder(.s)  in  the  DSM. 
This  evidence  mu.st  come  from  an 
accej)tal)le  medical  source. 

c.  Other  evidence. 

i.  Many  claimants  with  Snbstance  Use 
Disorders  receive  care  from  “other" 
non-medical  and  medical  .sourc:e.s  that 
are  not  accej)tat)le  medical  sources. 
Evidence  from  these  sources  can  he 
helj)ful  to  the  adjudicator  in 
determining  the  severity  of  DAA  and 
whether  DAA  is  material  to  the  finding 
of  disability.--'  Examj)les  of  “other” 
nonmedical  sources  include,  hut  are  not 
limited  to:  Non-clinical  social  workers, 
ca.seworkers,  vocational  rehabilitation 
sj)eciati.st.s,  family  members,  school 
j)ersonnel.  clergy,  friends,  licensed 
chemical  dej)endency  jnactitioners,  and 
the  claimant.  Examj)les  of  “other” 
medical  sourc:es  include  hut  are  not 
limited  to:  nurse  j)iactitioners, 
j)hy.sician.s’  a.ssi.stants  and  theraj)ist.s. 

ii.  When  we  have  information  from 
“other”  .sources,  we  mav  consider  it 

--Sea  20  Cl-'R  404.1.S02.  404.1.S0H.  404.l,Si:t(ii). 
iind  404.!)2K.  <iiul  20  Cl  R  4  1 0.!)02.  4  10.!I0K. 
41(i.!U:)(il).  iilid  4Hi.!)2«. 

-:*20  (;i-R404  I.SKJtdKl)  and  4 l(i.!)i:)d(  1 )  and  20 
CI-'R  15i:)(d)(4)  and  410.!n:)(d){4). 


together  with  objective  medical  findings 
from  a  treating  or  nontreating  accej)tahle 
medical  source  to  document  that  a 
claimant  has  DAA.  Information  from 
“other”  sources  can  de.scrihe  a 
claimant’s  functioning  over  time  and 
can  also  be  esj)ecially  helj)ful  in 
documenting  the  severity  of  DAA 
because  it  sn})plenwnts  the  medical 
evidence  of  record.  “Other”  source 
oj)inion.s  can  assist  in  our  determination 
whether  D/\/\  is  material  to  a  finding  of 
disability  because  it  can  doc:ument  how 
the  well  the  claimant  is  j)erforming 
activities  of  daily  living  in  the  j)re.sence 
of  a  comorhid  imj)airment.  In  many 
cases,  evidence  from  “other”  sources 
may  be  the  most  important  information 
in  the  case  record  for  the.se 
documentation  i.ssues.-'' 

(1.  Consnltative  examinations. 

i.  We  may  j)urchase  a  CE  if  there  is 
no  exi.sting  medical  evidence  or  the 
evidence  as  a  whole,  both  medical  and 
nonmedical,  is  insufficient  for  us  to 
make  a  determination  or  decision.  The 
tyj)e  and  nuniher  of  CEs  we  j)urchase 
will  dej)end  on  the  claimant’s 
allegations  and  the  other  information  in 
the  case  record.  For  instance,  claimants 
who  have  a  historv  of  multij)le 
emergency  dej)artment  visits  for  mental 
symj)tom.s  are  often  diagnosed  with 
.Substance-Induced  Disorders.  .Some 
receive  a  .Substance  Dej)endence  or 
.Substance  Ahu.st;  diagnosis.  Manv  of 
these  individuals — esj)ecially  those  who 
do  not  have  an  ongoing  treatment 
relationshij)  with  a  medical  source,  as  is 
frequently  the  ca.se  with  homeless 
claimant.s — may  have  undiagnosed  co- 
occuiring  mental  disorders.  We  may 
j)urchase  CiEs  to  helj)  us  determine 
whether  such  claimant.s  have  co¬ 
occurring  mental  di.sorder(.s).  Whenever 
jiossihle,  we  will  try  to  jjurchase  (iEs 
from  individuals  who  sjjecialize  in 
treating  and  examining  j)eoj)le  who 
have  Snbstance  Use  Disorders  or  dual 
diagnoses  of  Snbstance  Use  Disorders 
and  co-occurring  mental  di.sorders.  .See 
Questions  8  ami  7  for  more  .sj)ecific 
information  about  j)urchasing  CEs  for 
j)hy.sical  and  mental  impairments. 

ii.  We  will  not  jnirchase  drug  or 
alcohol  testing.  A  single  drug  or  alcohol 
test  is  not  sufficient  to  e.stahlish  /)/\/\  as 
a  medicallv  determinable  imj)airment, 
nor  does  it  j)rovide  j)ertinent 
information  that  can  help  us  determine 
whether  /)/\/\  is  material  to  a  finding  of 
disability. 

.Si!(!  .s.SR  ()(i-:)|). 

-  ’  \Vi!  will  Hill  purchasi!  ilni};  scrooniiig  or  losliiif; 
III  (Itiliirmini;  tlii!  valiilily  oi  psycliolofiical  tifslinf>. 
Thii  iixaininiiig  psvcliologisl  or  olhia'  profiissional 
who  porloriiis  llio  tost  should  ho  ahlo  to  iirovido  an 
opinion  on  tho  validitv  ol  tin;  psychological  tost 
llndings  willioul  drug  tosling. 
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!).  How  do  ire  considor  poriods  of 
ahstinoncoY 

a.  Kacli  substance  of  abuse,  including 
alcohol,  has  dilTerenl  intoxication  and 
long-term  physiologic  eliects.  In 
addition,  there  is  a  wide  variation  in  the 
duration  and  intensity  ol  substance  use 
among  claimants  with  DAA.  and  there 
are  wide  variations  in  the  interactions  of 
/)/\/\  with  different  types  of  ])hysical 
and  mental  disorders.  For  these  reasons, 
we  are  unable  to  provide  exact  guidance 
on  the  length  and  number  of  ])eriods  of 
abstinence  to  demonstrate  whether  DAA 
is  material  in  every  case.  In  some  cases, 
the  acute  and  toxic  effects  of  substance 
n.se  or  abuse  may  subside  in  a  matter  of 
weeks,  while  in  others  it  may  take 
months  or  even  longer  to  subside.  For 
some  claimants,  we  will  he  able  to  make 
a  judgment  about  inatoricditv  biimnl  on 
evidence  from  a  single,  continuous 
jjeriod  of  abstinence,  while  in  others  we 
may  need  to  consider  more  than  one 
period. 

1).  In  all  cases  in  which  we  must 
consider  periods  of  abstinence,  the 
claimant  shonld  he  abstinent  long 
enough  to  allow  the  acute  effects  of  drug 
or  alcohol  use  to  abate.  Especially  in 
cases  involving  co-occurring  mental 
disorders,  the  documentation  of  a 
period  of  abstinence  should  provide 
information  about  what,  if  any,  medical 
findings  and  impairment-related 
limitations  remained  after  the  acute 
effects  of  drug  and  alcohol  use  abated. 
Adjudicators  may  draw  inferences  from 
such  information  based  on  the  length  of 
the  perio(l(s).  how  recently  the  ])eriod(.s) 
occurred,  and  whether  the  se\  eritv  of 
the  co-occnrring  impairment(s) 
increased  after  the  period(s)  of 
abstinence  ended.  To  find  that  Dy\y\  is 
uuitorkd,  we  must  have  evidence  in  the 
case  record  demonstrating  that  any 
remaining  limitations  were  not 
disabling  during  the  period.-' 

In  the  sections  that  follow,  we  jnovide 
more  detail  about  the.se  general 
principles. 

c.  In  addition  to  the  length  of  the 
period,  we  must  consider  when  the 
|)eriod  of  abstinence  occurred 

(1.  We  may  akso  consider  the 
circumstances  under  which  a  |)erio(l(s) 
of  abstinence  takes  place.  e.s|)ecially  in 


-''ll.  li()\v(!viM'.  ii  claiinani  is  alislinant  and  nanains 
disal)l(!(l  tliniu}>li()iil  a  conliiuious  pia  iod  ol  at  lisist 
12  inonllis.  DAA  is  not  inatiM'ial  cvon  it  tin; 
clainiant's  iinpairinontts)  is  gradually  ini|>roving. 

-^  I'lu!  D.SM-IV-TK  providns  "spociliiMs" 
d(!S(:i'il)ing  tlio  longtii  and  natnro  ol  roinissions.  t'or 
(!\ani|)l(!.  tlu!  sp(M:iri(!r  lor  a  sustainod  lull  roinission 
applios  ir  tiu!  claimant  lias  not  (n  idcncod  anv  ol  tlio 
criteria  Tor  dependenco  or  aliuse  at  an\  time  lor  at 
least  12  months.  We  do  not  j'e(|uire  that  a  period 
ol  alistinence  satisfy  tIu'  criteria  lor  sustained  lull 
remission  or  anv  oft  lie  ottier  specilier.s  in  the  D.SM. 


the  case  of  a  claimant  with  a  co¬ 
occurring  mentiil  disorder(s). 

i.  Improvement  in  ii  co-occnrring 
mental  disorder  in  ti  highlv  structured 
treatment  setting,  such  tis  it  hospital  or 
siihstcince  abuse  rehahililiifion  center. 
tn;iy  he  due  iit  least  iu  part  to  lre;ittnent 
for  the  co-occurring  mental  disorder,  not 
(or  not  enliritlv)  the  cit.sstition  of 
suhsliince  use.  We  may  find  that  Dy\y\  is 
not  material  depending  on  the  extent  to 
which  the  treatment  for  the  co-occurring 
mental  ilisorder  improves  the  claimant's 
signs  and  .sym])tom.s.  If  the  evidence  in 
the  case  record  does  not  demonstrate 
the  separate  effects  of  the  treatment  for 
Dy\y\  and  for  the  co-occnrring  mental 
disorder(.s).  we  will  find  that  Dy\y\  is  not 
material,  as  we  ex])lain  in  Question  7.-" 

ii.  A  co-occurring  mental  di.sorder 
may  appear  to  improve  hecau.se  of  the 
structure  and  suiiport  jirovided  in  a 
highly  .structured  treatment  setting.  As 
for  any  mental  disorder,  we  mav  find 
that  a  claimant's  co-occnrring  mental 
(lisordei'ls)  is  still  disabling  even  if 
increased  sujiport  or  a  highlv  structured 
setting  reduce  the  overt  .sym|)lom.s  and 
signs  of  the  disorder.-’' 

iii.  (liven  the  foregoing  ])rinciples.  a 
single  hospitalization  or  other  inpatient 
intervention  is  not  sufficient  to  establish 
that  Dy\y\  is  material  when  there  is 
evidence  that  a  claimant  has  a  di.sahling 
co-occurring  mental  disor(ier(s).  We 
need  evidence  from  outside  of  such 
highly  structured  treatment  settings 
(lemon.st rating  that  the  claimant's  co¬ 
occurring  mental  di.sorder(.s)  has 
improved,  or  would  imiirove,  with 
abstinence  In  addition,  a  record  of 
multiple  hosjiitali/.ations,  emergency 
deiiartmenf  visits,  or  other  treatment  for 
the  co-or:curring  mental  disorder — with 
or  without  treatment  for  Dy\y\ — is  an 
indication  that  Dy\y\  may  not  he  material 
even  if  the  claimant  is  discharged  in 
improved  condition  after  each 
intervention. 

10.  How  do  lie  ovoluato  a  clainuini's 
crodibilUv  in  casos  involving  Dy\y\? 

We  do  not  have  special  rules  for 
evaluating  a  claimant's  credibility  in 


cases  involving  l)y\y\.  Adjudicators  must 
not  presume  that  all  claimants  with 
/)/\/\  are  inherently  less  credible  than 
other  claimants.  We  will  a])ply  our 
policy  in  ,S,SR  ‘)()-7p  and  our  regulations 
as  in  any  other  case,  considering  the 
facts  of  each  case.  In  addition, 
adjudicators  must  consider  a  claimant's 
co-occurring  mental  (li.sorderfs)  when 
they  evaluate  the  credihilitv  of  the 
claimant's  allegations. 

11.  How  do  li  e  establish  onset  in  Dy\y\ 
eases? 

We  do  not  have  special  rules  for 
establishing  on.set  in  Dy\y\  cases.  In 
general,  disahilitv  on.set  is  the  earliest 
date  on  which  the  evidence  shows  that 
the  claimant  became  disabled  due  to  a 
medically  determinable  imjiairment  and 
that  Dy\y\  was  not  material. 

12.  (Jan  failnve  to  follow  jyrescribed 
treatment  be  an  issue  in  Dy\y\  eases? 

Yes,  hut  it  will  rarely  he  neces.sary  to 
consider  the  issue,  and  we  will  apjily 
the  policy  only  to  a  claimant's  other 
])hv,sical  or  mental  im])airment(.s).  not 
the  /}/\/\. 

a.  The  reiinirement  to  determine  Dy\y\ 
nuderialitv  is  similar  to  our  poliev  on 
failure  to  follow  jirescrihed  treatment. 
Like  that  policy,  it  considers  whether  a 
claimant  would  he  di.sahled  if /MA 
improved.  However,  the  claimant  does 
not  need  to  have  been  jirescrihed 
treatment  for  the  Dy\y\  or  to  follow  it.  " 
Therefore: 

•  When  we  find  that  Dy\y\  is  material 
to  our  determination  of  disability,  we  do 
not  consider  whether  a  treating  .source 
has  prescribed  treatment  for  the  Dy\y\ 
that  is  clearly  ex]iectecl  to  restore  the 
claimant's  ahilitv  to  work.  We  have 
already  determined  that  the  claimant  is 
not  di.sahled  because  Dy\y\  is  material, 
and  we  consider  the  i.s.sue  of  failure  to 
follow  jnescrihed  treatment  only  when 
we  find  that  a  claimant  is  di.sahled. 

•  A  finding  that  Dy\y\  is  not  material 
akso  im])lies  that  there  is  no  treatment 
for  the  Dy\y\  that  is  “clearly  exjiected” 
to  restore  the  claimant's  ability  to  work 
since  the  claimant  would  .still  he 
disabled  in  the  absence  of  Dy\y\. 
Moreover,  we  know  of  no  treatments  for 
Dy\y\  that  are  so  sufficientlv  and 
nniformly  effective  that  thev  could 
.satisfy  our  reepdrement  that  the 
lirescrihed  treatment  he  clearly  expected 
to  restore  the  ahilitv  to  work. 


"  .S(!(!  .S.SK  ft2-.S!l.  Our  nilus  proviilu  in  pint  llinl. 
lor  liiiliiri!  to  lollow  pruscrilud  Iruatiiiunl  to  apply, 
till!  dainianl  imist  lio  "disalilod"  and  a  troalin<> 
.sourco  inii.sl  liavo  proscriliod  Iroalinoiil  that  is 
"dual  ly  uxpuctud"  lo  rusloru  tliu  clainiant's  capacity 
to  do  sulistantial  <>ainlul  actix  ity.  'I'hu  claimant  must 
also  not  liayu  ^ood  cause  for  lailiiif’  to  follow  the 
pruscriliud  truatinunt. 


^",\l  tliu  huariuf^s  and  appeals  lex  ids  of  the 
administratixe  rex'iexy  process.  Al.js  and  tlie 
.Appeals  ( louncil  may  seek  assistance  irom  medical 
experts  in  interpretiiif;  the  medical  ex  idence 
reKardine  the  separate  elhtcts  of  treatment  for  DAA 
and  a  co-occiirrine  mental  disorder(s). 

-■’.See.  for  example,  section  I2.()I)I''  in  the  mental 
disorders  listiiif^s  for  adults.  2()(:i''R  part  404. 
snhpart  I’,  ajipendix  1 . 

"’The  symptoms  and  sinus  of  a  co-occurriu" 
mental  disorder  or  eyen  symptoms  of  some  physical 
impairments  xxill  not  necessarily  abate  xx  ith 
ahslinence.  .Sometimes,  xyithdraxxal  of  the 
.snhstance(s)  may  result  in  a  xx’orsenin}>  of  the 
symptoms  and  sinus  attrihutahle  to  the  other 
impairment(s):  for  example,  increased  anxiety  or 
pain. 
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1).  There  are  cases  in  which  we  can 
deny  a  claim  for  failure  to  follow 
|)r(!.scril)ed  Ireatmenl  for  an 
iin])airment(s)  o//?er  //ion  the  DAA.  In  a 
case  in  which  a  claimant  has  both  DAA 
and  at  least  one  other  im])airment.  we 
may  determine  that: 

•  DAA  is  not  material  to  our 
determination  of  di.sahilitv;  that  is  the 
claimant  would  still  he  di.sahled  in  the 
absence  of  DAA,  hut 

•  The  claimant  would  not  he  disabled 
by  his  or  her  o//ier  impairmentls)  if  he 
or  she  followed  treatment  prescribed  hv 
a  treating  source  for  that  impairment(s) 
that  is  clearly  expected  to  restore  the 
ability  to  work.  The  claimant  must  also 
not  have  good  cause  for  failing  to  follow 
the  treatment. 

The  prescribed  treatment  in  this  c:ase 
must  he  treatment  that  is  s])ecific;ally  for 
the  other  impairment(s),  not  for  the 
DAA,  even  if  the  treatment  might  al.so 
have  beneficial  effec:ts  on  the  DAA.  For 
example,  we  cannot  find  that  a  claimant 
has  failed  to  follow  jirescrihed  treatment 
for  liver  di.sease  based  on  a  failure  to 
follow  treatment  prescribed  for  alcohol 
dependence.  If  the  c(!.ssation  of  drinking 
would  clearly  be  expected  to  im])rove 
the  claimant’s  functioning  to  the  ])oint 
that  he  or  she  is  not  disahhul.  we  would 
find  that  /)/\/\  is  material  to  tin; 
det(;rmination  of  di.sahilitv  and  denv  the 
claim  for  that  reason. 

7.7.  Who  is  rasponsihic  for  dotonnininp, 
nuitoriolitv? 

The  following  adjudicators  are 
res])onsihle  for  determining  materiality: 

a.  At  the  initial  and  ret:onsid(;ration 
levels  of  the  administrative  review 
process  (exce])t  in  disability  hearings),  a 
State  agency  di.sahilitv  examiner  makes 
the  finding  whether  DAA  is  material  to 
the  determination  of  disability.  A  State 
agency  MC/PCi  is  responsible  for 
determining  the  medical  aspects  of  the 
/)/\/\  analysis,  such  as  what  limitations 
a  claimant  would  have  in  the  ah.sence  of 
DAA. 

1).  In  di.sability  hearings  conducted  by 
a  di.sability  hearing  officer  at  the 
reconsideration  level,  the  disability 
luxiring  officer  determines  whether  DAA 
is  material  to  the  detcninination  of 
di.sability. 

c.  At  tile  AL)  and  Appeals  Council 
levels  (when  the  Appeals  (iouncil  makes 
a  decision),  the  AbJ  or  Ajipeals  Council 
determines  whether  DAA  is  material  to 
the  determination  of  disahilitv. 

N.  Wh(h  (^xpldudlions  docs  the 
doicnnindlion  or  docision  nood  to 
contdin? 

a.  Adjudicators  must  provide 
sufficient  information  .so  that  a 
subsecjuent  reviewer  considering  all  of 


the  evidence  in  the  case  record  can 
understand  the  reasons  for  the  following 
findings  whenever  DAA  materialitv  is 
an  issue: 

•  The  finding  that  the  claimant  has 
DAy\; 

•  The  finding  that  the  claimant  is 
di.sahled  at  stej)  3  or  ste])  ."i  of  the 
secpiential  evaluation  ])roce.ss 
considering  all  of  his  or  her 
impairments,  including  DAA. 

•  The  finding  that  the  claimant  would 
still  he  di.sahled  at  step  .3  or  .'i  of  the 
seciuential  evaluation  proce.ss  in  the 
ah.sence  of  DAA,  or  the  finding  that  the 
claimant  would  not  he  di.sahled  at  .step 
2.  4,  or  of  the  s(;(|uential  evaluation 
])roce.s.s  in  the  absence  of  DAA. 

A  single  statement  that  DAA  is  or  is 
not  material  to  the  determination  of 
disability  by  an  adjudicator  is  not 
sufficient. 

b.  As  we  have  already  indicated  in 
answering  other  (piestions.  an 
adjudic:ator  is  not  alwavs  nujuired  to 
address  every  issue  related  to 
materiality  in  detail.  For  examirle,  an 
adjudicator  need  not  determine  what  a 
claimant’s  remaining  limitations  would 
1)(!  absent  DAA  if  the  claimant’s  other 
impairment(.s)  does  not  ])revent  tin; 
claimant  from  doing  past  relevant  work 
even  with  DAA.  .Sec;  Qiujstion  .'j. 

i:.  Di.sability  hearing  officers,  Abl.s, 
and  the  Appeals  Council  (when  the 
A])peal.s  Council  makes  a  decision)  must 
])rovide  tlunr  rationales  in  their 
determinations  and  decisions.  .State 
agency  adjudicators  may  provide 
ex])lanations  in  their  determinations  or 
on  other  appropriate  documents,  such 
as  residual  functional  capacity 
a.sses.sment  forms. 

15. 1  low  shodid  ddjudicdtors  consider 
Fodordl  district  dnd  circdit  codrt 
decisions  ohoiit  DAA? 

Our  jjolicies  for  considering  Federal 
court  decisions  are  set  out  in  SSR  9B- 
1])  and  20  CFR  404.1  .'SO. ‘‘i  and  410.08.''). 

a.  Ceneral.  VVe  recpiire  adjudicators  at 
all  levels  of  administrative  review  to 
follow  agency  ])olicy.  as  set  out  in  the 
Commissioner’s  regulations.  .SSRs, 

.Social  Security  Ac(|uie.scence  Rulings 
(ARs),  and  other  in.structions,  such  as 
the  Program  Operations  Manual  Sv.stem 
(POM.S).  Fmergmicy  Mes.sages,  and  the 
Hixirings,  Appeals  and  Idtigation  haw 
manual  (HyM.bfiX).  Under  sections 
20.')(a)  and  (h)  and  1031(c)  and  (d)  of  the 
Act.  th(!  Commi.ssioner  h  s  the  ])ower 
and  authority  to  make  rules  ami 
regulations  and  to  establish  procedures, 
not  inconsi.stent  witli  the  Act,  which  are 
necessary  or  aj)proj)riate  to  carry  out  tin; 
provisions  of  the  Act.  The 
Commissioner  al.so  has  the  power  and 
authority  to  make  findings  of  fact  and 


decisions  as  to  the  rights  of  anv 
individual  applying  for  payment  under 
the  Act.  Because  of  the  Commissioner’s 
delegated  authority  to  implement  the 
provisions  of  the  Act.  we  may.  from 
time  to  time,  i.ssue  instructions  that 
ex|)lain  the  agency’s  polit:ies, 

Higidations.  rules,  or  procedures.  All 
adjudicators  mu.st  follow  our 
in.structions. 

1).  District  conrt  decisions.  Under  our 
longstanding  policy,  when  a  district 
court  decision  conflicts  with  our 
interpretation  of  the  Act  or  our 
regulations,  adjudicators  mu.st  apply  our 
nationwide  policy  when  they  adjudicate 
other  claims  within  that  district  court’s 
jurisdiction  unle.ss  the  court  directs 
otherwi.se.  such  as  in  a  class  action. 

c:.  Circdit  courts.  If  we  determine  that 
a  circuit  court’s  holding  conflicts  with 
our  interpretation  of  the  Act  or  our 
regulations,  we  will  issue  an  AR 
explaining  the  court’s  holding,  how  it 
differs  from  our  national  policy,  how 
adjudicators  must  apply  the  holding, 
and  the  situations  in  which  the  AR 
applies.  Unle.ss  and  until  we  issue  an 
AR,  adjudicators  mu.st  follow  our 
nationwide  policy  in  adjudic:ating  other 
claims  within  the  circuit  court’s 
jurisdiction. 

DATES:  Effective  Dote:  This  .S.SR  is 
effective  on  March  22.  2013. 

CROS.S  RFFFRFNCF.S:  .SSR  82-.'')‘). 
"Titles  11  and  XVI:  Failure  To  Follow 
Pr(!.scrihed  'rnxitment’’;  .S.SR  8.')-28, 
“Titles  II  and  XYI:  Medical  Impairments 
That  Are  Not  .S(;vere”;  .S.SR  00- 1]). 
Application  by  the  .Social  .Security 
Admini.stration  (.S.SA)  of  Federal  Circuit 
Court  and  District  Court  Decisions;  .S.SR 
00-4p.  Titles  II  and  X\d:  .Sym])tom.s, 
Medically  Det.erminahle  Physical  and 
Mental  Impairments,  and  Exertional  and 
Nonexertional  Limitations;  SSR  90-0p, 
Titles  11  and  XVI;  Consideration  of 
Administrative  F’inilings  of  Fact  by  .State 
Agency  Medical  and  Psychological 
Consultants  and  Other  Program 
Physicians  and  Psychologists  at  the 
Administrative  Law  Judge  and  Appeals 
Council  Levels  of  Administrative 
Review;  Medical  Eciuivalence;  .S.SR  00- 
7p,  “Titles  II  and  XVI;  Evaluation  of 
.Svmptoms  in  Disability  Claims; 
As.sessing  the  Credibility  of  an 
Individual’s  .Statements";  .S.SR  ()()-3]); 
’Pities  II  and  XVI;  Considering  0])inions 
and  Other  Evidence  P’rom  .Sources  Who 
Are  Not  “Acceptahh;  Medical  .Sources" 
in  Disability  Claims;  Considering 


.Sec  .S.SR  ]).  In  a  class  action  (liuadcd  hv  a 
district  conrt.  wo  will  issno  instrnctions  to 
adjudicators  on  how  to  a|)|)iv  tlu;  court's  decision. 
I'A'on  in  this  circnnistanc(!.  adjudicators  must  not 
intor))ri!t  the  d(!cision  for  thoinsolv(!s  hocansc;  thoir 
intor|)r(!tation  may  contlict  with  tho  agency's 
intiTprotation. 
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llecisioiis  on  Disability  l)y  Other 
(loveninienlal  and  Nongovernineiital 
Agcnicies:  and  I’rograin  Operations 
Manual  System  (POMS)  1)1  23()10.()()r), 
1)1  24.')().'‘i.()()l,  1)1  24.'’i0.'’).()().'i.  1)1 
24515.013.  1)1  2451 5.005.  1)1  24515.00(i. 
1)1  20515.001, 1)1  2H005.035-.050,  1)1 
32701.001. 1)1  00070.050. 

|1  K  0(ii:.  2()i;t-();t7.'>1  111(^1  li-ni-ct:  iiinl 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice:  8188] 

60-Day  Notice  of  Proposed  Information 
Collection:  Directorate  of  Defense 
Trade  Controls  Information  Collection: 
Export  Declaration  of  Defense 
Technical  Data  or  Services 

action:  Notice  oi  request  for  public 
comments. 

SUMMARY:  The  l)e|)artment  of  State  is 
.seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  de.scribed  below. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  l‘)‘)5.  we  are 
re(|uesting  comments  on  this  collection 
from  all  interestcid  individuals  and 
organizations.  The  pur])ose  of  this 
notice  is  to  allow  (it)  davs  for  |)ublic 
comment  ])receding  submission  of  the 
collection  to  OMB. 

DATES:  The  Department  will  accept 
comments  from  the  public  iq)  to  lit)  days 
from  February  20.  2013. 

ADDRESSES:  (Comments  and  (piestions 
should  be  directed  to  Nicholas  Memos. 
Office  of  Defense  Trade  Oontrols  Polic;y. 
Department  of  State,  who  may  be 
rciached  via  the  following  methods: 

•  Intinncl:  Persons  with  access  to  the 
Internet  may  view  and  comment  on  this 
notice  by  going  to  the  Federal 
regulations  Web  site  at 

WWW  .idf’iildt ions. }>()v.  You  can  .search  for 
the  document  bv  selecting  “Notice” 
under  Document  ry])e.  entering  the 
Public  Notice  number  as  the  "Keyword 
or  ID."  checking  the  "0])en  for 
Oomment”  box.  and  then  clicking 
".Search.”  If  neces.sary.  use  the  "Narrow 
by  Agency"  option  on  the  Results  page. 

•  iuiuiil:  inomosni@sl(il(i.<’ov. 

•  Moil:  Nicholas  Memos.  .SA-1.  12th 
Floor.  Directorate!  of  Defense  Trade 
Controls.  Bureau  of  Political-Military 
Affairs.  II.S.  D(!|)artment  of  State. 
Washington.  D(1  20522-0112. 

You  must  include  the  DS  form 
numb(!r.  information  collection  title, 
and  the  OMB  control  number  in  anv 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  reepie.sts  for  additional 


information  regarding  the  colhictions 
listed  in  this  notice,  including  reeiuests 
for  copies  of  the  pro])osed  collection 
instrument  and  supporting  documeints. 
to  Nicholas  Memos.  PM/DllTO,  .SA-1, 
12th  Floor,  Directorate!  e)f  De!fe!nsi:  Tniele 
Oeinlreils,  Burenin  eif  Pe)litie:al-Milit<irv 
Affairs.  l)..S.  De!parlme!nt  eif  .Slate!, 
Washingtem,  DCi  20522-1)112,  whei  may 
be!  re!ae;he!el  via  plume!  at  (202)  003-2820. 
eir  via  e!mail  at  in(nn()sni@sl(it(!.<’o\'. 
SUPPLEMENTARY  INFORMATION: 

•  Tiilo  ol  Information  (iollaclion: 
I'i\})ort  Declaration  of  Defense  Technical 
Data  or  Seivices. 

•  OMIl  (lontrol  Number:  I-4()5-()I57. 

•  Tvpe  of  Heqnest:  Extension  of 
(hirrentlv  Approved  (Collection. 

•  Originatinii  Office:  Bnrean  of 
Political-Militaiy  Affairs.  Directorate  of 
Defense  Trade  Controls,  PM/DDTC. 

•  Eorm  Number:  DS-4071. 

•  Hespondents:  Business  and 
Nonprofit  Organisations. 

•  Estimated  Namber  of  Bespondents: 
12. ()()(). 

•  Estimated  Number  of  Bes})onses: 
IH.OOO. 

•  Average  Honrs  per  Bespon.se:  30 
minutes. 

•  rot(d  Estimated  Barden:  0.000 
boars. 

•  Erecpiencv:  On  Occasion. 

•  Obligation  to  Bespond:  Xbanbdorv. 

We.  are!  se)lie:iting  publie;  e;e)mme!nls  tei 

pe!rmit  the!  De!partme!nt  tei: 

•  Evaluate!  whe!the!r  the  jneipeiseel 
infeirmaliem  e;e)lle!clie)n  is  nennnssary  feir 
the  prope!!'  funeliems  eif  the  Departmeent. 

•  Eviiliuite  the!  ae:e:urae;y  eif  eiur 
estimate  eif  the!  time!  anel  e;ei.st  burelen  feir 
this  preqieiseul  e;eille!e:tion.  inedueling  the 
valielity  eif  the  metheieleileigy  anel 
assumptieins  u.seel. 

•  Enhane:e!  the  epialily.  utility,  anel 
e:larity  eif  the  infeirmatiein  tei  be 
e;eille!e:te!el. 

•  .Minimize  ihei  repen  ting  burelein  on 
theise  whei  are  tei  re!.s]ieinel,  ine;lueling  the 
use!  eif  aiiteimateul  e;eille!e;tiein  te:e;hniepie!.s 
eir  either  feirms  eif  infeirmatiein 
te!e:hnoleigy. 

Pleiase!  neite  that  e:eimme!nt.s  submitleiel 
in  reispein.se!  tei  this  Neitieiei  are!  publie: 
reieieirel.  Beifeirei  ine:lueling  any  eletaileiel 
perseinal  iideirmatiein,  vein  sheiulel  bei 
awcire  that  yeiur  eieimmemts  as  submilteel, 
ine:lueling  veiur  perseinal  infeirmatiein, 
will  be  available!  feir  ]}ublie:  reivieiw. 

Abstract  of  proposed  collection: 

Ae;tual  eixjieirt  eif  elefemse!  Ie!e:hnie:;il  elata 
anel  elefem.sei  seirvieieis  must  be  re!]ieirle!el 
elireieitlv  lei  thei  Diieieiteirale  eif  Defense! 
Tniele  Ceintreils  (DDTC).  DDTC 
cielministers  the  Inteirnalieimil  Traffie:  in 
Arms  Reigulatieins  (ri'AR)  ;inel  .Seieitiein  38 
eif  the!  Arms  Exjieirt  (ieintreil  Ae;t  (AE(]A). 
3’he  ae:tual  exiieirts  must  liei  in 


ae;e;eirelane:e!  with  reieiuirements  eif  thei 
ITAR  anel  .Seeitiein  38  of  the  AECIA. 

DDT(]  meiniteirs  the  infeirmatiein  lei 
einsure!  there  is  iireijier  e:ontreil  eif  the 
Iransfeir  eif  sensitive!  lj..S.  te!e:hneileigv. 

Metbodologv:  This  infeirmatiein 
e:eille!e:tiein  m;iy  bei  sent  tei  the  Dire!e:leirate! 
eif  Deifemse  Tniele  (leintreils  viei  the 
feilleiwing  meitheiels:  e!le!e:lreinie:;illy  eir 
mail. 

Dalcel:  L’cliniarv  .5.  2013. 

Kiiviii  Maleineiy. 

Acting  Mtmnging  Director  of  Defense  Trade 
Controls.  Bnrean  of  Political-Militarv  Affairs, 
t  '..S'.  Deixirtinent  of  State. 

IKK  Doc.  21U:i-l):»(72  I'ilad  2-l<l-i;!:  aiii| 

BILLING  CODE  4710-25-P 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Projects  Approved  for  Consumptive 
Uses  of  Water 

AGENCY:  .Su.sejuehiinnii  River  Basin 

Ceimmi.ssiein. 

action:  Neitieie. 

SUMMARY:  This  notieie  lists  the  ]}reije!e;l.s 
appreiveel  by  rule!  by  the!  .Susepiehanna 
Rive!!’  Biisin  (ieimmi.ssiein  eluring  the! 
lie!rie!el  .se!t  feirth  in  DATES. 

DATES:  De!e:e!mbe!r  1, 2012.  Ihrenigh 
Deuiember  31.  2012. 

ADDRESSES:  .Su.seiue!hann;i  River  Basin 
Ceimmissiem,  1721  Neirth  h’reinl  .Streu!!, 
Harrisburg.  PA  17102-2301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rie:harel  A.  Ckiirei,  (u!ne!ral  (knm.sel, 
teleiiheine:  (717)  238-0423.  ext.  300;  fax: 
(717)  238-2430;  e!mail:  rcairo@srbc.net. 
Re!gular  mail  inepiiries  may  be  sent  tei 
the  abeive  aelelress. 

SUPPLEMENTARY  INFORMATION:  This 
notie:e  lists  the  ]iro)eie:ts,  ele!,se;ribeel 
beleiw,  re!e:e!iving  ajiproval  feir  the 
e:einsumptive!  u.se  eif  water  pursuant  to 
the  (ximmissiein’s  appreival  by  rule 
preie:e!.ss  sell  feirth  in  18  CFR  800.22(e!)  feir 
the  time  ]ie!rieiel  speicifieel  abeive: 

Approvals  bv  Rule!  Issued  Under  18 
CFR  §8()(i.22(e) 

1.  .SWEPl  LP,  Pael  ID;  Brumwell  057, 
ABR-201212001 ,  Rie:hmeinel  Teiwnship, 
Tieiga  County,  P;i.;  Ceinsumptive  U.se  eif 
U])  tei  4.000  mgel;  Apjireival  Date; 
De!e:e!mbe!r  4.  201 2. 

2.  .SWEPl  LP.  Pael  ID;  Kuhl  532,  ABR- 
201212002.  Rie:hmonel  Teiwnshi]i,  Tieigei 
(kiuntv.  Pii.:  Ceinsumptive  U.se  eif  Up  lei 
4.000  mgel:  A]i])reival  Date:  De!e:e!mbe!r  4. 
2012. 

3.  .Southwestern  Energy  Preielue:liein 
tkimiianv,  Pael  ID:  RACINE  PAD,  ABR- 
201212003.  New  Milforel  Teiwn.shi]!, 
.Susejuehanna  C'ounty.  Pa.;  (kinsumptive 
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Use  of  U])  to  4.95)9  mgd:  Approval  Date;: 
De(:(!nil)er  7,  2012. 

4.  South we.stern  Energy  I’roduction 
Company.  Fad  ID:  I’LATIJS  I’AD,  AI3R- 
2012120()4.  New  Milford  Townshij), 
,Sii.s(iuelianna  County,  Fa.:  Con,suin])tive 
U.se  f)f  Up  to  4.95)5)  mgd;  Approval  Dale: 
Decennber  7.  2012. 

.SoutlnvesUa  ii  Energy  Froduction 
Company.  Fad  ID:  SWEENEY  FAD. 
AHR-20i21200.'').  New  Milford 
Townshi|),  Sus(]uehanna  County,  Fa.; 
Consumptive  Use  of  Up  to  4.95)9  mgd; 
A])proyal  Date;  De(;eml)er  7.  2012. 

0.  Cabot  Oil  i!;  Cas  Cor])oration.  Fad 
ID;  TeddickM  F3.  ABR-201212000, 
Brooklyn  Township.  Sn.s(]uehanna 
County,  I^a.;  Consumjjtive  U.se  of  LI])  to 
3.57.1  mgd;  Approval  Date;  December  7. 
2012. 

7.  EXCO  Resources  (FA).  EEC.  Fad  ID: 
Dale  Bower  Fad  2.  ABR-201212007. 
Fenn  Townshi]).  Eycoming  County,  Fa.; 
Consumjjtive  Use  of  Up  to  8.000  mgd; 
Apj)roval  Date;  Deceml)er  11,  2012. 

8.  Cabot  Oil  &  Gas  Corporation.  Fad 
ID;  ZickW  Fl,  ABR-201 21 2008,  Eenox 
Town.ship,  Su.sciuehanna  County,  Fa.; 
Consumjjtive  Use  of  U])  to  3.575  mgd; 
Approval  Dat(v.  December  12,  2012. 

5).  Southwestern  Energy  Froduction 
Comi)any,  Fad  ID;  CONKEIN  EA.ST. 
ABR-20i212005).  New  Milford 
I’ownsbip,  Su.s(|uebanna  (iountv,  Fa.; 
Consumptive  I  Ise  of  I  Ip  to  4.95)5)  mgd; 
Ajjproval  Date;  Decemln!!'  14,  2012. 

10.  Southwestern  Ibiergy  Froduction 
Company.  Fad  ID;  TINCEEY  FAD.  ABR- 
201 21 2010.  New  Milford  Townshi jn 
.Sustiuehanna  County.  Fa.;  Consum|)tive 
U.se  of  Up  to  4.95)9  mgd;  A])]n'oval  Date; 
December  14.  2012. 

11.  Southwestern  Energy  Froduction 
Company.  Fad  ID;  BOMAN  FAD.  ABR- 
201 21 2011,  Jack.son  Townshij). 
Susquehanna  County.  Fa.;  Con.snm])tive 
U.se  of  U|)  to  4.5)99  mgd;  A|)])roval  Date; 
December  14.  2012. 

12.  Southwestern  Energy  Frodui;tion 
C:om])any.  Fad  ID;  Swisher  (Fad  R), 
ABR-20i212012.  Stevens  Townshij), 
Bradford  County,  Fa.;  Consumj)tive  Use 
of  Uj)  to  4.5)99  mgd;  Aj)j)roval  Date; 
December  31,  2012. 

13.  SWEFl  EF.  Fad  ID;  Tri-Co  590. 
ABR-201 21 201 3,  Sullivan  Townshij), 
I’ioga  County,  Fa.;  Con.sumj)tiv(!  U.s(!  of 
Uj)  to  4.000  mgd;  Aj)j)roval  Date; 
December  31,  2012. 

14.  Chief  OiU  Cas  EEC.  Fad  ID; 
Bishoj)  Drilling  Fad.  ABR-201212014, 
Auburn  Townshij),  Su.scjuehanna 
County,  Fa.;  Con.sumj)tive  U.se  of  Uj)  to 
2.000  mgd;  Aj)j)roval  Dale;  December 
31, 2012. 

15.  Chief  Oil  fli  Cas  EEC.  Fatl  ID; 
llarvev  Drilling  Fad.  ABR-201212015. 
Eemon  Town.shij),  Wyoming  County, 
Fa.;  Con.sumj)tive  U.se  of  Up  to  2.000 


mgd;  Aj)j)roval  Date;  December  31, 

2012. 

Aiilhorily:  Ful).  E.  5)1-57.5.  84  Slat.  1505) 

(!)  s(;(i..  18  CI  R  i)arls  800.  807,  and  808. 

Dated:  l''el)niarv  8.  201 :). 

Stephanie  E.  Kichardscin, 

Sf'cnftdiy  lo  lint  (jonimission. 

U  K  Doc;.  2()i;)-():t«:)2  2-n)-i:);  8:4.5  am| 

BILLING  CODE  7040-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA-2013-0002-N-4] 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  In  accoi'dance  with  the 
Fajierwork  Reduction  Act  of  15)5)5  and 
its  imj)lementing  I'egulations,  the 
Federal  Railroad  Administiation  (k’RA) 
heieby  announces  that  it  is  seeking 
renewal  of  the  following  currentlv 
aj)j)]()ved  infoiination  collection 
activities.  Before  submitting  these 
information  collection  reijuii'ements 
(ICRs)  for  cleaiance  by  the  Office  of 
Management  and  Budget  (OMB),  FRA  is 
soliciting  jnihlic  comment  on  .sj)ecific 
asjiects  of  the  activities  identified 
below. 

DATES:  Comments  must  he  leceived  no 
later  than  Ajnil  22,  2013. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  jnojiosed 
ac:livitie.s  by  mail  to  either:  Mr.  Robert 
Brogan.  Office  of  Safety.  Flanning  and 
Evaluation  Division,  RRS-21,  F'ederal 
Railroad  Administration,  1200  New 
ler.sey  Ave.  SE..  Mail  Stoj)  25. 
Washington,  DC  2055)0,  or  Ms.  Kimberly 
Toone,  Office  of  Infoiination 
Technology,  RAD-20,  Federal  Railroad 
Administration.  1200  New  jer.sey  Ave. 
.SE.,  Mail  .Stoj)  35,  Washington,  DC 
2055)0.  Commenters  recjue.sting  FRA  to 
acknowledge  receijit  of  their  resjiective 
comments  must  include  a  self-addres.sed 
stamjjed  jio.stcard  stating.  “Comments 
on  OMB  Control  Number  2130-0533.” 
Alternativelv,  comments  may  be 
transmitted  via  facsimile  to  (202)  45)3- 
0210  or  (202)  49.3-0170,  or  via  email  to 
Mr.  Brogan  at  liohcrt .I{ro;^(in@dot .gov.  or 
to  Ms,  Toone  at 

Kiinl)(;rlv.Toono@c{o1.gov.  Flease  refer  to 
the  assigned  OMB  control  number  in 
any  corresjiondence  submitted.  FRA 
will  .summarize  comments  received  in 
resjKin.se  to  this  notice  in  a  subseejuent 


notice  and  inchiile  them  in  its 
information  collection  submission  to 
OMB  for  aj)j)roval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Flanning  and 
Evaluation  Division,  RR.S-21,  Federal 
Railroad  Administration.  1200  New 
Jersey  Ave.  ,SE..  Mail  .Stoj)  25, 
Washington,  DC  2055)0  (telej)hone:  (202) 
493-025)2)  or  Ms.  Ms.  Kimberly  'Toone, 
Office  of  Information  'Technology,  RAD- 
20,  Federal  Railroad  Administration, 
1200  New  Jer.sey  Ave.  .SE..  Mail  .Stoj)  35, 
Wki.shington,  DC  2055)0  (telej)hone:  (202) 
493-0132).  ('The.se  telejihone  nnmbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Fajierwork  Reduction  Act  of  15)5)5 
(FRA).  Fublic  Eaw  104-13,  S  2.  105)  .Stat. 
103  (1995)  (codified  as  revi.sed  at  44 
U.S.C.  3501-3520),  and  its 
imj)lementing  regulations,  5  CT'R  j)art 
1320.  reejuire  Federal  agencies  to 
j)rovide  OO-days  notice  to  the  j)uhlic  for 
comment  on  information  collection 
activities  before  seeking  aj)j)roval  for 
reinstatement  or  renewal  hv  OMB.  44 
U.S.C.  3500(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1),  1320.12(a).  .Sj)ecifically. 
FRA  invites  intere.sted  resj)ondent.s  to 
( onmient  on  the  following  .summarv  of 
j)roj)o.sed  information  collection 
activities  regarding  (i)  Whether  the 
information  collection  activities  are 
nece.ssary  for  T^RA  lo  j)roj)erly  execute 
its  functions,  including  whether  the 
activities  will  have  j)raclical  utility;  (ii) 
the  accuracy  of  FRA’s  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  a.ssumj)tion.s  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  (jnality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  j)ublic  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
technicjiies  or  other  forms  of  information 
technology  (e.g..  j)ermitting  electronic 
snbmi.ssion  of  re.sj)on.se.s).  .See  44  U..S.C. 
35()()(c)(2)(A)(l)-(iv);  5  CFR 
132().8(d)(l)(l)-(iv).  FRA  believes  that 
soliciting  jiuhlic  comment  will  j)roniote 
its  efforts  to  reduce  the  admini.strative 
and  j)aj)erwork  burdens  a.ssociated  with 
the  collection  of  information  mandated 
bv  Federal  regulations.  In  summarv. 

I’RA  reasons  that  comments  received 
will  advance  three  objectives;  (i)  Reduce 
rej)orting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
reijiiirements  in  a  “user  friendly”  format 
to  imj)rove  the  u.se  of  such  information; 
and  (iii)  accurately  as.sess  the  resources 
exjiended  to  retrieve  and  j)roduce 
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information  ro(|uosted.  .See  44  II..S.C. 
3.S()1. 

Helow  is  a  l)rief  summary  of  the 
cnrrentlv  apjjroved  I(]Rs  that  1"RA  will 
submit  for  clearance  by  OMH  as 
rtuiuinid  under  the  I’RA: 

7’///e;  Qualifications  for  Locomotive 
l'jii>ineers. 

()MIi  (A)ntrol  Niiiuhcr:  213(M).'j33. 

Ahsli'dci:  .Section  4  of  the  Rail  .Safety 
Improvement  Act  of  l‘)H8  (R.SIA).  Public 


Law  1()()-.342,  102  .Stat.  024  ()une  22, 
lt)88).  later  amended  and  r(!-codified  bv 
Public  Law  103-272.  108  .Stat.  874  (July 
.S,  105)4).  riupiired  that  FRA  issiu; 
n'gulations  to  (islablisb  any  nec(!ssarv 
program  for  certifying  or  licensing 
locomotive  (mgineers.  The  colbulion  of 
information  is  used  by  FRA  to  ensurt! 
that  railroads  em|)lov  and  |)ro])erlv  train 
(pialified  individuals  as  locomotive 
(mgineers  and  (bisignated  supia  visors  of 


locomotive  (mgimums.  Tlu;  colUiction  of 
information  is  al.so  used  by  FRA  to 
v(!rify  that  railroads  have  establislKul 
nupiired  certification  programs  for 
locomotive  engiiUMU’s  and  that  tb(;s(! 
))rograms  fully  coidorm  to  tlu;  standards 
specified  in  the  regulation. 

Aflhctcd  Public:  Ibisine.sses. 

Pcspondcnt  Universe:  733  railroads. 

Fvequencv  ol  Submission:  On 
occasion:  annuallv:  tri-annuallv. 


CFR  section 


240.9 — Waivers  . 

240.101/103 — Cert.  Prog. — Amendmnts  . 

— Cert.  Prog. — New  . 

— Final  Review  . 

— Material  Modification  to  Program  . 

240.105(b) — Selection  Criteria  for  DSLEs — 
Exams. 

(c)  Written  Reports/Determinations  of  DSLE  Per¬ 
formance  Skills. 

240.109/App.  C — Prior  Safety  Conduct  Data  . 

240.1 11/App  C— Driver’s  License  Data . 

— NDR  Match — notifications  and  requests 
for  data. 

— Written  response  from  candidate  on  driv¬ 
er's  lie.  data  candidates. 

240.111(g) — Notice  to  RR  of  Absence  of  Li¬ 
cense. 

240.111(h) — Duty  to  furnish  data  on  prior  safety 
conduct  as  motor  vehicle  op.. 

240.113 — Notice  to  RR  Furnishing  Data  on  Prior 
Safety  Conduct— Diff.  RR. 

240.119 — Self-referral  to  EAP  re:  active  sub¬ 
stance  abuse  disorder. 

240.121 —  Criteria — Vision/Flearing  Acuity  Data — 
New  Railroads. 

240.121 —  Criteria — Vision/Hearing  Acuity  Data — 
Cond.  Certification. 

240.121 — Criteria — Vision/Hearing  Acuity  Data — 
Not  Meeting  Standards — Notice  by  Employee. 
240.127 — Criteria  for  Examining  Skill  Perform¬ 
ance — Modification  to  Certification  Program  to 
Include  Scoring  System. 

240.201/221 — List  of  Qualified  DSLEs  . 

240.201/221 — List  of  Qualified  Loco.  Engineers 
240.201/223/301 — Loco.  Engineers  Certificate  ... 

— False  entry  on  certificates  . 

240.205 — Data  to  EAP  Counselor . 

240.207 — Medical  Certificate  Showing  Hearing/ 
Vision  Standards  are  Met. 

— Written  determinations  waiving  use  of  cor¬ 
rective  device. 

240.219 — Denial  of  Certification  . 

— Notification  to  Employee  of  Adverse  Deci¬ 
sion. 

240.227 — Canadian  Certification  Data  . 

240.  229 — Joint  Qperations — Notice — not  quali¬ 
fied. 

240.309— RR  Qversight  Resp.;  Detected  Poor 
Safety  Conduct — Annotation. 

Testing  Requirements; 

240.209/213— Written  Tests  . 

240.211/213 — Performance  Test . 

240.303 — Annual  operational  monitor  observa¬ 
tion. 

240.303 — Annual  operating  rules  compliance 
test. 


Repqrting  Burden 


Respondent  universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden 
hours 

733  railroads  . 

3  waiver  petitions  . 

1  hour  . 

3 

733  railroads  . 

50  amendments  . 

1  hour  . 

50 

20  railroads  . 

20  programs  . 

40  hours  . 

800 

20  railroads  . 

20  reviews  . 

1  hour  . 

20 

733  railroads  . 

30  modified  prog . 

45  minutes  . 

23 

733  railroads  . 

50  examinations  . 

1  hour  . 

50 

10  railroads  . 

10  reports  . 

1  hour  . 

10 

17,667  candidates . 

25  responses  . 

60  minutes  . 

25 

17,667  candidates . 

17,667  requests  . 

15  minutes  . 

4,417 

733  railroads  . 

1 77  notices  +  1 77  re- 

15  min.  +  15  min . 

89 

733  railroads  . 

quests. 

20  cases/comments  . 

15  minutes  . 

5 

53,000  candidates . 

4  letters  . 

15  minutes  . 

1 

733  railroads  . 

200  phone  calls . 

10  minutes  . 

33 

17,667  candidates . 

353  requests  +  353  re- 

15  min./30  min . 

265 

53,000  locomotive  engi- 

sponses. 

50  self-referrals  . 

5  minutes  . 

4 

neers. 

20  railroads  . 

20  copies . 

15  minutes  . 

5 

733  railroads  . 

20  reports  . 

1  hour  . 

20 

733  railroads  . 

10  notifications  . 

15  minutes  . 

3 

733  railroads  . 

46  amended  programs 

48  hours  +  8  hours  . 

7,704 

733  railroads  . 

+  687  amended  pro¬ 
grams. 

733  updates  . 

60  minutes  . 

733 

733  railroads  . 

733  updated  lists . 

60  minutes  . 

733 

53,000  candidates . 

17,667  certificates . 

5  minutes  . 

1,472 

N/A  . 

N/A  . 

N/A  . 

N/A 

733  railroads  . 

177  records  . 

5  minutes  . 

15 

53,000  candidates . 

17,667  certificates . 

70  minutes  . 

20,612 

733  railroads  . 

10  determinations  . 

2  hours  . 

20 

17,667  candidates . 

30  letters  +  30  re- 

1  hour  . 

60 

733  railroads  . 

sponses. 

30  notifications  . 

1  hour  . 

30 

N/A  . 

N/A  . 

N/A  . 

N/A 

321  railroads  . 

1 84  employee  calls  . 

5  minutes  . 

15 

15  railroads  . 

6  annotations  . 

15  minutes  . 

2 

53,000  candidates . 

17,667  tests  . 

2  hours  . 

35,334 

53,000  candidates . 

17,667  tests  . 

2  hours  . 

35,334 

53,000  candidates . 

53,000  tests/docs . 

2  hours  . 

106,000 

53,000  candidates . 

53,000  tests  . 

1  hour . 

53,000 
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Reporting  Burden— Continued 


CFR  section 

Respondent  universe 

Total  annual 
responses 

Average  time  per 
response 

Total  annual 
burden 
hours 

Recordkeeping: 

240.215 — Retaining  Info.  Supporting  Deter- 

733  railroads  . 

17,667  records  . 

30  minutes  . 

8,834 

mination. 

240.305 — Engineer’s  Notice  of  Non-Qualification 
to  RR  — Relaying. 

53,000  engineers  or 
candidates. 

100  notifications  . 

5  minutes  . 

8 

— Certification  Denial  or  Revocation  Status 

1 ,060  engineers  . 

2  letters  . 

30  minutes  . 

1 

to  other  certifying  railroad. 

240.307 — Notice  to  Engineer  of  Disqualification 

733  railroads  . 

900  letters  . 

1  hour  . 

900 

240.309 — Railroad  Annual  Review . 

51  railroads  . 

51  reviews  . 

40  hours  . 

2,040 

—Report  of  findings . 

51  railroads  . 

12  reports  . 

1  hour  . 

12 

Toldl  HdS])()nses:  217.325. 

Esiinuiidd  Total  Annual  Bnrdan: 
278,082  hours. 

Status:  Regular  Review. 

Pursuant  to  44  IJ.S.C.  33()7(a)  and  5 
CFR  1320.5(1)),  132().8(l))(3)(vi),  FRA 
informs  all  interested  ])arties  that  it  may 
not  conduct  or  spon.sor,  and  a 
respondent  is  not  retpiired  to  res])ond 
to,  a  c.ol lection  of  information  unle.ss  it 
dis])lays  a  cairrently  valid  OMB  control 
numher. 

y\ulliorily:  44  ll..S.(L  3.501-3,521). 

Issued  in  Wasliinglon,  DC,,  on  Mljiiuirv  13, 
2013. 

Kidieccii  Penninglon, 

Thirj  tanancidl  Officor.  Faddial  Itdilnxid 
Admiiustmiion. 

|I•'K  Doc,  2(n3-():iH(i!)  I'iled  2-l!)-i:i:  H:4,5  :ini| 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Innovative  Technology 
Administration 

Advisory  Council  on  Transportation 
Statistics;  Meeting 

agency:  Research  and  Innovative 
Technologv  Administration  (RITA), 
DOT. 

ACTION:  Notice. 


'i’his  notice  announces.  ])ur.suant  to 
.Section  l()(a)(2)  of  the  Federal  Advisoi'v 
Committee  Act  (FACA)  (Put).  L.  72-383; 
5  II.S.C.  app.  2),  a  meeting  of  the 
Advisory  Council  on  Tiansportation 
Stati.stics  (ACTS).  The  meeting  will  he 
held  on  Monday,  March  4  from  8:30 
a.m.  to  4:00  p.m.  F.S.T.  in  the  DOT 
(Conference  (Center  at  the  II.S. 
Depai'lment  of  Ti'an.s])ortation,  1200 
New  lersey  Ave.  SE..  Washington,  D(C. 
Section  52011  of  the  Moving  Ahead  for 
Pi'ogi'ess  in  the  21.st  (Centuiy  Act  (MAP- 
21)  directs  the  IJ.S.  Department  of 
Tiansportation  to  establish  an  Advisory 
(Council  on  Transportation  Stati.stics 
subject  to  the  Fedeial  Advisory 


Committee  Act  (5  II.S.C.,  A])]).  2)  to 
advise  the  Bureau  of  Transj)ortation 
Statistics  (BTS)  on  the  (pialitv. 
reliability,  consistency,  objectivity,  and 
relevance  of  transportation  statistics  and 
analy.ses  collected,  suppoited.  or 
disseminated  by  the  Bureau  and  the 
Department.  The  following  is  a 
.summary  of  the  draft  meeting  agenda: 

(1)  ll.SDG'r  welcome  and  introduction  of 
Council  Members;  (2)  Overview  of  prior 
meeting:  (3)  Discussion  of  performance 
measures;  (4)  Update  ou  B'l'.S  data 
j)rograms  aud  future  plans:  (5)  (Council 
Members  review  and  di.scussion  of  B'fS 
programs  and  plans;  (8)  Public 
Comments  and  (Closing  Remarks. 
Participation  is  o])en  to  the  public. 
Members  of  the  public  who  wish  to 
partici])ate  must  notify  (Courtney 
i'reiherg  at  (lourtn(:y.Frall)arg@dot.<^ov. 
not  later  than  March  4,  2013.  Meml)ers 
of  the  public  mav  pre.sent  oral 
statements  at  the  meeting  with  the 
approval  of  Patricia  I  In.  Director  of  the 
Bureau  of  Transportation  Statistics. 
Noncommittee  members  wishing  to 
pre.sent  oral  statements  or  obtain 
information  should  contact  Courtney 
Freiberg  via  email  no  later  than  March 
4.  2013 

Questions  about  the  agenda  or  written 
comments  may  he  emailed 
(Coai  tnav.l'iaibard@dot.^ov)  or 
submitted  by  II.S.  Mail  to:  II.S. 
Department  of  Transportation,  Re.search 
and  Innovative  Technologv 
Administiation.  Bureau  ))f 
'rranspoitation  Statistics,  Attantion: 
Coui'tney  Freihei'g,  1200  New  jei'sey 
Avenue  SE.,  Room  #  E34^29, 
Washiugtou,  D(C  20500,  or  faxed  to  (202) 
388-3840.  BTS  reipiests  that  wiitten 
comments  be  leceived  by  March  4, 

2013.  Acce.ss  to  the  DO'f  Ileadciuaiteis 
building  is  controlled  therefoi'e  all 
])ersons  who  ])lan  to  attend  the  meeting 
must  notifv  Mrs.  (Courtney  Eieiherg  at 
202-388-1270  i)rior  to  March  4,  2013. 
Individuals  attending  the  meeting  must 
re])ort  to  the  main  DOT  entiance  on 
New  Jersey  Avenue  SE.  ft)r  admi.ssion  to 


the  building.  Attendance  is  open  to  the 
l)uhlic,  hut  limited  .s])ace  is  available. 
Persons  with  a  disability  reriuiring 
special  services,  such  as  an  interpreter 
for  the  healing  im])aired,  should  contact 
Mrs.  Freiberg  at  202-388-1270  at  least 
seven  calendar  davs  ])rior  It)  the 
meeting. 

Notice  of  this  meeting  is  |)i'ovided  in 
accoi’dance  with  the  FACA  and  the 
Ceneial  Services  Administration 
legulations  (41  (CFR  parts  102-103) 
covei’ing  management  of  Federal 
advisory  committees. 

Issued  in  Wiishington.  DC.  on  l•’(!l)|■nin■v  1 1, 
2013. 

KoirScliinitt, 

Ddi)iily  Dirt'clor.  Uuivdu  oj  'l'vdnsf)(>rtdtion 
Statistics. 

|l'l<  I)(H,.  2(n;t-();i(il,S  Illccl  2-l<)-13:  K:4.5  <iin| 
BILLING  CODE  4910-HY-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Identification  of  Entities  and  Vessels 
Pursuant  to  the  Iranian  Transactions 
and  Sanctions  Regulations  and 
Executive  Order  13599 

agency:  Office  of  Foieign  Assets 
Control,  Tieasury. 
action:  Notice. 

SUMMARY:  3’he  'rreasury  Department’s 
Office  of  Foreign  As.sets  (Contiol 
(■‘OEACC")  is  publishing  the  names  of 
one  bundled  and  ten  (110)  entities  and 
vessels  identified  as  the  Covernment  of 
Iran,  Iranian  financial  institutions,  or 
pro])erty  or  interest  in  proiierty  of  the 
Covernment  of  Iran  under  the  Iranian 
Tran.sactions  and  Sanctions  Regulations 
(the  “PrSR”),  31  CFR  part  580,  and 
Executive  Order  13590,  and  is  updating 
OEA(C’s  list  of  Specially  Designated 
Nationals  and  Blocked  Persons  to 
identify  those  entities  and  ve.ssels. 
DATES:  The  identification  and  updates 
made  hv  the  Director  of  OFAC  of  the 
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eiililios  and  vessels  idcMitiiuul  in  this 
mdice.  pnrsnant  to  the  Iranian 
Transactions  ami  Sanctions  Regnlations 
and  Kxeciitive  Order  KtStit).  was 
effective  on  )nly  12.  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director.  Sanctions 
C'.oinpliance  and  Hvalnation.  Office  of 
Foreign  Assets  ('.ontrol.  Dcipartinent  of 
the  Treasury.  Washington.  DC,  20220. 
Tel.:  202/(i22-2400. 

SUPPLEMENTARY  INFORMATION: 

Flectronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC^  an; 
available  frt)ni  OFA(7s  Web  site 
(n  n  n-./;ea.s.go\’/o/ar)  or  via  facsimile 
through  a  24-hour  fax-on-demand 
S(!rvice.  Tel.:  202/(i22-0077. 

Background 

On  Fehrnarv  2012.  the  President 
issmul  Fxecntive  Order  13.'itl0. 

"Blocking  Projierty  of  the  Government 
of  Iran  and  Iranian  Financial 
Institutions"  (the  "Oriler").  S(!ction  1  (a) 
of  the  Order  blocks,  with  certain 
exceptions,  all  propinty  and  interests  in 
|)roj)(!rty  of  tin;  Government  of  Iran, 
including  the  (Central  Bank  of  Iran,  that 
an;  in  the  l)nit(!d  .States,  that  henxdter 
come  within  the  1  Inited  .States,  or  that 
an;  or  hereaft(!r  conu!  within  the 
possession  or  control  of  anv  United 
.States  |)erson.  including  any  fonngn 
branch. 

.Section  1  (h)  of  tin;  Ordm’ blocks,  with 
certain  exceptions,  all  j)ropertv  and 
interests  in  projMM  tv  of  anv  Iranian 
financial  institution,  including  tin; 
(Central  Bank  of  Iran,  that  are  in  the 
lJnit(Hl  .States,  that  h(;reafter  come 
within  the  United  .Stat(!.s.  or  that  are  or 
hereafter  conn;  within  the  ])o.sses.sion  or 
control  of  any  United  .States  person, 
inchuling  any  foreign  branch. 

.Sciction  1  (c)  of  the  Order  blocks,  with 
certain  exceptions,  all  ])ropertv  and 
interests  in  property  that  are  in  the 
United  .States,  that  hereafter  conn; 
within  the  United  .States,  or  that  an;  or 
her(;after  come  within  the  pos.session  or 
control  of  any  United  .States  person, 
including  anv  foreign  branch,  of  the 
following  persons:  Anv  person 
det(;rmin(;d  hv  the  .Secretarv  of  the 
Treasury,  in  consultation  with  the 
.S(;cretary  of  .State,  to  he  owned  or 
controlled  hv.  or  to  have  acted  or 
])nrported  to  act  for  or  on  behalf  of. 
directly  or  indirectly,  anv  ])erson  whose 
j)roperty  and  interests  in  ])ropertv  are 
hlo(  ked  pnrsnant  to  the  ()rder. 

.S(;ction  7  (d)  of  the  Order  d(;fines  the 
term  "Government  of  Iran"  to  m(;an  the 
Government  of  Iran,  any  political 
subdivision,  agency,  c/  instrnmentalitv 


thereof,  including  the  G(;ntral  Bank  of 
Iran,  and  any  ])erson  owned  or 
controlled  by.  or  acting  for  or  on  l)(;half 
of.  the  Government  of  Iran. 

Section  7  (f)  of  the  Order  defines  the 
term  "Iranian  financial  institution"  to 
mean  a  financial  institution  organiz(;d 
under  the  laws  of  Iran  or  any 
jurisdiction  within  Iran  (including 
foreign  branches),  any  financial 
institution  in  Iran.aiiy  financial 
institution,  wher(;ver  located,  owned  or 
controlled  by  the  Government  of  Iran, 
and  any  financial  institution,  wherever 
locat(;(l.  owned  or  ct)ntrolled  hv  any  of 
the  foregoing. 

On  Octol)(;r  22.  2012.  the  Iranian 
Transai;lions  Regulations,  31  (^FR  part 
.')()()  (the  “1  TR").  wen;  renam(;il  the 
Iranian  'rransactions  and  .Sanctions 
Regulations  ("IT.SR”).  amended,  and 
rei.ssned  in  its  entirety.  The  I  I  R  and  tin; 
rr.SR  i)rohihit  various  transactions, 
including,  among  others,  transactions 
with  the  Gov(;rnment  of  Iran.  Und(;r  the 
ITR.  the  term  Government  of  Iran  was 
d(;fined  i:;  section  .'i()().3()4  of  the  ITR  to 
include:  (a)  The  state  and  tin; 
Governm(;nt  of  Iran,  as  well  as  any 
political  subdivision,  ag(;ncy.  or 
in.strmn(;ntality  ther(;of:  (h)  Any  entity 
owm;d  or  controll{;d  tlir(;ctlv  or 
indir(;ctly  by  the  foregoing;  (c)  Any 
|)(;rson  to  tin;  (;xtent  tl  at  such  person  is, 
or  has  l)(;(;n,  or  to  tin;  (;xtent  that  then; 
is  ri;asonahle  caiisi;  to  h(;li(;ve  that  such 
p(;rson  is,  or  has  l)e(;n,  acting  or 
])nr|)orting  to  act  dir(;ctly  or  indir(;ctly 
on  l)(;hali  of  any  of  the  foregoing:  and  (d) 
An  person  or  entity  de.signat(;d  hv  the 
.Secr(;tary  of  the  Tr(;asiiry  as  included 
within  (a)-(c).  The  |)hrase  (;ntity  owin;d 
or  controll(;d  by  tin;  Government  of  Iran 
was  itself  defined  in  s(;ction  ,'5(10.313  of 
the  ri’R. 

On  Inly  12,  2012.  the  Director  of 
OFAG,  in  consultation  with  the 
.Secr(;tary  of  .State,  id(;ntified,  ]nirsnant 
to  one  or  more  of  the  criteria  .s(;t  forth 
in  the  FfR  and  in  snl)])aragraphs  (a) 
through  (c)  of  .S(;ction  1  of  tin;  Order, 
one  hnndr(;d  and  ten  (110)  entiti(;s  and 
ve.ssels  as  tin;  Gov(;rnnn;nt  of  Iran, 
Iranian  Financial  Institutions,  entiti(;.s 
owned  or  controll(;d  by  the  foregoing,  or 
property  or  int(;r(;st  in  ])rop(;rty  of  the 
Gov(;rnnn;nt  of  Iran,  and  ni)dat(;d 
OFA(7.s  li.st  of  .Sp(;ciallv  D(;signat(;d 
Nationals  and  Blocked  P(;r.sons  to 
id(;ntify  those  entiti(;s  and  v(;s.sels. 

The  listing  for  tln;s(;  (;ntiti(;s  and 
vessels  is  as  follows: 

1.  AN.SAK  HANK  (a.k.a.  AN.SAR  IINANCF 
AN'IJ  CRFDIT  I  T  INI):  a.k.a.  AN.SAK 
ITNANCtAl,  AND  CKFtllT  IN.S't TtTl'Ii; ; 
a.k.a.  OANK-F  AN.SAK:  l.k.a.  "AN.SAK 
AI,-M())AI1KDIN  NO-INT  FKE.ST  I.DAN 
IN.STITTIT'E”:  l.k.a.  "AN.SAK 
IN.STn  UTE";  l.k.a.  "AN.SAK  SAYING 


AND  IN  TEKEST  !■  KEE-EDANS  FUND"), 
lliiilding  No.  5:19.  Norlli  Pasdaraii  .Stn;t't. 
T'(;liiaii  19575-497.  Iran:  Norih  Pasdaran 
.SI..  No.  5:i9.  llol'oiH!  .SalH;l)”liarani(!li. 
corner  ol  Nar(;nj(;slan  daliom.  T’i;hran. 

Iran  INl'WMDl  1IESK|  llKANl 
2.  15ANK-E  Sit  At  IK.  .Sepaliod  Gliarani. 

Gorn(;r  ol  Kliosro  .St..  No.  147,  T'ehran, 

Iran  jlKAN] 

GKEDI  T  IN.STT'ITITIDN  FOK 
Dl' VEl.Ol’MENT',  5:5  Saanee.  )alian-e 
Koodak.  Crossroads  Africa  .St..  T’eliran. 

Iran  llKANl 

4.  DEY  HANK  (a.k.a.  I5ANK-E  DEY). 

I5okliar(;st  .St.,  Isl  .St..  No.  Kt.  'I’ldiran, 

Iran  [IKANl 

5.  EGIIT’ESAD  NOVIN  HANK  (a.k.a.  IIANK- 

E  EGIITE.SAD  NOVlN;  a.k.a.  EN  HANK 
P|.SC).  Vali  Asr  Street.  Above;  Vanak 
Circle,  across  Niavesh,  Esiandiari  Hlvd., 
No.  24.  Teliran,  Iran:  .SWIETVHIC  HECN 
IK  T  il  llKANl. 

(i.  FUTUKE  HANK  H.S.C.  (a.k.a.  HANK-E 
AE-MOST’ACllHAL;  a.k.a.  FUTUKE 
HANK).  P.O.  Hox  785,  City  Ccaitre 
Huilding.  Coveerninent  Avenue.  Manama, 
Hahrain:  Hlock  :5()4.  City  Caenln;  Hnilding, 
Building  199,  Coviernment  .Yvenuu;,  Koad 
:5H:5,  Manama,  Hahrain;  Freu;  Trade  Zom;, 
Sanaali-e  Kish,  Vilay-e  F(;rdos  2,  Corner 
of  Klinik-(;  Khane\’ad(;h,  No  '/r>  and  ‘A, 
Kish.  Iran:  Husinciss  Kegistralion 
DocnnH;nl  #  54514-1  (Hahrain)  expines  9 
)un  2009:  T’rade  License  No.  1:5:588 
(Hahrain):  All  hranchies  worldwide 
INPWMDI  IIFSKI  IIKAN) 

7.  IIEKMAT  IRANIAN  HANK  (a.k.a.  HANK- 

E  IIEKMAT  IRANIAN).  Argentine  Circle, 
heginning  of  Africa  .St.,  Corner  of  :57lh 
.SI.,  (Dara  Cul-d(;-.sac).  No. 20.  Tieliran. 

Iran  (IRANI 

8.  IRAN  ZAMIN  HANK  (a.k.a.  HANK-E  IRAN 

ZAMIN).  ,S(!yy(;d  |amal-oldin  Asadahadi 
.St.,  Coriu;]’ of  08lh  ,Sl..  No.  472.  Tcdiran, 
Iran  llKANl 

9.  ISLAMIC  REGIONAL  COOFEK.VITDN 

HANK  (a.k.a.  HANK-E  TAAWON 
MANTACHEEY-E  ESLAMt;  a.k.a. 
REGIONAL  COOPERATION  OF  TT  IE 
ISI.AMIC  HANK  FOK  DEVELOPMENT  K 
INVE.STMENT),  Tohid  .Slneet,  Before; 
Teihiel  Cire:Ie.  Ne).  :5:5.  Uiiper  Le;ve;l  of 
Eghteesiiel-e;  Neevin  H:mk,  T'eehriui 
141991:5404.  Iran:  Huileling  Ne).  59. 
Disirie;!  929,  .Slre;e;t  Ne).  17,  Arsat  Al- 
Ilinelia.  A1  Miishiih,  Haghelael.  lrae|: 
SWIITVHIC  KCDF  IQ  HA  |IKAN| 

10.  lOINT  IKAN-VENEZIJELA  HANK  (a.k.ii. 
HANK  MOSIIT’AKEK-E  IRAN 
YENl'^ZUEI.A),  Ahmael  Cheisir  St. 
(He)khiire;st).  Ce)rne;r  e)f  15th  St..  Te)se; 
Te)we;r,  Ne).44-40,  Teehran  101:58:50711, 
Iran  (IRANI 

11.  KAKAFAKIN  HANK  (a.k.a.  HANK-E 
KAKAFAKIN),  Zaleir  St.  Ne).  :515, 

He;twe;e;))  V'ali  Asr  anel  )e)relcm.  T'eehran, 
Iran:  .SWIFT/HIC  KHID  IK  TTI  |IKAN| 

12.  MEHK  IRAN  CREDIT  UNION  HANK 
(a.k.a.  HANK-E  Cl  lARZOLl  lA.SANEI  1 
MEIIR  IRAN:  a.k.a. 

Cl  lARZOLI  lA.SANEI  I  MEIIR  IRAN 
H,\NK).  T'ide;gh;mi  ,St..  Ne).204.  Heelore;  the 
inle;rse;e:tie)n  e)f  Me)fiite;h.  iie:re)s.s  fre)m  the; 
fe)rme;r  U..S.  e:mh;issv.  Teehnm.  Inm 
(IRANI 

1:5.  PARSIAN  HANK  (a.k.a.  HANK-E 


y:': 
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I’AKSIAN),  Kiisliiivarz  Hlvd.,  No.  O.t. 
(’.ornor  oi' Slialiid  Daoini  St.,  P.O.  Itox 
141.5.'S31():t. 'rdiraii  141.^<)8;t  n  1.  Iran; 

No.  4  Zaralslian  St.  l-’arali/adi  IJlvd.. 
,Slialii'ak-(!  (Iliods.  14()77!rt}5 1 1 .  Tdiran. 
Iran:  .SWIK  T/HIC  IJKI'A  IK 'll  I  |1KAN|. 

14.  PASAKCAl)  HANK  (a.k.a.  15ANK-H 

PASAKtJAD).  Valiasr  St.,  Mirdamad  .St.. 
No.  4:!l).  Tohran.  Iran;  SWIPT/HK;  HKHP 
IRTll  IIKAN) 

1.1.  PO.S  r  HANK  OP  IRAN  (a.k.a.  PHI:  a.k.a. 

siiprkai'-p:  dolati-p:  posi'  hank). 

217  Motaliari  Avonnn.  'rcdiran 
15871)18118,  Iran:  Motahari  .Stroot,  No. 
287.  Past  Darva-o  Noor.  Toliran.  Iran 
INPWMIII  IIPSR]  llRANl 
10.  SAM  AN  HANK  (a.k.a.  HANK-P  SAMAN). 
Vali  Asr.  .St.  No.  8.  Toliran.  Iran.  Hoidro 
Vov  Park  intorsootion.  cornor  oi'Tarakosli 
Dooz  St;  .SWIFT/HIO  SAHC  IR  TH  (IRANI 

17.  SARMAYEll  HANK  (a.k.a.  HANK-E 
.SARMAYEll).  .Sopahod  (Hiarani  No.  24. 
('.ornor  ol  Arak  St..  Tohran.  Iran  (IRAN) 

18.  TAT  HANK.  .Shahid  Ahmad  Oliasir 

(Hocharost).  .Shahid  .Ahmadian  (15th)  St.. 
No.  1,  Toliran,  Iran:  No.  1  Ahmadian 
.Stroot,  Hokharost  Avoniio.  Tohran.  Iran; 
.SWlPT/HK'.l'ATH  IRTll  (IRAN] 

It).  rOSEE  TAAVON  HANK  (a.k.a.  HANK-E 
TOSE'ETA'AVON:  a.k.a. 

COOPERA  TIVE  DEVEEOPMEN  T  HANK). 
Mirdamad  Hlvd..  North  l-iast  Cornor  ol 
Mirdamad  Hrid}>o.  No.  271.  Tohran.  Iran 
(IRANI 

20.  TOURISM  HANK  (a.k.a.  HANK-E 
CARDESlKiARI).  Vali  Asr  St.,  ahovo  Voy 
Park.  Shahid  T'iazi  St..  No.  51.  first  floor. 
Tohran.  Iran  (IRAN) 

21.  NOOR  ENERCY  (MALAYSIA)  LTD.. 
Lahiian.  Malavsia;  Companv  Niimhor 
1.1.08818  (IRANI. 

22.  PE  TRO  SIIIS.SE  IN  TER  TRADE 
COMPANY  SA.  0  Avoniio  do  la  'Toiir- 
llaldiniand.  Pnllv  1000.  Switzorland 
(IRAN). 

28.  PE'TRO  ENERCY  IN'TER'TRADE 
COMPANY,  Dnhai,  Unitod  Aral) 

Emiratos  (IRANI. 

24.  IIONC  KONC  IN'TER'TR.ADE  COMPANY, 
lloiij-  Kong  (IRANI. 

25.  DANESll  SHIPPING  COMPANY 

I.IMTTED.  Diagoras  Ilouso.  7th  Floor.  10 
Pantoli  Katolari  .Stroot.  Nicosia  1097. 
Cviiriis;  'Tolophono  (857)(22000700):  Fax 
(857)(22008008)  (IRANI  Linkod  'To: 
NA'TIONAI.  IRANIAN  'TANKER 
COMPANY. 

20.  DAVAR  SHIPPING  CO  L  TD.  Diagoras 
Hoiiso.  7lh  Floor.  Ki  Pantoli  Katolari 
.Stroot.  Nicosia  1007,  Cy])riis;  'Tolo])hono 
(857)(22000700);  Fax  (857)(22078777) 
(IRAN)  Linkod  'To;  NA'TIONAI.  IRANIAN 
TANKER  COMPANY. 

27.  UADI  SHIPPING  COMPANY  LIMI  TED. 
Diagoras  Honso,  7lh  Floor,  10  Pantoli 
Katolari  .Strot!l.  Nicosia  10!)7.  Cx  priis: 
'Tolo|)hono  (857)(220()070()):  Fax 
(857)(22008008)  (IRAN)  Linkod  'To: 
NA'TIONAI.  IRANIAN  'TANKER 
COMPANY. 

28.  HARAZ  SHIPPING  COMPANY  LIMI  TED. 
Diagoras  Ilouso.  7lh  Floor.  Ki  Pantoli 
Katolari  Stroot.  Nicosia  1007.  (A  iirns: 
'Tolophono  (857)(2200()700):  Fax 
(857)(22008008)  (IRAN)  I.inkod  'To: 
NA'TIONAI.  IRANIAN  TANKER 


COMPANY. 

HA'TEF  .SHIPPING  COMPANY  LIMI  TED. 
Diagoras  Honso.  7lh  Floor.  Ki  Pantoli 
Katolari  .Stroot.  Nic:osia  1007,  Cyiniis; 
'Tolophono  (857)(22(i(i07(i(i);  Fax 
(857)(22(i(i8(i08)  (IRANI  Linkod 'To: 
NA'TIONAI.  IRANIAN  'TANKER 
COMPANY. 

U).  HIRMAND  SHIPPING  COMPANY 

I.IMTTED.  Diagoras  Honso.  7th  Floor.  Ki 
Pantoli  Katolari  .Stroot.  Nicosia  1007. 
Cvprns:  'Tolo|)hono  (857)(22(i(i07(i(i);  Fax 
(857)(22(i(i8(i08)  (IRAN)  Linkod 'To; 

NA  TIONAL  IRANIAN  'TANKER 
COMPANY. 

81.  HODA  .SHIPPING  COMPANY  LIMI  TED. 
Diagoras  Honso,  7lh  Floor.  Ki  Pantoli 
Katolari  .Stroot.  Nicosia  1097.  Cyprus: 
'Tolo])hono  (857)(22(i(i07tifi):  Fax 
(857)(22(i(i8(i08)  (IRAN)  Linkod  To: 

NA  TIONAL  IRANIAN  'TANKER 
COMPANY. 

82.  HOMA  SHIPPING  COMPANY  I.IMTTED, 
Diagoras  Honso.  7lh  Floor,  Ki  Pantoli 
Katolari  Stroot.  Nicosia  1097.  Cy])rns: 
'Tolophono  (857)(22(i(i07(i0);  Fax 
(857)(22(Ui8(i08)  (IRAN)  Linkod 'To: 

NA  TIONAL  IRANIAN  TANKER 
COMPANY. 

88.  HONAR  .SHIPPING  COMPANY  LIMI  TED. 
Diagoras  Honso,  7th  Floor.  Ki  Pantoli 
Katolari  .Stroot.  Nicosia  1007.  Cvprns; 
'Tolo|)hono  (857)(22(i(i07(i(i);  Fax 
(857)(22(i(i8(i08)  (IRAN)  Linkod 'To; 
N/VTIONAL  IRANIAN  'TANKER 
COMPANY. 

84.  TC  SHIPPING  COMPANY  I.IMTTED. 
Diagoras  Honso.  7lh  Floor,  Ki  Pantoli 
Katolari  .Stroot.  Nicosia  1007.  (A’])rns: 
'Tolophono  (857)(22(i(i07(i0);  Fax 
(857)(22(i(i8(i08)  (IRANI  Linkod  'To: 

NA  TIONAL  IRANIAN  'TANKER 
COMPANY. 

85.  MEHRAN  SHIPPING  COMPANY 
LIMTTFID,  Diagoras  Ilouso,  7lh  Floor,  Ki 
Pantoli  Katolari  .Stroot.  Nicosia  1097. 
Cy|)rns:  'Tolophono  (857)(22(i(i07(i(i);  Fax 
(857)(22(i(i8(i08)  (IRAN)  Linkod  'To: 

NA  TIONAL  IRANIAN  'TANKER 
COMPANY. 

80.  MERSAD  SHIPPINC;  COMPANY 

I.IMTTED.  Diagoras  Honso,  7lh  Floor.  10 
Pantoli  Katolari  Stroot.  Nicosia  1097. 
Cy])rns:  'Tolophono  (857)(22000700);  Fax 
(857)(22008008)  (IRAN)  Linkod 'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

87.  .SAMAN  SHIPPING  COMPANY  LIMTTED. 
Diagoras  Honso,  7th  Floor.  10  Pantoli 
Katolari  .Stroot,  Nicosia  10!)7.  Cvprns: 
'Toloi)hono  (857)(22(i00700):  Fax 
(857)(22(i(i8008)  (IRAN)  Linkod 'To: 
NA'TIONAL  IRANIAN  TANKER 
COMPANY. 

88.  ASAN  SHIPPING  EN'TERPRISE  LIMTTED. 
85  .St.  )ohn  .Stroot,  Vallotta  VL'T  1  Ki5, 
Malta:  'Tolophono  (850)(21241817):  Fax 
(850)(2500()(i‘4i))  (IRANI  Linkod 'To: 
NA'TIONAL  IRANIAN  TANKER 
COMPANY. 

80.  .SARV  SHIPPING  COMPANY  LIMTTED. 
198  Old  Hakory  .Stroot.  Vallotta  VL'T 
1455,  Malta:  'Tolophono  (85fi)(21241282) 
(IRAN)  Linkod  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

40.  .SEPID  SHIPPING  COMPANY  LIMTTED. 


1!)8  Old  Hakory  .Stroot.  Vallotta  VL'T 
1455.  Malta; 'Tolo])hono  (35(i)(21241 282) 
(IRANI  Linkod  To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

It.  SIMA  SHIPPING  COMPANY  LIMTTED. 

K)8  Old  Hakory  .Stroot,  Vallotta  VL'T 
1455,  Malta: 'Tolophono  (85(i)(21241 282) 
(IRANI  Linkod  To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

12.  SINA  .SHIPPING  COMPANY  LIMTTED. 

108  Old  Hakory  .Stroot.  Vallotta  VL'T 
1455.  Malta;  'Tolophono  (85(i)(21241282) 
(IRANI  Linkod  To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

48.  CASPIAN  MARI  TIME  LIMTTED.  Fortnna 
Court.  Hlock  H,  284  Archbishop 
Makarios  II  Avonno.  Limassol  8105. 
Cyprus;  'Tolo])hono  (857)(258()l)l)00):  Fax 
(857)(25588055)  (IRAN)  Linkod  'To; 
N.'VTIONAL  IRANIAN  TANKER 
COMPANY. 

44.  MINAH  SHIPPING  COMPANY  LIMTTED 
(f.k.a.  MIGHA'T  SHIPPING  COMPANY 
LIMTTl’dl).  Diagoras  Honso,  7th  Floor.  Ki 
Pantoli  Katolari  .Stroot.  Nicosia  1007. 
Cy])rus;  'Tolophono  (857)(220(i07(i()):  Fax 
(.'i57)(22(i(i8008)  (IRAN)  Linkod  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

45.  NA'TIONAL  IRANIAN  TANKER 
COMPANY  (a.k.a.  NTTC).  NTTC  Hnilding. 
07-88.  .Shahid  Atofi  .Stroot.  Africa 
Avonno.  'Tohran,  Iran;  Woh  silo 
www.nilc.co.ir;  Email  Addross 
info@nitc.co.ir:  all.  Email  Addross 
adminislralor@nitc.co.ir;  'Tolophono 
(98)(21)(001 58220):  'Toloi)hono 

(08)(21  )(28808202):  'Tolojihono 
(98)(21  )(28808808):  'Toloi)hono 
(98)(21)(001 58224);  'Tolophono 
(<18)(2 1  )(28802280):  'Tolophono 
(08)(0121  115815);  'Toloi)hono 
(<)8)(91  28001042):  'Tolophono 
(!)8)(01 27889081):  Fax 
(08)(21)(22224587):  Fax 
(08)(21)(28808818);  Fax 
{98)(21)(22018802);  Fax 
(98)(21){22058708)  (IRANI. 

40.  NA'TIONAL  IRANIAN  TANKER 
COMPANY  LLC  (a.k.a.  NA'TIONAL 
IRANIAN  'TANKER  COMPANY  LLC 
SHARIAH  BRANCH;  a.k.a.  NTTC 
SHARIAH).  A1  Wahda  .Stroot.  Stroot  No. 

4.  Sharjah.  Unitod  Aral)  Emiratos:  P.O. 
Rox  8207.  Sharjah.  Uniloil  Aral) 

Emiratos;  Woh  silo  http:// 
nitcsharjah.com/indox.html;  'Tolo])hono 
+97105080000:  'Tolo])hono  + 

!)71 05749990;  'Toloi)hono 
+071500202258:  Fax  +97105894000:  Fax 
+971057400()1  (IRAN)  Linkod  'To; 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

47.  N.I.'T.C.  REPRESEN'TA'TIVE  OFFICE 
(a.k.a.  NA'TIONAL  IRANIAN  TANKER 
COMPANY).  Droogdokwog  71. 

Rollordam  8089  |N,  Nothorlands:  Email 
Addross  nilcrdam@liscali.not:  'Tolo))hono 
+81  010-4951808; 'Tolophono +81  10- 
4800087;  Fax  +81  K)-480409(i  (IRAN) 
Linkod  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

48.  AR'TA  SHIPPING  EN'TERPRLSES 

LIMTTED.  Diagoras  Honso.  7lh  Floor.  10 
Pantoli  Katolari  .Stroot.  Nicosia  1097, 
Cvprns:  'Tolophono  (857)(22000700);  Fax 


Federal  Register/ Yol.  78,  No.  34  /  VVediKisday,  February  20.  201 3 /Notices 


11953 


(a.">7)(22(>78777)  11K.\N|  Liiikid  To: 

N.\  riON.Ai,  IR.\.\'I.\N  I'ANKI-R 
COMPANY. 

451.  ARA.SM  .SMlPlMNt;  R N  TR Rl’Rl.SR.S 

RIMITRI).  Oiiif'oriis  Iloiisi;.  7tli  Moor.  Hi 
P:iiil(!li  KiilMari  SIhh!!.  Nicosia  105)7. 

(!\  lirus;  r(!l(?|)lioiU!  {:i.a7)(22(i(>07(>(i):  I'ax 
(2.17)122078777)  1IR,\N|  l.int^iHl  'I'o: 
N.VllONAl,  IRANIAN  TANKI-R 
COMl'ANY. 

.10.  PROTON  IM-TROClIRMICARSSlilPIMNC 
I.IMITRD  {a.t,.a.  PROTON  .SlIiPlMNC  CO: 
a.)c.a.  "I’.SCi").  l)ia<>oras  House.  7lli  l-loor. 
10  I’aiiteli  Katclari  Slr(M!l.  Nicosia  105)7. 
C.yprus;  Teleplioiit'  (:1.17)(22000700):  I'ax 
(:i.l7){22008008)  llR.AN]  Rinicod  To: 

N.Vl  lONAl,  IRANIAN  TANKRR 
COMPANY. 

.11.  PAIRS  PRTROCIIRMIC.VI,  SlllPPlNC 
Cf)MP,\NY.  Isl  I'loor.  No.  15).  .SluMiasa 
.SlnH!l.  \’ali  R  .Asr  .Avomio.  Tcliraii.  Iran; 
Web  silt!  WWW  .])arsslii))pin<>.coiii  |IR,\N1 
l.iiikod  To:  N.VnONAl,  IRANIAN 
TANKRR  COMPANY. 

,12.  DRNA  TANKRRS  I'ZR.  I’nu!  Zone.  P.O. 
box  5222.  l-'ujairali.  Ciiilod  .Aral) 

Rmiialos  (IRANI  RinktuI  To:  N.ATIONAR 
IRANIAN  TANKRR  COMPANY. 

.12.  AlRAORll  (5)lII)Q5))Crud('/Oil  Products 
Tanker  Mall;i  lla”:  Vessel  Rtij^islralion 
Idttiiliiicatioii  IMO  5)1870.1.1;  MMSl 
2.1084 2()()0  (vtissttl)  (IR.ANl  Riiiki^d  'To: 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

.14.  CAS  TOR  (Rk.a.  AMOR)  (■T2RM4)  Clrudt!/ 
Oil  Products 'Tanker  Tuvalu  Tla”:  T'ormer 
Vi!ss(!l  T'la*’  Malta:  Vi!ssi!l  Re<>isti'ation 
Iditnlincalion  IMO  5)187007:  MM.Sl 
2.10842000  (v(!ss(!l)  (IRAN)  Ritiked  To: 
NA'TIONAR  1RANR\N  TANKRR 
COMPANY. 

.1.1.  NRP'TUNR  (Rk.a.  AS'TANRIl)  ('T2R.S4) 
Crutie/Oil  Products 'Tanker 'Tuviilu  Ha”: 

I  'onner  Vtissel  i  'laf’  .Malta:  Vtissel 
Re^istiatio))  Identilication  IMO  5)1 87li42; 
MMSl  .17'240721t)  (vt'ssel)  (IRAN)  Rinktul 
To:  NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

.10.  DAMAVAND  (5)lli:C5))  Crudt!  Oil  Tanker 
Malta  Tl:i«:  Vttsst;!  R(!<>ist)ation 
ld(!ntifi(:ation  IMO  5)218478:  .MMSl 
2.1080.1000  (vessel)  (IR.VNl  Ritikiid  'To: 
N.-VTIONAI.  IRANIAN  TANKRR 
tlOMPANY. 

.17.  RRADRRSIIIP  (Rk.a.  DANRSll)  (.IIM  .15)2) 
Crudt!  Oil  'Tatiker 'Tanzania  Tla<>:  T’ormer 
Viisstil  T'la”  Cv|)rus:  Vtissttl  R(!f>istration 
IdenliTicalion  IMO  5)2.1055)2:  MMSl 
077045i200  (vtjssel)  (IR.V.N)  Rinked  'To; 
NA'TIONAR  IRANIAN  TANKRR 
CO.MPANY. 

.18.  DARA8  (5)IIRR5))  Criidt!  Oil  Tanker  Malta 
lla}>:  Vijssttl  Resist  nit  ion  IdtiiitiTication 
IMO  5)21845)2;  MNRSI  250802000  (vessel) 
(IRANI  Rinktul  Tti:  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

.15).  COMPANION  (Rk.a.  DA  VAR)  (51M  55)2) 
CrufltiOil  Tiinkttr  Tatizania  Tlaf;;  T't)rmt;r 
Vtisstil  T'la}>  Cv|)rus:  Vt;sst;l  Rt!}>islnitit)n 
Itlenliricalitm  IMO  5)257717;  .MNRSl 
077045)200  (vttsstil)  1IR,\N|  Rinktitl  'Tt): 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

00.  D.AYRAM  (5111R115))  CrutleOil  'Tankt;r 
Malta  na<>;  \'t;sst:l  RtJgistnititm 
|tlt!nliTicatit)n  IMO  5)21840(i:  MMSl 


250872000  (\'t!sstil)  (IRAN)  Rinktttl  'Tti; 
N/VTIONAR  IRANIAN  TANKRR 
COMPANY. 

01.  DRRVAR  (5)1  IRI'5))  Crutle  Oil  Tankt!)-  Malta 
lliif>;  Vtisstil  Rt!<.>isti'iitit)n  Itltinlilitiatitm 
IMO  5)218454;  MMSl  250804000  (vtisstil) 
(IRAN)  Rinketl  Tti:  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

02.  DRNA  (5)I1RD5))  C.rutle  Oil  Tanker  Malta 
ria»;  Vtisst;!  Rt!}>istratit)n  ltlt!nlilit:atiiin 
IMO  5)218480:  MMSl  2.108010()()  (vt;s.st;l) 
(IRAN)  Rinketl  'Tt.:  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

02.  SA'TRRN  (Rk.a.  T'ARZ)  ('T2DM4) 

Cht!mit:al/Pi't)tlut:ls  'Tiinktir  '1  uvalu  Tla<>; 
T't.rmt.r  V'tis.st;!  T'lag  Malta:  Vesst;! 
Rt!t>istiatit)n  ItltJiitiTitiatit.n  IMO  5)282700; 
MMSl  572428210  (vessel)  (IRANI  Rinked 
To;  NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

04.  PIONRRR  (Rk.a.  UADI)  ('T2R)4)  Crutle  Oil 
'Tankt!)’  'Tuvalu  lla<>:  T't.rmt!!'  Vt!sst!l  T'la” 
Cyprus:  Vttsstil  Rtigisti’alit.ii 
ltit!ntiTii:<ilit)n  IMO  5)202072;  MMSl 
.1724.15)210  (vt!sst!l)  (IRAN)  Rinkt!tl  'Tt.: 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

05.  RRNA  (Rk.a.  IIAMOON)  ('T2RQ4)  Ciutle 
Oil  'Tankt!!'  'Tuvalu  Tla}!:  T't.rmt!)’  Vesst:l 
T’lii”  Miiltii:  Vt!sst!l  Rt!}>isti’atit.n 
ltlt!ntiTit:alit.n  IMO  5)2125)25);  MMSl 
572405210  (vt!sst!l)  (IRANI  Rinkt!tl  'Tt.: 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

00.  T'RRRDOM  (Rk.a.  IIARAZ)  (5IM  .15)7) 
Cnult.Oil  'Tankt!)’ 'Tiinziuiiii  rii)>>;  T’t.r!)))!)’ 
\'t!sst!l  Tli)}!  Cyprus;  Vtisst!)  Rt!{>isl)’i)tit))) 
ltlt!))lilit:i)tit)))  IMO  5)257400;  MM.Sl 
07  7  045)700  (vtisst:!)  (IRANI  Ri))k)!)l  'Tt.; 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

07.  VAROR  (Rk.a.  I  lARSIN)  (.IIMOOO)  C)’!)tlt! 
Oil  'Ti!))ki!)’  'Ta))Zi))iii)  Hi)”;  T'l.r))))!)’  Vt.sstil 
T’l;)"  MiilU):  Vt!sst!l  Rt!}>isl)’i)lit))) 
l)l)!))liTit’.alif)!i  IMO  5)2125)17;  MMSl 
077050000  (vesst!l)  (IRANI  Ri))k)!tl  'Tt.; 
NA'TIONAR  IRANIAN  TANKIvR 
COMPANY. 

08.  CRORY  (Rk.a.  1  RVTRR )  ('T2RC4)  tYutlt!  Oil 
'T;))ik)!r 'Tuvitlu  Tb)”:  T’)))’)!it!r  Vesst)!  T’li)g 
Cy|))’))s:  Vtisst:!  R):f>isl)’i)lit))i 
l(it!)ililit:ali)))i  IMO  5)257182;  MMSl 
212250000  (vt!sst!l)  (IRANI  Rinkt!ti  'Tt.: 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

05).  ROYAR  (Rk.a.  lIRNCAM)  ('T2RR4)  tj)))!)! 
Oil  'T)U)kt!r  Tuvitlu  Hi!}!;  T)))’))i):r  Vt!sst!l 
T'litg  Mi)lli);  V)!.sst:l  Rf!<>istnili)))) 
ltit!)iliTit:i)lit.))  IMO  5)2125)05;  MM.Sl 
2.1087.1000  (vesst!!)  (IRANI  Rinkt!)!  Tt.; 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

70.  IIONR.S'TY  (Rk.a.  IIIRMAND)  ('T2DZ4) 
CrtttltiOil  'Ti)))kt!r 'Tuvitlu  IR!{>;  T't.r)))!!)’ 
Vt!sst!l  T'lag  Cyi.rus;  Vtisst)!  Rt!<>isl)’i)tit))) 
ltlt!))liTicatit))i  IMO  5)25725)1;  MM.Sl 
.172450210  (vtisstil)  (IRAN)  Ri))kt!tl  'Tt); 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

71.1  lORMOZ  (5)1 1RK5))  C)’utle  Oil  Tattki!)’ 
M;illi!  Hi!};:  Vtisstil  RtigisIralit))) 
ltlt!))liTicalit)))  IMO  5)21285)1);  MM.Sl 
2.10870000  (vt!sst!l)  (IRANI  Ri)ikt!tl  'Tt): 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

72.  HCWAYZIvII  (5)1 1R)5))  Ct’utit!  Oil 'Ti)))kt!r 


M;!lti!  rii)<>:  Vtisstil  Rtit^istritlit))! 
Itltmlilitialit)))  IMO  5)212888;  MM.Sl 
2  5  0  805)()()()  (vtisstil)  (IR.ANl  Ri))kt:tl  'Tu; 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

72.  IMICO  NRKA  4.15  (a.k.a.  YARD  NO.  455 
IRAN  MARINR)  Shttlllt!  'Tiuiker  Irat)  riitf-; 
Vtisstil  Rt!}>isl)’;)li()t)  ItlettliTifialit))!  IMO 
5)404540  (\'t!sst!l)  (IRANI  Ri))ketl  'Tu: 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

74.  IMICO  NRKA  450  (a.k.a.  YARD  NO.  4.10 

IRAN  MARINI’)  Shuttle  'Tattker  ln)!i  Hag; 
\'t!ssel  Regislntlit)))  Idt!))tilit:;!lit))i  IMO 
5)404558  (\  i!sst!l)  (IR.ANl  Ri))kt!tl  'Tt); 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

75.  IMICO  NRKA  457  (a.k.a.  YARD  NO.  4.17 

IR.AN  MARINTl)  .Shuttle 'Tattktir  h’;))i  I'htg: 
Vt!ssi!l  Rt!gist)’i!tit))i  ltlentiTit:i)tit))i  IMO 
5)404500  (vesstil)  (IR.ANl  Ri))kt!tl  'Tu; 
NA'TIONAR  IRANIAN  TANKRR 
COMPANY. 

70.  IRAN  T'/MIIM  Chtitniti.'tl/Prutlucls 'Titttktir 
h’i)))  Hag:  Vt!sst!l  Registratiu)) 

Iflt!)]lirici)tiu))  IMO  5)280140  (vtissel) 
(IRAN)  Rinketl  'Tu:  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

77.  IR,\N  I’'AR,‘\CI1  Che)))it:i)l/P)’utl!)t:t.s 
'Tit)ikt!)’  h’c))!  TIitg:  Vtissel  RtigisIriitiut) 
ldt!))liTit:atit))i  IMO  5)281)152  (vtissel) 
(IRANI  Rinketl  'Tu;  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

78.  MARIVAN  (RQKII)  'Tanker  040D\V'T 
478CR'T  Iian  Tlag:  Vtisstil  Rt!gisti’alit)n 
ItItintiTit’.alit))!  IMO  8517242;  MM.Sl 
422142000  (vt!sst!l)  (IRAN)  RinktitI  'Tt): 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

75).  IIRAWNY  (Rk.a.  NA151)  ('T2D.S4)  Ci’uile 
Oil  'Ta!)kt!r  'Tuvalu  Tlag:  l•'t)rmt!r  Vesstil 
T'lag  .Malta:  Vtissel  Regisli’atiun 
ltlt!ntiTit:atit)n  IMO  5)1)75)080:  MM.Sl 
572442210  (\  t).ssel)  (IRANI  Rinkt!tl  'Tu: 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 

80.  MO  TION  (Rk.a.  NA)M)  ('T2DR4)  Crudt! 

Oil  'Tanker 'Tuvalu  Tlag:  l''urmt!r  Vtisstil 
T'lag  Malta;  Vessel  Rt!gisti’atit)n 
ItlenliTitiatiun  IMO  5)075)05)2;  MM.Sl 
572442210  (vtissel)  (IRAN]  RinktitI  'Tt): 
N.VTIONAR  IRANIAN  'TANKRR 
COMPANY. 

81.  'TRU'Tll  (Rk.a.  NR.SA)  ('T2DP4)  Ciutle  Oil 
'Tankt!!’ 'Tuvalu  Tlag:  T'urmi!r  Vtissel  T'lag 
Malta:  Vtissel  Rt!gistratit)n  ltlt!ntiTit:atit)n 
IMO  5)075)1 1)7:  MM.Sl  .172440210  (vesstil) 
(IRANI  RinktitI  'Tt):  NA'TIONAR  IRANIAN 
'TANKRR  COMPANY. 

82.  RRTTR  (Rk.a.  NOAH)  ('T2DQ4)  CrutleOil 
'Ttmkt!)'  'Tin'tdu  Tlag;  T't)rmt!r  Vtisst;!  T’lag 
Miillii:  Vtisstil  Rt!gislrtilit)n  ltlt!nliTit:alit)n 
IMO  5)075)078:  MM.Sl  572441210  (vtisstil) 
(IRANI  Rinketl  'Tt);  NA'TIONAR  IRANIAN 
TANKRR  COMPANY. 

82.  NOOR  (5)1  IR.S5))  Ci  utle  Oil  'Tanker  Malta 
Tliig:  Vtisstil  Rt!gisti’iitit)n  ltlt!ntiTit:iitit)n 
IMO  5)075)01)0:  MM.Sl  250882000  (vessel) 
(IRANI  Rinketl  'Tt);  NA'TIONAR  IRANIAN 
'TANKRR  COMPANY. 

84.  .SAT'R  (a.k.a.  YARD  NO.  1220  SHANCHAl 
WAICAOqiAO)  Crutle  Oil  Tanker  Malta 
Tlag;  Vtisstil  Rtigistnilit)))  Itlt!ntiTit:atit)n 
IMO  5)505)205  (vessel)  (IRANI  Rinktul  'Tt): 
NA'TIONAR  IRANIAN  'TANKRR 
COMPANY. 
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as.  LAN'I’ANA  (l.k.a.  .SANANDAI) 

(;rii(l(!  Oil  'raiikar  I'anzania  Ha”;  I’()rin(!r 
Vi!sst;l  l''la{>  Malta:  Vassal  Ka”islrali()n 
Idaiilil'icalion  IMO  <)172()4():  MM.Sl 
(i77()4‘)l()()  (vassO)  [IRANI  Liiikad  To; 
NATIONAL  IRANIAN  TANKLR 
COMPANY. 

ao.  .SAROASirr  {LQKI:)  I,aiidin”  Crall 
()4()inVT  47a(:RT  Iran  Ha”:  VassO 
Riigislration  Idanliricalion  IMO  a.^l72ai: 
MM.Sl  422142()()()  (vassal)  [IRAN]  Liiikad 
To:  NA  TIONAl.  IRANIAN  TANKKR 
COMPANY. 

a7.  SARV  (allNZO)  Cnult!  Oil  Tankar  Malta 
Ha”;  Vasscd  Ra”istration  Idanti  Heat  ion 
IMO  ‘):ta7:t77:  MMSl  24<)2."i7()t)()  (vassal) 
[IRANI  Linkad  To:  NATIONAL  IRANIAN 
TANKLR  COMPANY. 

aa.  MAtiNOLIA  (l.k.a.  SARVHSTAN) 

(.TlM.^tltt)  Cnld(^  Oil  Tankin'  Tanzania 
l’laf>;  Korinar  Vassal  Mag  Malta:  Vassal 
Ragisiration  Idantil'ication  IMO  91720.52: 
MMSI  ()77049000  (vassal)  [IRAN]  Linkad 
To;  NATIONAL  IRANIAN  TANKLR 
COMPANY. 

ao.  CAMELLIA  (l.k.a.  SAVEll)  (51M  594) 
Criida  Oil  Tankar  Tanzania  Hag:  T'ormar 
Vassal  Mag  .Malta:  Vassal  Riigistration 
IdanliTicalion  IMO  9171402:  M.M.SI 
077049401)  (vas.sal)  [IR.XN]  Linkad  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY. 

90.  CLOVE  (T.k.a.  .SEMNAN)  (5IM  595)  Crnda 
Oil  Tankar  Tanzania  Hag;  T'ormar  Vassal 
I'lag  Malta:  Vassal  Ragistration 
Idanlii'icalion  IMO  9171450:  MMSI 
077t)49500  (vassal)  [IRAN)  Linkad  To; 
NATIONAL  IRANIAN  TANKER 
COMPANY. 

<)1.  (iARIlENlA  (l.k.a.  SEPID)  (T2E1'4)  Crnda 
Oil  Tankar  Tuvalu  Hag:  T'ormar  Vassal 
T'lag  Malta;  Vassal  Ragistration 
Idantil'ication  IMO  9550008:  MM.Sl 
572455210  (vassal)  [IRAN)  Linkad  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY. 

92.  HLOS.SOM  (I'.k.a.  SIMA)  (T2DY4)  Crnda 
Oil  Tankar  Tuvalu  Hag:  T'ormar  Vassal 
T'lag  Malta:  Vassal  Ragistration 
Idantil'ication  IMO  9557.553:  MM.Sl 
572449210  (vassal)  [IRAN]  Linkad  To: 

NA  TIONAL  IRANIAN  'TANKER 
COMPANY. 

95.  SIN  A  (9IINY!))  Crnda  Oil  'Tankar  .Malta 
Hag;  Viissal  Ragistration  Idantil’ication 
IMO  9557305;  MM.Sl  249250000  (vassal) 
[IRANI  Linkad  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

94.  .SMOO  TH  (a.k.a.  YARD  NO.  1225 

SlIANClIAl  WAKJAOqiAO)  Crnda  Oil 
'Tankar  Malta  Hag;  Vassal  Ragistration 
Idantiiication  IMO  9509057  (vassal) 
[IRANI  Linkad  'To;  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

95.  .SONA'TA  (a.k.a.  YARD  NO.  1222 

SI  lANCI  lAl  WAICAOQIAO)  Crnda  Oil 
'Tankar  Malta  Hag:  V'assal  Ragistration 
Idantiiication  IMO  9509055  (\'assal) 


[IRANI  Linkad  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

90.  .SONCHIRD  (a.k.a.  YARD  NO.  1224 

SIlANCIIAl  WAICAOQIAO)  Crnda  Oil 
'Tankar  Malta  Hag:  Vassal  Ragistration 
Idantiiication  IMO ‘)509045  (vassal) 
[IRAN]  Linkad  'To;  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

97.  .SOUVENIR  (a.k.a.  YARD  NO.  1221 

SIlANCIIAl  WAICAOQIAO)  Crnda  Oil 
'Tankar  Malta  Hag:  Vdissal  Ragistration 
IdanliTicalion  IMO  9509019  (vassal) 
[IRANI  Linkad  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

98.  DAl.SY  (T.k.a.  SU.SANTHRD)  (5IM584) 
Crnda  Oil  Tankar 'Tanzania  Hag;  T'ormar 
Vassal  T'lag  Malta;  Vassal  Ragistration 
Idantiiication  IMO  9172058;  MMSI 
077048401)  (vassal)  [IRAN)  Linkad  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

99.  TOLOU  (EQOD)  Cra\v/.Sni)i)lv  Vassal 
250DW'T  178CR'T  Iran  Hag;  N^issal 
Ragistration  Idantiiication  IMO  8518178 
(vassal)  [IRANI  Linkad  'To:  NA'TIONAL 
IRANIAN  'TANKER  COMPANY. 

100.  VALT'A)R2  (EQOX)  Tug  050DW'T 
419CR'T  Iran  Hag:  Vassal  Ragistration 
IdantiTication  IMO  8400105  (vassal) 
(IRANI  Linkcul  'To;  NA'TIONAL  IRANIAN 
'TANKER  COMPANY. 

101.  YACIIOUH  (EQOE)  PlalTorm  .Snpijly 
.Shi))  950DW'T  Iran  Hag:  Vassal 
Ragistration  IdantiTication  IMO  8510108: 
MM.Sl  422150000  (va.s.sal)  |IRAN|  Linkad 
To:  NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

102.  YANCZIIOU  DAYANC  DY905  (a.k.a. 
YARD  NO.  DY905  YANCZIIOU  D.)  LPTi 
'Tankar  Iran  Hag;  Vassal  Ragistration 
IdantiTication  IMO  ‘)575424  (vassal) 
(IRANI  Linkad  'To:  NA'TIONAL  IRANIAN 
TANKER  COMPANY. 

105.  YOU.STiT'  (EQOC)  OTTshora  'Tng/.Sni)|)lv 
.Sliip  584CiR'T  Iran  Hag;  Vassal 
Ragistration  IdantiTication  IMO  8510100: 
MNLSl  422144000  (\'assal)  [IRAN]  Linkad 
To:  NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

104.  ALPHA  (T.k.a.  ABADAN)  ('T2EU4) 
(irnda/Oil  Products 'Tankar 'Tuvalu  Hag: 
T'ormar  Vasstd  T'lag  Malta;  Vassal 
Ragistration  IdantiTication  IMO  9187029: 
MMSI  572409210  (va.ssal)  [IRANI  Linkad 
To:  NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

105.  A.S'TARA  (9HD.S9)  Crnda/Oil  Products 
'Tankar  Malta  Hag:  Vas.sal  Ragistration 
IdantiTication  IMO  9187051;  MM.Sl 
250845000  (vassal)  (IRAN)  Linkad  'To: 
NA'TIONAL  IRANIAN  'TANKTiR 
COMPANY. 

lt)0.  BANEH  (EQKT)  Landing  CiaTl  040DW'T 
478CR'T  Iran  Hag:  Vassal  Ragistration 
IdantiTication  IMO  8508402:  MM.Sl 
422141000  (vassal)  (IRANI  Linkad  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 


107.  PRECIOUS  (T.k.a.  HODA)  ('T2EH4)  Crnda 
Oil  'Tankar 'Tuvalu  Hag;  T'ormar  V(!ssal 
T'lag  Cyprus:  Vassal  Ragistration 
Idantiiication  IMO  ‘)502059;  MM.Sl 
572458210  (vassal)  |1R,\N|  Linkad  'To: 
NA'TIONAL  IRANIAN  TANKER 
COMPANY. 

108.  C0UR.\(;E  (T.k.a.  HOMA)  (5IM  .590) 
Crnda  Oil  'Tankar 'Tanzania  Hag:  T'ormar 
Vassal  T'lag  Cy|)rus;  Vassal  Ragistration 
IdantiTication  IMO  9557589;  MM.Sl 
077049001)  (vassal)  |1R,\N|  Linkad  'To; 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

109.  VIC  TORY  (T.k.a.  HONAR)  ('T2EA4) 

Crnda  Oil  'Tankar 'Tuvalu  Hag:  T'ormar 
Vassal  T'lag  C.y])rus:  Vassal  Ragistration 
IdantiTicatif)!!  IMO  9502001;  MM.Sl 
209511000  (vassal)  (IRANI  Linkad  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

lit).  IRAN  T'AZEL  (!)BAC)  Chamical/Products 
'Tankin'  Iran  Hag:  Vassal  Ragistration 
IdantiTication  IMO  9283740;  MM.Sl 
422505000  (vassal)  |1RAN|  Linkad  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY. 

Datad;  T'abruarv  0.  2015. 

Adam  Szuliin, 

Ditvetor.  Offict;  oj  l'oivip,n  Assrls  (Control. 

|TK  Doc.  2f)i:i-058:t:)  I'ilad  2-10-1  :t:  8:4.5  ain| 

BILLING  CODE  4810-AL-P 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Revised  Pricing  Grid  for  Gold  and 
Platinum  Products 

AGENCY:  United  .State.s  Mint.  De])ai’tnient 
oi  the  Tieasnry. 

ACTION:  Net  ice. 


SUMMARY:  The  United  State.s  Mint  is 
announcing  a  revi.sed  pricing  grid  for 
2013  gold  and  ])latinnm  products. 
Please  see  the  grid  following  signature. 
DATES:  This  grid  will  he  effective 
Wednesday.  February  27.  2013,  at  12 
noon  (ET). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Landry.  Acting  A.ssociate  Director 
for  .Sales  and  Marketing;  United  States 
Mint;  HOI  0th  Street  N\V..  Washington, 
DC  20220;  or  call  202-3.S4-7.'')00. 

Aulliority:  51  ll.S.C.  5111. 5112  K  9701; 
Pul).  L.  111-202.  sac.  0. 

Datad;  T'ahruarv  11.  2015. 

Ric:hai'(l  A.  P»!tai'S(ui. 

Acliii}’  Ditvclov.  I  ’iiilad  Sitilas  Mini. 

BILLING  CODE  P 
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commemorative  gold _ $344.70 _ $339.70 

commemorative  3-coin  mulit  metal  set _ $405.70 _ 


11958 

I 

"ederal  Register  /  Vol.  7 

8, 

No. 

4 /Wednesday,  F 

"eliriiary 

2( 

), 

2013/ Not  i 

ces 

s 

in 

n*. 

8 

s 

o 

rg 

3 

d 

3 

LA 

LD 

S 

s 

s 

in 

LA 

rv 

s 

8 

s 

in 

q 

O 

o 

§ 

i 

rg 

s 

<A 

3 

i/i 

in 

lA 

ID 

LO 

fN 

LA 

8 

8 

8 

8 

8 

d 

iTt 

8 

d 

8 

d 

h- 

r^ 

oq_ 

w 

w 

w 

lA 

w 

LA 

8 

8 

8 

8 

8 

§ 

8 

KD 

8 

r>. 

8 

d 

00 

\jy 

<A 

LA 

LA 

8 

8 

8 

8 

8 

j 

! 

1 

1 

s 

3 

S 

3 

in 

<J» 

00 

oA 

d 

rg 

cr 

LA 

! 

8 

8 

8 

8 

8 

i 

in 

D 

8 

LfS 

i 

v% 

V> 

\A 

Sv 

LA 

8 

o 

o 

O 

q 

8 

O 

O 

lA 

f>. 

i/S 

in 

in 

Lfi 

Lfl 

ID 

q 

r>. 

w 

w 

x/\ 

LA 

rH 

LA 

8 

d 

o 

o 

S 

8 

o 

in 

o 

o 

d 

8 

o 

o 

o 

o 

o 

q 

8 

d 

O 

o 

o 

in 

8 

O 

LA 

8 

d 

8 

8 

O 

o 

8 

8 

o 

o 

o 

in 

8 

O 

in 

U5 

o 

rg 

rg 

S 

00 

o> 

s 

in 

in 

rA 

UA 

00 

rC 

o 

d 

K 

8 

ID 

VD 

ih 

a* 

8 

iri 

01 

s 

00^ 

d 

rg 

rg 

8 

s 

w 

•Sa 

W 

■CA 

Si 

tH 

w 

00 

v> 

«?• 

W 

W 

ro 

w 

iA 

00 

w 

1A 

rH 

1A 

fA 

W 

•LA 

00 

LA 

LA 

tH 

LA 

fA 

LA 

LA 

01 

LA 

LA 

LA 

rA 

LA 

o 

o 

o 

O 

o 

T3 

O 

CO 

3( 

Loz 

o 

o 

o 

QJ 

•o 

o 

51 

O 

o 

o 

O 

51 

■D 

O 

O 

O 

O 

O 

5( 

“O 

S) 

5% 

O 

O 

O 

O 

0^ 

TJ 

O 

*5 

> 

o 

u 

q; 

> 

a> 

> 

tH 

O 

U 

Oi 

a» 

tH 

'5 

o; 

> 

(U 

> 

rt 

***>. 

o 

tH 

o 

u 

Ol 

> 

Iz 

a> 

--v. 

o 

c 

o 

0) 

> 

a> 

«5r 

m 

£ 

£ 

TO 

£ 

•a* 

fC 

E 

ro 

£ 

o 

•= 

o 

.tf 

O 

.ti 

o 

o 

.t! 

£ 

£ 

D 

C 

£ 

c 

£ 

3 

£ 

3 

E 

c 

E 

c 

c 

E 

c 

c 

£ 

E 

c 

D 

E 

£ 

c 

£ 

o 

o 

E 

g 

£ 

o 

E 

o 

E 

'p 

a> 

CT> 

rA 

o> 

rn 

cn 

a> 

8 

rn 

a> 

ro 

gl 

2 

d 

8 

d 

> 

d 

> 

d 

CU 

> 

d 

Cl 

o 

> 

</v 

O 

w 

o 

tA 

o 

LA 

fO 

o 

LA 

o 

o 

8 

E 

(U 

£ 

O 

8 

£ 

0> 

E 

O 

o 

o 

£ 

£ 

o 

o 

o 

E 

<i> 

E 

O 

8 

£ 

o 

E 

8 

<A 

E 

o 

d 

o 

rA 

w 

E 

o 

d 

in 

m 

lA 

E 

o 

8 

■on 

E 

o 

8 

tH 

LA 

E 

o 

$1500.00  to  S1549.39  l07  _ $1,860  00 _ $1,825.00 _ _ _ $1,890.00 _ $1,900.00 

1/2  oz  $945.00 _ $%5.00 _ $945.00 _ _ 

1/4  oz  $485.00  _ _ _ 
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BILLING  CODE  C 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0691] 

Agency  Information  Collection 
(Learner’s  Perception  (LP)  Survey) 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  lOO.'j 
(44  U.S.C.  3.')()1-21).  this  notice 
announces  that  tlie  Veterans  Health 
Admini.stration  (VHA).  Department  of 
Veterans  Affairs,  has  snlimitted  the 
collection  of  information  ahstracled 
helow  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  snhmission  de.scrihes  the 
nature  of  the  information  collection  and 
its  expec.ted  cost  and  hnrden  and 
includes  the  actual  data  collection 
instrument. 


DATES:  Oomments  must  he  submitted  on 
or  before  March  22.  2013. 

ADDRESSES:  Snhmit  written  comments 
on  the  collection  of  information  through 
\\  \\  \v.I{(!;^iil(iti()ns.g()v:  or  to  V'A’s  OMB 
Desk  Officer,  OMB  Unman  Re.sonn:es 
and  Housing  Branch,  New  Fxecntive 
Office  Building,  Room  1023.'), 
Washington.  DC  20.'‘)03  (202)  30.'')-7310. 
Plea.se  refer  to  "OMB  Control  No.  2tK)0- 
OOtll”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie.  I’interprise  Records 
.Service  (OO.'iRlB).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  (202)  032- 
7402.  fax  (202)  ()32-7.')83  or  email 
(:iyst(tI.ivnni(!@v(i.go\’.  Please  reler  to 
"OMB  Control  No.  2000-0001.” 
SUPPLEMENTARY  INFORMATION: 

I'ille:  Learner's  Percejition  (LP) 
.Survey.  VA  Form  10-0430. 

OMB  CjOntrol  Numbar:  2‘)00-00t)l. 

Tvpa  o/7fe\'/f.Mr:  Extension  of  a 
cnrrentlv  a])|)roved  collection. 

Al)str(i(:l:V A  Form  10-043?)  will  he 
n.se  to  obtain  health  care  trainees 
])erceplion  of  their  clinical  ex])erience 
with  VA  versus  non-VA  facilities.  VA 
will  n.se  the  data  to  identify  strengths 


and  opportunities  for  improvement  in 
VA  clinical  training  ])rograms. 

An  agency  may  not  conduct  or 
s])onsor.  and  a  person  is  not  recjuired  to 
res])ond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nuniher.  The  Federal  Register 
Notice  with  a  00-dav  comment  period 
.soliciting  comments  on  this  collection 
of  iidormation  was  published  on 
December  13.  2012.  on  page  74280. 

Affactcd  Public:  Individuals  or 
households. 

Estiiuutcd  Annual  Burden:  "..'lOO 
hours. 

Hsiinialcd  Average  Burden  per 
BespondenI:  l.'i  minutes. 

Prequenev  ol  Besponse:  One  time. 

Bstiinated  Number  of  Bes})ondents: 
14.000. 

Dated:  l-'eliriiarv  13.  2013. 

8v  direction  of  llu>  .Sticretarv. 

William  F.  Russo, 

Depulv  Director.  Office  afHeguhilions  Policy 
and  .Monogeinenl.  Office  of  General  Gonns(d, 
Department  ofX’eteranN  A  ffairs. 
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